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DEO,  PATRIAE,  TIBI- 


SEXT.E      Comraentario- 

rum  sive  Relationum  mea- 

rum    parti   vix   extremam 

manum  addideram  (lector 

candide)  cum,  qu8S  singu- 

los   exercuit  Angliee  Judi- 

ces,  oborta  est  controver- 

ftia,  cujus  certesimilisnun- 

quam  fuit  ante  hunc  diem 

in  aula  West,  agitata :  un- 

de  etiam,  dum  eorum  quee 

audieram  recens  admodum 

memoria  fuit,  ea  prsecipue 

(prout  mos  semperque  a- 

pud  me  fuit)  quas  summa- 

rie  ex  omnibus  disputati- 

onibus  atque   argumentis^ 

plurimum  ponderis  ac  mo- 

menti,     sive     authoritates 

sive  rationes  ad  solvendam 

qusstionem  annota8sem;in 

proprium  solamen  meum  et 

juvamen  (infida  entm  estla- 

bilisque  memoria)  privatim 

literis  mandavi.   Nunquam 

aotem  ista  quovismodo  in 

publicum  proditura  puta- 

vi,  quia  (quod  primum  ar- 

bitror  et  prascipuum  quod 

ex  relation ibus  edendis  per- 


I  HAD  no  sooner  (good 
Reader)  made  an  end  of 
the  Sixth  Part  of  my  Com- 
mentaries or  Reports,  but 
the  greatest  case  that  ever 
was  argued  in  the  hall  of 
Westminster  began  to  come 
in  question,  and  afterwards 
was  argued  by  all  the 
Judges  of  England.  This 
great  case  (for  that  memo-* 
ry  is  infida  et  labilis)  while 
the  matter  was  recent  and 
fresh  in  mind,  and  almost 
yet  sounding  in  the  ear,  I 
set  down  in  writing,  out 
of  my  short  observations 
which  I  had  taken  of  the 
effect  of  every  argument 
(as  my  manner  is,  and 
ever  hath  been,)  a  summary 
memorial  of  the  principal 
authorities  and  reasons  of 
the  resolutions  of  that  case, 
for  my  own  private  solace 
and  instruction.  I  never 
thought  to  have  published 
the  same,  for  that  it  was 
not  like  to  give  any  direc- 
tion in  like  ca^es  that 
a2 
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might  happen,  (the  chief- 
est  end  of  publishiog  Re- 
ports^) it  is  of  its  own  na- 
ture so  like  the  phcBnix^ 
and  so  singular  and  rare  in 
accident^  as  the   union   of 
two    famous    and  ancient 
kingdoms  in  ligeance  and 
obedienc)^  under  one  great 
and  mighty  monarch.  Now 
when  I  had  ended  it  for 
my  private  use^  I  was  by 
commandment  to  be^rin  a- 
gain  (a  matter  of  no  small 
labour  and   difficulty)  for 
the  public.     For  certainly, 
that  succinct  method  and 
collection    that   will   serve 
for  the   private   memorial 
or  repertory,  especially  of 
him  that  knew  and  heard 
all,  will  nothing  become  a 
public  report  for  the  pre- 
sent and  all  posterity,  or 
be    su0icient*  to    instruct 
those    Readers,    who    of 
themselves  know  nothing, 
but  must  be  instructed  by 
the  report  only  in  the  right 
rule  and  reason  of  the  case 
in  question.     And  as  unda 
gignit  undam,  so  common- 
ly one  labour  cometh   not 
alone.     This   brought    on 
another  with  it :  for  seeing 
this  case  was  of  so  rare  a 
quality,  I  thought  good  as 
we])   for  thine  instruction 
and  use  (good  Reader)  as 
for  tile  repose  and  quiet  of 
many  in  resolving  of  ques- 
tions and  doubts  (wherein 
th^re  hath  been  great  di- 
versity of  opinions)  con- 


cipi  potest  emolumentum;) 
non  verisimile  esthunc  ca- 

• 

sum   de  aliis  in  judicando 
cognitionem  informaturum: 
nam  duo  nobilissima  simul 
et  antiquissima  regna  in  u- 
nam  constari  monarchiam, 
uno  in  utrisque  florentissi- 
mo    rege    invictissimoque 
monarcba  dominante,   hoc 
usu   infrequens,  imo  sicut 
ipse    phcenix    unicum    et 
individuum  est    in  specie, 
cum    quo    comparari    po- 
test socium    habens  nemi- 
nem.      Tum  demum   cum 
tantum,   quantum  mei  so- 
iius    causa     apud    memet 
annotare   volui,     perfecis- 
sem^  mandatum  mihi  fuit, 
ut    de    novo    (quod     non 
minimi  sudoris  erat  et  dif- 
ficultatis)   in    usum  etiam 
publicum       recolligerem : 
nam  certe  succincta  ista  et 
compendiosa  annotandi  me- 
thodus,  qufls    satis    est   in 
memoriam  colligentis,  qui 
omnia  atque  singula  prout 
gesta  fuerunt  audierit  et 
cognoverit,  nequaquam  sa- 
ne  satis    erit  in   eo   scri- 
bendi  genere,  quod  et  in 

f^rsesens  et  futurum  secu- 
um  est  duraturum,  et  quod 
lectores  etiam,  qui  per  se- 
metipsos  nihil  habent  pras- 
ter  illud  quod  ex  eo  quod 
conscriptum  est  addiscant, 
est  edocturum.  Et  sicut 
unda  gignit  undam,  sic  la- 
bor unus  alium  tanquam 
gemellum  aliquem  videtur 
esse  consecutum:  nam  cum 
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hie  qoem  dixi  casus^  no^ 
vas  esset  et  inauditas^  ani- 
rouro  idcirco  induxi  non 
inatilem  fore,  si  cum  et  te- 
lnet (candide  lector)  in 
qaanlam  possem  erudirem, 
a]iis  item  in  ambiguanim 
qaarundam,  de  terris  et 
tenementis  sois  (in  qaibus 
ad  hue  graves  admodum  et 
inter  se  pngnantes  juris- 
pcritorum  opiniones  exti- 
terunt)  qusestionnm  soluti- 
one  satisfacerem,  alios  non- 
nallos  casus  nsu  frequen- 
tiores^  et  dignitate  inter 
cssteros  nequaquam  mino- 
res,  nunquam  antehac  di- 
lucide  satis  judiciis  expli- 
tatos,  in  medium  profer- 
rem :  ita  ut  jam  ratum 
sit  quod  jamdudum  apud 
aotiquos  in  proverbium  a- 
biit,  Ijabor  labori  laborem 
addit. 

Potavi  ego/ *  ex  mea  in 
concives  meos  charitate, 
cQJuscunque  demum  con- 
ditionis  religionisve  sint^ 
navandam  esse  operam,  ut 
noasolam  banc  septimam 
Relationum  mearum  par- 
tem (cui  colligendde  ac  in 
lucem  edendss  Deus  in  his- 
ce  temporum  angustiist, 
dum  in  gravioribus  reipub- 
licse  negotiis  versatus  sum, 
▼ires  dedit)  omnibus  oh  o- 
culos  ponerem,  sed  ut  eos- 
dent  etiam  adhortarer  et 
prsemonerem  in  quodam 
non  mediocris  momenti  ca- 
8u^  qui  singulos^  ita  neces- 
sariaeoque  mode  spectat^ 


cerning  their  estates  and 
possessions,  to  publish  some 
other  that  are  common  in 
accident,  weighty  in  conse- 
quent, and  yet  never  re- 
solved or  adjudged  before : 
so  as  it  is  now  verified  in 
this,  that  which  hath  been 
said  of  old.  Labor  labori 
laborem  addil. 


With  this  Seventh  Work 
or  Part  of  my  Reports 
(whereunto  Almighty  God 
of  his  goodness  hath  in 
this  short  time,  amongst 
many  other  public  employ* 
menls,  enabled  me)  1  have 
out  of  ray  love  unto  all  my 
dear  countrymen,  of  what 
persuasion  in  religion  so- 
ever they  be,  thought  good 
to  give  them  all  a  caveat 
or  forewarning  in  a  case  of 
great  importance,  that 
deeply  and  dangerously 
concerns  them  all  in  so  high 
a  point,  that  in  the  first 
degree  it  is  a  Pr€&munire, 
and!  in  the  second    high 
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treason.  And  yet  many 
men,  without  all  fear  (by 
reason  I  think  thc^y  know 
not  the  law)  run  into  the 
danger  thereof  almost  eve- 
ry day.  I  must  confess, 
that  this  is  a  writing  or 
scribbling  world.  Quotidie 
plures,  quotidie  pejus  scri^ 
bunt  And  sure  1  am,  that 
no  man  can  either  bring 
over  those  books  of  late 
written  (which  I  have  seen) 
from  Rome  or  Romanists, 
or  read  them,  and  justify 
them,  or  deliver  them  over 
to  any  other  with  a  liking 
and  allowance  of  the  same, 
(as  the  Author's  end  and 
desire  is  they  should,)  but 
they  run  into  desperate 
dangers  and  downfals;  for 
the  first  offence  is  a  P/€C- 
mtimre,  which  is  to  be  ad- 
judged to  be  out  of  the 
King's  protection,  to  lose 
ail  their  lands  and  goods, 
and  to  suffer  perpetual  im- 
prisonment; and  they,  that 
offend  the  second  time 
therein,  incur  the  heavy 
danger  of  high  treason. 
These  books  have  glorious 
and  goodIytitles,which  pro- 
mise directions  for  the  con- 
science, and  remedies  for 
the  soul.  But  there  is  mors 
in  olla  :  they  are  like  to  a- 
pothecaries'  boxes,  quorum 
tiluli  pollicentur  remedia, 
sed  pixides  ipsa  venena 
continent,  whoae  titles  pro- 
mise remedie8,.but  (he  box- 
es themselves  contain  poi- 


nt, si  quid  in  eo  pecca* 
tum  fuerit,  in  primo  gra- 
du  sit  pcena  de  Praemu- 
nire, in  secundo  Isesse  ma- 
jestatis  culpa,  in  quo  ta- 
men  ihulti  (dum  legem,  ut 
mihi  videtur,  ignorant)  te- 
mere  et  inconsulto  pene 
quotidie  delinquunt.  Mi- 
hi certe  confitendum  est, 
eo  usque  nunc  temporis 
redactum  esse  hoc  secu- 
lum,  ut  quisque  pro  se 
sedulo  in  describendis  li- 
bellulis  faciat,  viz  Quoti- 
die plures,  quotidie  pejus 
scribunt.  Et  certo  cer- 
tius  est  si  quisquam  homi- 
num  libros  istos  (quos  ego 
vidi)  nuperrime  conscrip- 
tos  a  Roma  vel  a  Ro- 
manistis  ad  nos  usque  at* 
tulerit,  aut  eos  legendo 
suffragiis  patrocinatus  fue^ 
rit,  aut  eos  item  aliis  ap- 
prbbando  (quod  maxime 
apud  authores  in  votis 
est)  legendus  dederit,  in 
summas,  et  turbulentissi- 
mas  periculorum  tempes- 
tates  incidat  necessum  est : 
nam  primo  cum  in  hunc 
modum  peccarit  pcBnas  da- 
bit  perPraBmunire(quaBsic 
se  habent,  adjudicari  non 
esse  in  Regis  protcctione  ; 
«orum  terras  et  bona  omnia 
in  Regis  potestatem  redigi; 
et  corpora  carceri  perpetuo 
damnari) :  et  qui  secundo 
deliquerit  laesss  majesta- 
tisi grave  supplicium  incur- 
ret.  Hi  sunt  illi  libri  qui 
splendidos  et  imprimis  re- 
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li^osos  pr8&  se  fernnt  tita- 
los ;  hi  illi  sunt  qai  con- 
scientiishominam  infirmi- 
tate  laborantibas  opem  fer- 
re  86  profitentur ;  hi  sunt 
illi  denique  qui  miseras  et 
niserandas  peccatrices  a- 
nimas  in  optatum  tranquil- 
litatis     et    salutis    portum 
adducere  in  se  suscipiunt ; 
at  mors  in  olla ;  quemad- 
modum  plerumque  in  phar- 
macopolarum   vasculis    vi- 
dere  est^  quorum  tituli  pol- 
licentur  remedia^  sed  pixi- 
des  ipsee  venena  continent. 
Hisce   ego    praemonitioni- 
bus    usus    sum    e  solicita 
eornm    cura,   qui   prassti- 
g^as    et    imposturas    istas 
(quibus  hi^  quos  tanto  pro- 
sequuntur  amore  etj  reve- 
rentia,  in  summum  capitis 
pericuium  eos  de  im  proviso 
ducant)nondum  cognorunt. 
Jam  vero^  neque  culices^ 
qui  quasi   titillando    pun- 
gnnt    pauIo,    non    pene- 
trant,   neque    fucos    istos 
qui  susurris  tanlis  bombu- 
lisque  quos  edunt  maximis, 
aculeis  autem,  quibus  ca- 
rent  aegrius,  nusquam  lo- 
ci belligerare  solent,  tan- 
tillum  pertiniesco  ;  imo  in- 
qoam,   ut  est   apud   poe- 
taro. 


son.  This  forewarning  I 
give  out  of  eonscience  and 
care  of  their  safety^  that 
blindfold  might  fall  into  so 
great  danger  by  their  means 
whom  they  so  much  reve- 
rence. 1  am  not  afraid  of 
gnats  that  can  prick  and 
cannot  hurt,  nor  of  drones- 
that  keep  a  buzzing,  and 
would,  but  cannot  stingy. 


Non  metuo  pulicis  stimulos,  fuciquc  susurros^ 


Nee  pili  quidem  ©stimo        And  little  do  I  esteem  an 
in?idura  istum  et  maledi-    uncharitable  and  malicioua 
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practice  in  publishing  of  an 
erroneous    and    ill-spelled 
pamphlet^  under  the  name 
Pricket^  and  dedicating  it 
to  my  singular  good  Lord 
and  father-in-law^  the  Earl 
of  Exeter^    as    a  charge 
given  at  the  assizes  holden 
at  the  city  of  Norwich,  4 
August,  1606/which  I  pro- 
test was  not  only  published 
without    my    privity,   but 
(besides  the  omission  of  di- 
vers principal  matters)  that 
there  is  no  one  period  there- 
in expressed  in  thatsortand 
sense  that  I  delivered  it: 
wherein  it  is  worthy  of  ob- 
servation, how  their  expect- 
ation (of  scandalizing  me) 
was  wholly  deceived ;  for 
behold     the    catastrophe ! 
Such  of   the   Readers  as 
were  learned  in  the  laws, 
finding  not  only  gross  er- 
rors and  absurdities  on  law, 
but  palpable  mistakings  in 
the  very  words  of  art,  and 
the  whole  context  of  that 
rude    and    ragged    style, 
wholly  dissonant  (the  sub- 
ject being  legal)   from  a 
lawyer's  dialect,  concluded 
that  inimicus  et  iniquus  ho- 
mo superseminavit  zizania 
in  medio  tritici :  the  other 
discreet     and     indifferent 
readers,   out  of  sense  and 
reason,  found  out  the  same 
conclusion,  both  in  respect 
of  the  vanity  of  the  phrase^ 
and  for  that  I,  publishing 
about  the  same  time  one  of 
my  Commentaries,  would. 


cum,  qui,   quo  fusius  ve« 
nena  sua  evomeret,  libel- 
lum    quendam,  nescio   an 
rudem     an     inconcinnum 
magis,   sub  titulo   et  no- 
mine Pricket  in  lucem  pro* 
tuliU  dicatum  optimo  meo 
domino  et  Socero  Comiti 
Excestr.     et    inscriptum, 
Memoriale  sive  mandatum 
juratorum  in  assisis  apud 
civitatem    Nordovicam,  4 
die  Augusti,   1606,   quern 
sane  contestor  non  solum 
me  omnino  insciente  fuisse 
divulgatum,    sed    (omissis 
etiam   ipsis   potissimis)  ne 
unumquidem  sententiolam 
eo  sensu  et  significatione, 
prout    dicta    erat,    fuisse 
enarratam.     Jam   vero  si 
catastroplien  expectes,  ecce 
(dum  pei'petuum  in  mede- 
decus  et  infamiam  inurere 
conatus  est)  quam  falsum 
ejus  eum  habuit  expecta- 
tio?     Primo  enim  lectores 
illi,  juris  peritos  dico,  qui 
inter  legendum,  non  solum 
graves  et    turpes   errores 
et  devias  opinionum  absur- 
ditates,  sed  ipsas  etiam  vo- 
ces artis  turpiter  in  alienum 
sensum  usurpatas,  et  totum 
denique  contextum  longis- 
sime  a  juris   consultorum 
(de  legibus  enim  agebatur) 
usu  et  consuetudine  remo- 
tissimum  esse,  animadver- 
terunt,  continuo  hoc  in  ore 
habuerunt,  Inimicus  et  ini- 
quus homo  superseminavit 
zizania    in    medio    tritici. 
Deinde  alii  quoque  cordati 
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et  lequi  lectores^  drnn  ge- 
neris   dicendi    et  phrasis 
levitatem  serio  perpende- 
ront^  suapte  Bponte  in  e- 
andem  inciderant  opinio- 
nem:  nam^coin  eodem  fere 
tempore      Coimnentarium 
quendam  ipse  divulg^rem^ 
pro  certo  statoerunt^  si  ea 
animas  fuisset  divulgandi, 
roemetipsuiD  voluisse^  meo 
proprio  noaiino  nequaquam 
nomine  Pricket,  mea  pro- 
pria  opera  omnibus  inspi- 
cienda  prsbuisse:  idcirco 
qnasi  una  voce  conclama- 
Yernntomnes,  illnd  ipsnm 
opus  torn  natnra  sua  max- 
ime  nequam    esse   et  pu- 
dendum,   cum    ab   opifice 
scelerato  et  mendaci  pro- 
ficiscatur: 


if  I  had  intended  the  public 
cation  of  any  such  matter^ 
have  done  it  myself,  and 
not  to  have  suffered  any  of 
my  works  pass  under  the 
name  of  Pricket;  and  so  und 
voce  conclamaverunt  om- 
nes,  that  it  was  a  shameful 
and  shameless  practice,  and 
the  author  thereof,  to  be  a 
wicked  and  malicious  fal- 
sary. 


Circumvertit  enim  vis  et  injuria  quemque, 
Atque  undeexorta  est  in  eum  plerunque  reverlit. 


In  bisce^  sicut  in  aliis 
meis  Relationibus,  hoc  mi- 
hi  prascipue  curas  fuit,  ut 
(quantum  roe  penes  erat) 
obscuritatem,  ambiguita- 
tem,  periclitationem,  novi- 
tatem  et  prolixitatem  a- 
versarer.  1.  Obscuritatem, 
quas  sane  baud  absimilis 
tenebranim  est,  in  quibus 
misere  solis  radiis  viduos 
necesse  est  hue  illuc,  ultro 
citroque,  usquequaque  de- 
viare.  2.  Ambiguitatem, 
in  qoa  non  ut  supra  lucis 
iDopia  laboramus,  sed  variis 
laeatnam  anfractibus,  et  ir* 
lemeabilibus  dubitationum 


In  these  and  the  rest  of 
my  Reports,  I  have  ^as 
much  as  1  could)  avoided 
obscurity,  ambiguity,  jeo- 
pardy, novelty,  and  prolix- 
ity. 1.  Obscurity,  for  that 
is  like  unto  darkness, 
wherein  a  man  for  want  of 
light  can  hardly  with  all  his 
industry  discern  any  way. 
2.  Ambiguity,  where  there 
is  light  enough,  but  there 
be  so  many  winding  and 
intricate  ways,  as  a  man  for 
want  of  direction  shall  be 
much  perplexed  and  entan- 
gled to  find  out  the  right 
way.     3.  Jeopardy,  either 
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in  publisTiiilg  of  any  thin_ 
that  might  rather  stir  up 
'suits  and  controversies  in 
this  troublesome  worlds 
than  establish  quietness  and 
repose  between  man  and 
man,  (for  a  commentary 
should  not  be  like  unto  the 
winterly  sun^  that  raiseth 
up  greater  and  thicker  mists 
and  fogs  than  it  is  able  to 
disperse^  or  in  bringing 
the  reader,  by  any  means, 
into  the  least  question  of 

?eril  or  danger  at  all.  4. 
foyelty ;  for  I  have  ever 
holden  all  new  or  private 
interpretations,or  opinions, 
which  have  no  ground  or 
warrant  out  of  the  reason 
or  rule  of  our  books,  or 
former  precedents,  to  be 
dangerous,  and  not  worthy 
of  any  observation ;  for  pe- 
rictUosum  existimo  quod 
bonorum  rirorum  non  com- 
probatur  exemplo .  5.  Pro- 
lixity ;  for  a  Report  ought 
to  be  no  longer  than  the 
matter  requireth;  and  as 
Languor  prolixus  gravat 
medicum,  ita  Relatio  pro- 
lixa  gravat  leclorem. 


masandris  ita  distractj  m^ 
mus,  ut  quid  sequendum, 
quid  fugiendum  sit,  prorsus 
ignoremus.  3.  Periclitatio- 
nem,  ne  quicquam  omnino 
in  medium  proferrem,  quod 
qusestiones  magis  novas  et 
controversias    ad    turban- 
dum,  quam  tranquiliitatem 
et  concordiam  ad  stabilien- 
dumhuncfluctuantemhomi- 
num  statum  procrcet,  (non 
enim  convenit,  ut  hujusmo- 
di  commentarii  illud  agant 
quod  plerumque  solent  hy- 
berni  soles,  qui  densiores 
nebulas    et    fuliginosiores 
concitant,  quam  quas  eis- 
dem  radiorum  viribus  dis- 
pergere  valent,)  aut  quod 
lectorem  meum  vel  in  pri- 
maria  erroris  et  dubitatio- 
nis    limina   quoque   modo^ 
ducat.     4.  Novitatem,   eo 
quod  id  maxime  laboran- 
dum    arbitror,     ut    novas 
quascunque  interpretatiun- 
culas  et  privatas  opiniones, 
(quse,  si  ad  amussim  nos- 
trorum  librorumetantiquo- 
rum  exempla  applicentur, 
nequaquam  quadrant)  pe- 
riculosissimas,     et     studiis 
nostris   indignissimas   evi- 
(em  :  nam  periculosum  ex- 
istimo quod  bonorum  viro- 
rum  non  comprobatur  ex- 
emplo.     5.    Prolixitatem, 
cum    in  *Re]ationibus  hoc 
imprimis  sit  optandum,  ut 
sint     adeo     compendiario 
breves  prout  necessitas  res- 
que  ipsa  ferre  potest  ;  si- 
cut  enim  languor  prolixus 
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^vat  medicam^  ita  Re- 
latio  prolixa  gravat  lecto- 
rem. 

Qood  castis  ille  de  Post- 
natis   rieliquis  est   prolix- 
ior^    cbhfitendam  est^    at 
vero   tres^    ^^as  fasiorem 
me  fecerutit  in  eo  renan- 
tiando^    causae     graviores 
accessenint.      1.  Qaod  in 
Camera  Scaccarii  casus  e- 
rat  discussus^  ad  quem  qui- 
dero  discutiendum    omnes 
Anglian  Jndices  (quemad- 
modum  leges  et  consuetu- 
dines  postulant)  sigillatim^ 
aperle^  et  copiose  sunt  ar- 
gumentati.     3.   Quia  non 
alias  fuit  uspiara  casus  in 
Camera    Scaccarii    quoad 
qaispiam  nunc  temporis  vi- 
rorum    cogitatione    potest 
assequi^  quero  tot  insimul 
Judices^  tamque  elaborate 
pertractarunt :    non    enim 
Dominus  Cancellarius  so- 
lum, sed  alii  etiam  quatu- 
ordecim  Judices  in  eodem 
casu  vires  suas  et  ingenia 
limate     exercuerunt.      3. 
Quia  tanta  fuit  varietas  at- 
que  copia  tarn  materia^  ra- 
tionum   et  argumentorum 
ponderibus  libratae^  quam 
formae  multis  excellentium 
ingeniorum^  mirabiliumque 
ariium    ornamentis    deco- 
ratee,   ut  breviter  el  suc- 
cincte   magis   referri    non 
posse  videbafur. 

Nunc  demum^  hoc  ulte- 
rJQs  tan  turn  votis  amplector 
meis ;  primnm  ut  sludidsus 
lector  quantum  ego  quidem 


The  case  of  Pcwtnati,  I 
confess,  is  longer  than 
any  of  the  rest,  atid  that 
for  three  causes :  first,  for 
that  it  was  an  Exchequer-' 
chamber  case,  for  deciding 
whereof  all  the  Judges  of 
England  (as  the  law  doth 
require)  did  argue  openly, 
and  at  large.  Secondly, 
for  that  never  any  case 
within  man's  memory,  was 
argued  by  so  many  Judges 
in  the  Exchequer  chamber, 
as  this  was,  there  having 
argued  the  Lord  Chancel- 
lor and  fourteen  Judges. 
Thirdly,  for  the  variety  as 
well  of  the  important  mat- 
ter, as  of  the  several  kinds 
of  excellent  learning  and 
knowledge,  delivered  in  the 
argument?  of  this  case. 


Finally,  with  these  wishes 
and  desires  I  conclude,  first, 
that  the  studious  reader 
might    indeed   receive  as 


•  • 
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great  profit  and  delight  in 
reading  this  Work^  as  I  did 
(unless  mine  own  judgment 
deceive  me)  in  composing 
and  framing  thereof.  Se- 
condly^ that  quoad  ejus  fieri 
p089it,  quamplurima  legi- 
bu8  ipsis  definiantur,  quam 
paucissima  vero  Judicis 
arbitrio  rdinquanlur. 


(si  noD  meum  me  deluserit 
judicium)  in  componendis 
et  formahdis^  tantam  ille 
itidem  revera  in  legendis 
hisce  Relationibus  utilita- 
tem  simul  et  voluptatem 
excerpat ;  deinde  ut  quoad 
ejus  fieri  possit^  quamplu- 
rima legibus  ipsis  definian- 
tur^ quam  paucissima  vero 
Judicis  arbitrio  relinquan- 
tur. 


CASES    REPORTED 


III  TRB 


SEVENTH  BOOK. 


FoL  Ptga 

Calvin's  Case,                            Trin.  6  Jacob!                1  1 

Bulwer's  Case,                           Mich.  26  &  27  Eliz.       1  49 

Sir  Miles  Corbet's  Case,           Hi).  27  Eliz.                  5  57 


Cases  upon  the  Statute  of  13  Edw.  1.  of  Winchester. 


Trin.  25  Eliz.                6  60 

Trin.  27  Eliz.                6  61 

Trin.  29  Eliz.                6  62 

The  Earl  of  Bedford's  Case,  Mich.  28  and  29  Eliz.   7  62 

Ughtred's  Case,                         Trin.  33  Eliz.                9  68 

Englefield's  Case,                     Mich.  S3  and  34  Eliz.  11  73 

The  Case  of  Swans,                Trin.  34  Eliz.               15  82 

Sir  Thomas  Cecil's  Case,          Mich.  39  and  40  Eliz.  18  89 

The  Lord  Anderson's  Case,     Trin.  41  Eliz.               23  94 

Butt's  Case,                              Trin.  42  Eliz.              23  98 


Cases  of  ^uart  impedit. 


Hall's  Case,  Pasch.  81  Eliz.  25  103 

Sir  Hugh  Portman's  Case,  Pasch.  40  Eliz,  27  106 

Baskerville's  Case,  Trin.  27  Eliz.  28  108 

Maund'sCase,  Hil.  43  Eliz.  28  110 


xiv  CASES  REPORTED. 

Discontinuance  of  Process,  &c.>  m«„    i  »_. 

bythedeathoftheQueen.^  ^""-  * ''*^' 
The  case  of  a  fine  levied  by  the  >  jyij^u  g  j«-. 

King,  tenant  in  tail,  &c.    ( 
NeVirs  Case,  Mich.  S  Jac. 

Penal  Statutes,  Hil.  9  Jac. 

Liillingston's  Case,  Mich.  5  Jac. 

Bedel  s  Case,  Mich.  5  Jac. 

Beresford's  Case,  Mich.  5  Jac. 

Kenn's  Case,  Mich.  5  Jac. 


Part  VII. 

Fol. 

Page 

29 

112 

32 

116 

33 

118 

35 

124 

38 

126 

40 

131 

41 

133 

42 

136 

€A8ES    REPORTED 


III  THB 


EIGHTH  BOOK. 


The  Prince's  Case, 

Caljr's  Case, 

Payne's  Case, 

Case  of  Barretry, 

Griesly's  Case, 

Whitdneham's  Case, 

Jehn  Webb's  Case, 

Syms's  Case,  ' 

Earl  of  Rutland's  Case, 

Beecher's  Case, 

Swayne's  Case, 

Sir  Will.  Forster's  Case, 

Loveday's  Case, 

Edward  Crogate's  Case, 

John  Trollop's  Case, 

Whitlock's  Case, 

Greneley's  Case, 
Stafford's  Case, 
Wyat  Wilde's  Case, 
Vynior's  Case, 
Sir  Richard  Pexhal's  Case, 
Buckmere's  Case, 
Fraunces's  Case, 
Edward  Fox's  Case, 
Mat.  Manning's  Case, 
Baspole's  Case, 


Hil.  3  Jac. 
Pasch.  86  Etiz. 
Trin.  89  Eliz. 
Pasch.  do  Eliz. 
Trin.  SO  Eliz. 
Hil.  45  Eliz. 
Mich.  6  Jac. 
Mich.  6  Jac 
Mich.  6  Jac. 
Mich.  6  Jac. 
Mich.  6  Jac. 
Mich.  6  Jac. 
Mich.  6  Jac. 
Mich.  6  Jac. 
Mich.  6  Jac. 
Hil.  6  Jac. 
Pasch.  7  Jac. 
Trin.  7  Jac. 
Trin.  7  Jac. 
Trin.  7  Jac. 
Trin.  7  Jac. 
Mich.  7  Jac 
Mich.  7  Jac. 
Hil.  7  Jac 
Hil.  7  Jac. 
Hil.  7  Jac. 


Sir  Richard  Lechford's  Case,  Hil.  7  Jac. 


John  Talbot's  Case, 
Doctor  Bonham's  Case, 
City  of  London's  Case, 
Tbetford  School's  Case, 
Tarnor's  Case, 
Mary  Shipley's  Case, 
Sir  John  Nedbam's  Case, 


Hil.  7  Jac. 
Hil.  7  Jac. 
Hil.  7  Jac. 
Pasch.  8  Jac 
Pasch.  8  Jac. 
Pasch.  8  Jac 
Pasch.  8  Jac. 


Sir  Frances  Barrington's.Coe,  PaKh.  8  Jac 


Fd. 

SI 
32 
S4 
36 
38 
4S 
45 
51 
55 
58 
63 
64 
65 
66 
68 
69 
71 
73 
78 
80 
83 
86 
89 
93 
94 
97 
99 
108 
107 
181 
ISO 
138 
134 
135 
1S6 


145 

808 

807 

818 

815 

S84 

889 

839 

847 

853 

864 

867 

869 

871 

875 

279 

883 

887 

896 

899 

307 

311 

317 

387 

389 

336 

340 

347 

365 

383 

401 

403 

408 

409 

413 


xvi 


CASES  REPORTED. 


Part  VIIL 


Doctor  Drury's  Case, 
Davenport^s  Case, 
The  Six  Carpenters*  Case, 
Edward  Altham's  Case, 
Artb.  Blackamore's  Case, 


Trin.  8  Jac. 
Trin.  8  Jac. 
Mc  b.  8  Jac. 
Mich.  8  Jac. 
Mich.  8  Jac. 


Fol. 

139 
144 
146 
148 
156 


Page 
418 

429 
432 
440 
452 


The  Cases  of  the  Court  of  Wards. 


Myght's  Caae, 

Digby's  Case, 

Earl  of  Rutland's  Case, 

Paris  Stoughter^s  Case, 

Tourson's  Case, 

Sir  Ger.  Fleetwood's  Case, 

Hale's  Case, 

Sir  Hen.  Constable's  Case, 

Yiilgil  Parker's  Case 


Trin.  7  Jac. 

163 

467 

Micb.  7  Jac. 

165 

470 

Mich.  7  Jac. 

166 

472 

Hil.  7  Jac. 

168 

474 

Pasch.  8  Jac 

170 

478 

Pasch.  8  Jac. 

171 

479 

Pascb.  8  Jac. 

172 

481 

Pascb.  8  Jac. 

173 

483 

Trin.  8  Jac. 

173 

484 

POSTNATI  (a). 


CALVIN'S  CASE. 

Trin.  6  Jac.  1. 

JAMES  by  the  ^race  of  God  of  Eng;1and,  Scotland,  France,  •  Moor  790. 
and  Ireland,  King,  Defender  of  the  Faith,  &c.     To  the  Vide  Dyer  fo. 
Sheriff  of  Middlesex  greeting :    Robert  Calvin,  gent,   hath  ^^^-  ^.286'/^* 
complained  to  us,  that  Richard  Spith  and  Nicholas  Smith,  279.301.  FLcr. 
unjustly,  and  without  judgment,  have  disseised  him  of  his  free-  59.   Plowd. 
hold  in  Haggard,  otherwise  Hag^erston,  otherwise  A^gerston,  S^^^f/EU^. 
in  the   parish  of  St.  Leonard,  in  Shoreditch,  within   thirtj  m^,  l^Mtnati^ 
years  now  last  past;  and  therefore  we  command  you,  that  if  1>  2.  &c.  Ba- 
the said  Robert  shall  secure  you  to  prosecute  his  claim,  then  „  °nt^2^rir6f 
that  you  cause  the  said  tenement  to  be  reseised  with  the  chat-  Atwood's  Su- 
tels  which  within  it  were  taken,  and  the  said  tenement  with  periority  304. 
the  chattels  to  be  in  peace  until  Thursday  next  after  fifteen  |k^Jr  Vsl!^' 
days   of    Saint   Martin    next    coming ;     and,   in  the   mean  172.  198. 335. 
time,  cause  twelve  free  and  lawful  men  of  that  neighbour-  442.  Com.  Dig. 
hood  to  view  the  said  tenement,  and  the  names  of  them  to  be  ^^cTOtof  At- 
iobreviated  ;  and  summon  them  by  good  summoners,  that  they  sise. 
be  then  before  us  wherever  we  shall  then  be  in  England,  readv 
thereof  to  make  recognition';  and  put,  by  sureties  and  safe 
pledges,  the  aforesaid  Richard  and  Nicholas,  or  their  bailiffs, 
(if  tbey  cannot  be  found),  that  they  be  then  there,  to  hear 
the  recognition  ;  and  have  there  the  summoners,  the  names  of 
the  pledges,  and  this  writ.     Witness  ourself  at  Westminster, 
the  3d  day  of  November,  in  the  5th  year  of  our  reign  of  Eng- 
land,  France^   and  Ireland,  and  of  Scotland  the  one-and- 
fortieth. 

For  40i.  paid  in  the  hamper, 

KiNDESLET. 


(▲)  Vid.  JXoe  V.  Aeklam^  8  Baro.  and  Cress,  pendence,  of  parents  born  there  before  that 
779.  S.  C.  4  Dow.  and  Ryl.  394,  that  time,  and  conlinuin^  to  reside  there  after- 
children  bom  in  the  United  States  of  Aroe-  wards,  are  aliens,  ar.dpuuu>t  inherit  lands  in 
rica,  since  the  recognition  of  their  inde-  this  country. 

VOL.  IV.  B 


Cai.vin*i  Case 


PartVn.— la.— lb. 


r  *  1  b.  ] 

Tbe  Count. 


Alienee  plead 
«din  bar. 


The  assize  cometh  4o  recognise,  if  Richard 
Middlesex^  ss.  Smith,  and  Nicholas  Smith  unjustly,  and  with- 
out judgment,  did  disseise  Rob.  Calvin,  gent, 
of  his  freehold  in  ^tia^gard,  otherwise  Haggerston,  otherwise 
Aggerston,  in  the  parish  of  St.  Leonard  in  Sh'oreditch,  with- 
in thirty  years  now  last  past :  and  whereupon  the  said  Robert, 
who  is  within  the  a^  of  twenty-one  years,  by  John  Parkinson, 
and  William  Parkinson,  his  guardians,  by  the  Court  of  the 
said  King  here  to  this  being  jointly  and  severally  specially  ad- 
mitted, complaineth,  that  they  disseised  him  of  one  messuage 
with  the  appurtenances,  &c.  And  the  said  Richard  and  Ni- 
cholas, by  William  Edwards,  their  attorney,  come  and  say, 
that  the  said  Robert  ought  not  to  be  answered  to  his  writ 
aforesaid,  because  Ihey  say,  that  the  said  Robert  is  an  alien 
born,  on  the  5th  day  of  Nov.  in  the  3rd  year  of  the  reign  of 
the  King  that  now  is,  of  England,  France,  and  Irelarid,  and  of 
Scbtland  the  thirty-ninth,  at  Edinburgh  within  his  kingdom  of 
Scotland  aforesaid,  and  within  the  allegiance  of  the  said  lord 
the  King,  of  the  said  kingdom  of  Scotland,  and  out  of  the  al- 
legiance of  the  saiti  lord  the  King  of  his  kingdom  of  England  ; 
and  at  the  time  of  the  birth  of  the  said  Robert  Calvin,  and 
long  before,  and  continually  afterwards,  the  aforesaid  kingdom 
of  Scotland,  by  the  proper  rights,  laws,  and  statutes  of  the 
same  kingdom,  and  not  by  the  rights,  laws,  or  statutes  of  this 
kingdom  of  England,^  was  and  yet  is  ruled  and  governed.  And 
this  he  ia  ready  to  verify,  and  thereupon  prayeth  judgment,  if 
the  said  Robert,  to  his  said  wrii  aforesaid,  ought  to  be  an- 
swered, Scfi.  And  the  aforesaid  Robert  Calvin  saith,  that  the 
aforesaid  plea^  by  the  aforesaid  Richard  and  Nicholas  above 

C leaded,  is  insufficient  in  law  to  bar  him  the  said  Robert  froco 
aying  an  answer  to  his  writ  aforesaid ;  and  that  the  said  Ro^ 
bert  to  the  said  plea  in  manner  and  form  aforesaid  pleaded, 
needeth  not,  nor  by  the  law  of  the  land  is  bound  to  answer ;  and 
this  he  is  ready  to  verify,  and  hereof  prayeth  judgment ;  and 
that  the  said  Richard  and  Nicholas  to  the  aforesaid  writ  of  the 
s^id  Robert  may  answer.  And  the  said  Richard  and  Nicholas, 
forasmuch  as  they  have  above  alleged  sufficient  nratter  in  law 
to  bar  him  the  said  Robert  from  having  an  answer  to  his  said 
writ,  which  they  are  ready  to  verify ;  which  matter  the  afore- 
said Robert  doth  not  gainsay,  nor  to  the  same  doth  in  any  ways 
answer,  but  the  said  averment  altogether  refuseth  to  admit  as 
before  pray  judgment^  if  the  aforesaid  Robert  ousht  to  be  an- 
Continuances.    swered  to  bi3  said  writ,  &c.    And  because  the  Court  of  the 

Lord  the  King  here  are  not  yet. advised  of  giving  their  judg- 
ment of  and  upon  the  premises,  day  thereof  is  ^iven  to  the 
parties  aforesaid ;  before  the  Lord  the  King  at  Westminster 
until  Monday  next  alter  eigbtds^s  of  St.  Hilary,  to  hear  their 
judgment  th^eof,  because  the  Court  of  the  Lord  the  King 
here  thereof  are  not  yet,  &c.  And  the  assize  aforesaid  remains 
to  be  taken  before  the  said  Lord  the  King,  until  the  same 
Monday  there,  &c.  An|d  the  Skeriff  to  distrain  the  recognitors 
of  the  assise  afbretoidir  and  jn  ih^  interim  to  cause  a  view^ 
&C.J  at  which  d&y>  before  the  JUoyrd  the  King.at  West^^iosfor, 


^: 


iurrer. 


Joinder. 


1  b;^f  a. 


CALvifr''  i  Caib. 


coiiae  as  w^Il  tbe  aforesaid  Robert  Calyin,  bv  his  g^iiardians 

aforesaid,  ai  the  aforesaid  Richard  South  and  Nicholas  Smith  ^^^^  adntare 

hy  their  attorney  aforesaid ;  and  because  the  Court  of  the  Lord  tmU, 

the  King  ^here  of  giving  their  judgment  of  and  upon  the  pre-     [  *  2  a.  J 

mises  is  not  yet  advised,  day  thereof  is  given  to  the  parties 

aforesaid  before  the  Lord  the  King  at  Westminster,  until 

Monday  next  after  the  morrow  of  the  Ascension  of  our  Lord, 

to  hear  their  judgment ;  because  the  Court  of  the  Lord  the 

King  here  are  not  yet,  &c«    And  the  assize  aforesaid  remains 

farther  tip  be  taken,  until  the  same  Monday  there,  &c. ;  and 

the  Sheriff,  as  before,  to  distrain  the  recognitors  of  the  assize 

aforesaid,. and  ih  the  interim  to  cause  a  view,  &c.    At  which 

day,  before  the  Lord  the  King  at  Westminster,  come  as  well 

the  aforesaid  Robert  Calvin  by*  his  guardians  aforesaid,  as  the 

the  aforesaid  Richard  Smith  and  Nicholas  Smith,  by  their 

attoroey  aforesaid,  &c. ;  and  because  the  Court  of  the  Lord 

the  Kihg  here,  &c. 


THE  CASE. 


A  man  born  in  Scotland  after  the  accession  of  King  James  the  first  to  the 
English  throne,  and  during  his  reign,  may  hold  lands  in  England,  S.  C. 
Howers  State  Trials,  Vol.  II.  p.  559. 


The  question  of  this  case  as  to  matter  in  law  wds,  whether 
Robert  Calvin  the  plaintiff  (being  born  in  Scotland  since  the 
erbWn  of  England  descended  to  his  Majesty)  be  an  alien  born, 
and  consequently  disabled  to  brin?  any  i  eal  or  personal  (a) 
action  for  any  lands  within  the  realm  of  England.  After  this 
case  had  been  argued  in  the  Court  of  King's  Bench,  at  the 
bar,  by  the  counsel  learned  of  either  party,  the  judges  of  that 
Court,  upon  conference  and  consideration  of  the  weight  and 
importance  thereof,  adjourned  the  same  (according  to  the  an- 
cient and  ordinary  course  and  order  of  the  law)  into  ^he(&) 
Exchequer  chamber,  to  be  argued  openly  there ;  first  by  the 
ooansel  learned  of  either  party,  and  then  by  all  the  Judges 
of  England ;  where  afterwards  the  case  was  argued  by  Bacon, 
Solicitor-General,  on  the  part  of  the  plaintiff  and  by  Laur. 
Hide  for  the  defendant ;  and  afterward  by  Hobart,  Attorney- 
Cteneral,  for  the  plaintiff,  and  by  Seijeant  Hutton  for  the 
defendant ;  and,  in  Easter  term  last,  the  case  was  argued  by 
Heron,  puisne  Baron  of  the  Exchequer,  and  Foster,  puisne 
Jodge  of  the  Court  of  Common  Pleas^  and,  on  the  second 
day  appointed  for  this  case,  by  Crook,  puisne  Judge  of  the 
King's  Bench,  and  Altham,  Baron  of  the  Exchequer;  the 
thhrd  day  by  Snigge^  Baron  of  the  Exchequer,  and  Williams, 
9m<]ft  Ih^  Judges  of  the  King's  Bench ;  the  fourth  day  by 
Omialy  one  of  the  Judges  of  the  Court  of  Common  Pleas,  and 
by  Yelverton,  one  of  the  Judges  of  the  King^s  Bench  ?  and,  in 
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Trinity  term  following,  by  Warburton,  one  of  the  Judges  of 
the  Cfororoon  Pleas,  and  Fenner,  one  of  the  Judges  of  the 
King's  Bench :  and  after  by  Walmesley,  one  of  the  Judges  of 
the  Common  Pleas,  and  Tanlield,  Chief  Baron ;  and,  at  two 
several  days  in  the  same  term.  Coke,  Chief  Justice  of  the 
Common  Pleas,  Fleming,  Chief  Justice  of  the  King's  Bench, 
and  Sir  Thomas  Eggerton,  Lord  Ellesmere,  Lord  Chancellor 
f  *  2  b  1  ^^  England,  argued  the  case  (the  like  plea  in  disability  *of  Ro- 
^  ' -^     bert  Calvin^s  person  being  pleaded  mutatis  mutandis  in  the 

Chancery  in  a  suit  there  for  evidence  concerning  lands  of  in- 
heritance; and,  by  the  Lord  Chancellor,  adjourned  also  into 
the  Exchequer-chamber,  to  the  end  that  one  rule  might  over- 
rule both  the  said  cases.)  And  first  (for  that  I  intend  to 
make  as  summary  a  report  as  I  can)  I  will  at  the  first  set  down 
The  aij^umeats  such  arguments  and  objections  as  were  made  and  drawn  out  of 
and  objections  (ijjg  short  record  against  the  plaintiff  by  those  that  argued  for 
the  defendant.  ^^^  defendants.  It  was  observed,  that  in  this  plea  there  were 
four  nouns,  quatuor  tiomina^  uhich  were  called  nomina  opera* 
tiva^  because  from  them  all  the  said  arguments  and  objections 
on  the  part  of  the  defendants  were  drawn ;  that  is  to  say — 
].  Ligeaniin  (which  is  twice  repeated  in  the  plea;  for  it  is 
said,  infra  ligeantinni  <fomini  Regis  regni  sui  Sco/,'  et  extra 
ligeantiam  domini  Regis  regni  sui  AnglJ^)  2.  Regnum  (which 
also  appeareth  to  be  twice  mentioned,  viz.  regnum  Angl\  and 
regnum  Scot.*)  S.  Leges  (which,  are  twice  alleged,  viz.  leges 
AngCj  and  leges  Seot^*  two  several  and  distinct  laws.)  ^.Alieni* 
gena  (which  is  the  conclusion  of  all,  viz.  that  Robert  Calvin  is 
alienigena.) 

1.  l^igcttntia.  By  tlj^  first  it  appeareth,  that  the  defendants 
do  make  two  ligeanccs,  one  of  England,  and  another  of  Scot- 
land ;  and  from  these  several  ligeances  two  arguments  were 
framed,  which  briefly  may  be  concluded  thus  :  Whosoever  is 
born  infra  ligeantiam y  within  the  ligeance  of  King  James  of  his 
kingdom  of  Scotland,  is  alienigena^  an  alien  born,  as  to  the 
kingdom  of  England  :  but  Robert  Calvin  was  born  at  Edin- 
burgh, within  the  ligeance  of  Ihe  King  of  his  kingdom  of 
Scotland ;  therefore  Robert.Calvin  is  alienigenu^  an  alien  born, 
as  to  the  kingdom  of  England.  2.  Whosoever  is  born  e.rtra 
ligeantiam^  out  of  the  ligeance  of  King  James  of  his  kingdom 
of  England,  is  an^  alien  as  to  the  kingdom  of  ISngland  :  but 
the  plaintiiF  was  born  out  of  the  ligeance  of  (he  King  of  his 
kingdom  of  England;  therefore  the  plaintiff  is  an  alien,  &c. 
Both  these  arguments  are  drawn  from  the  very  words  of  the 
plea,  viz.  quodmofd*  Robertus  est  alienigtna^  natus  b  Nov.  anno 
regni  domini  Regis  nunc  AngV  S^t.  tertio  apud  Edenburgh 
infra  regnum  ScoV  ac  infra  ligeantiam  dicti  domini  Regis  dicti 
regni  sui  Scot\  ac  extra  ligeantiam  dicti  domini  Regis  regni 
sui  AngV. 

.    2.  Kegna.  From  the  several  kingdoms,  viz.  regnum  AngP 

and  regnum  ScoV  three  arguments  were  drawn.    1.  Quando 

(«)  Elletroert'i  (a)  duo  jura    (imo  duo   regna)  coucurrunt  in  una  persona^ 

Voti^uhA      ^9¥^^  ^^i  ^^  *'  cssent  in  diversis:    but  in  the   King*s  per- 

Co.  118  a.    Cawly209.    Moor  793. 804. 
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son  there  concur  two  distinct  and  several  kingdoms ;  there^ 
fore  it  is  all  one  as  if  they  were  in  divers  persons,  *and    t*  3  a.  J 
consequently  the  plaintiff  is  an  alien,  as  all  the  antenati  are, 
for  that  they  were  oorn  under  the  ligeance  of  another  King 
2.  Whatsoever  is  due  to  the  King's  several  politic  capacities 
of  the  several  kingdoms  is  several  and  divided :  but  li^;eance 
of  each  nation  is  due  to  the  King's  several  politic  capacities  of 
the  several  kingdoms ;  ergo^  the  ligeance  of  each  nation  is  se- 
veral and  divided,  and  consequently  the  plaintiff  is  an  alien, 
for  that  they  that  are  born  under  several  ligeances  are  aliens 
one  to  another.     3.  Where  the  King  hath  several  kingdoms 
by  several  titles  and  descents,  there  also  are  the  ligeances  se- 
veral :  but  the  King  hath  these  two  kingdoms  by  several  titles 
and  descents;  therefore  the  ligeances  are  several.  These  three 
ai^uments  are  collected  also  from  the  words  of  the  plea  before 
remembered. 

3.  Leges,  From  the  several  and  distinct  laws  of  either  king- 
dom, they  did  reason  thus:  1.  Every, subject  that  is  born  out 
of  the  extent  and  reach  of  the  laws  of  England,  cannot  by 
judgment  of  those  laws  be  a  natural  subject  to  the  King,  in  re- 
spect of  his  kingdom  of  England:  but  the  plaintiff  was  born 
at  Edinburgh,  out  of  the  extent  and  reach  of  the  laws  of  Eng- 
land; therefore  the  plaintiff  by  the  judgment  of  the  laws  of 
England  cannot  be  a  natural  subject  to  the  King,  as  of  his 
kingdom  of  England.  3.  That  subject,  that  is  not  at  the  time 
and  in  the  place  of  his  birth  inheritable  to  the  laws  of  England, 
cannot  be  inheritable  orpartaker  of  the  benefits  and  privileges 
given  by  the  laws  of  England:  but  the  plaintiff  at  th&.time, 
and  in  the  place  of  his  birth  was  not  inheritable  to  the  laws  of 
England,  (but  only  to  the  laws  of  Scotland  ;)  therefore  he  is 
not  inheritable  or  to  be  partaker  of  the  benefits  or  privileges 
of  the  laws  of  England.  3.  Whatsoever  appearelh  to  be  out 
of  the  jurisdiction  of  the  laws  of  England,  cannot  be  tried  by 
the  same  laws :  but  the  plaintiff's  birth  at  Edinburgh  is  out  of 
the  jurisdiction  of  the  laws  of  England  ;  therefore  the  same 
cannot  be  tried  by  the  laws  of  England.  Which  three  argu- 
ments were  drawn  from  these  words  of  the  plea,  viz,  Quodque 
tempore  nativilalis  prced*  Roberti  Calvin^  ac  diu  anlea,  et  con* 
tinui  posiea,  pr^ed*  regnum  Scot^  perjura^  leges^  et  staluia  ejus^ 
dem  regni  propria^  et  non  perjura^  l^g^^^  *^w  siatuta  hujus  regni 
Angr  regulaV  et  gubemaCfuii^  et  adhuc  est. 

4.  Alienigena.  From  this  word  alienigena  they  argued  thus  : 
every  subject  that  is  alien'  gentis  (i.  e,)  alien'*  ligeant\  est  alieni' 
gtna  :  but  such  a  one  is  the  plaintiff;  therefore,  &c.  And  to 
these  nine  arguments  all  that  was  spoken  learnedly  and 
at  large  by  those  that  argued  against  the  plaintiff  may  be  re- 
duced. 

*But  it  was  resolved  by  the  Lord  Chancellor  and  twelve  [*  3  b.  ] 
Judges,  viz.  the  two  Chief  Just ices^he  Chief  Baron,  Justice 
Fenner,  Warberton,  Yelverton,  Daniel,  Williams,  Baron 
Snigge,  Baron  Altham,  Justice  Crooke,  and  Baron  Heron, 
that  the  plaintiff  was  no  alien,  and  consequently  that  he  ought 
to  be  answered  in  this  assist  by  the  defendants. 
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How  this  case  This  case  was  as  elaborately,  substantially,  and  judicially 
th^l^a^t^.  *^g"®^  "^y  ^^^  I^ord  Chancellor,  and  by  my  brethren  the  J  udges, 
cellorandthe  &s  I  ever  read  or  heard  of  any;  and  fo  in  mine  opinion  the 
Judges.  weight  and  consequence  of  the  cause,  both  in  prcesenti  el  per" 

petuis  futuris  temporibus  justly  deserved  :  for  though  it  was 
one  of  the  shortest  and  least  that  ever  we  argued  in  this  court, 
yet  was  it  the  longest  and  weightiest  that  ever  was  argued  in 
any  court,  the  shortest  in  syllables,  and  the  longest  in  sub- 
stance ;  the  least  for  the  value  (and  yet  not  tending  to  the 
right  of  that  least)  but  the  weightiest  for  the  consequent,  both 
for  the  present,  and  for  all  posterity.  And  therefore  it  was 
said,  that  those  that  had  written  de  fossilibus  did  observe,  that 
gold  hidden  in  the  bowels  of  the  earth,  was  in  reispect  of  the 
mass  of  the  whole  earth,  parvum  in  magno  ;  but  of  this  short 
plea  it  might  be  truly  said  (which  is  more  strange)  that  here 
was  magnum  in  parvo.  And  in  the  arguments  of  those  that  argu- 
ed for  the  plaintiff,  I  specially  noted,  that  albeit  they  spake  ac- 
cording to  their  own  heart,  yet  they  spakq  not  out  of  their  own 
head  and  invention  :  wherein  they  followed  the  counsel  given  in 
b8.8.  God's  book,  inierroga  pristinam  generaiionem  (for  out  of  the 

old  fields  must  come  the  new  corn)  et  diligenter  invesliga  pa^ 
trummemoriam^  and  diligently  search  out  the  judgments  of  our 
forefather^,  and  that  for  divers  reasons  :  first  on  our  own  part, 
Hesterni  enim  sumus  et  ignoramuSy  el  vita  nostra  sicut  umbra 
super  terram;  for  we  are  but  of  yesterday,  (and  therefore  had 
need  of  the  wisdom  of  those  that  were  before  us)  and  had  been 
ignorant  (if  we  had  not  received  light  and  knowledge  from  our 
forefathers)  and  our  days  upon  the  earth  are  but  as  a  shadow, 
in  respect  of  the  old  ancient  days  and  times  past,  wherein  the 
laws  nave  been  by  the  wisdom  of  the  most  excellent  men,  in 
many  successions  of  ages,  by  long  and  continual  experienc|e, 
(the  trial  of  right  and  truth)  fined  and  refined,  which  no  one 
man,  (being  of  so  short  a  time)  albeit  he  had  in  his  head  the 
wisdom  of  all  the  men  in  the  world,  in  any  one  age  could  ever 
have  efiected  or  attained  unto.  And  therefore  it  is  optima  re- 
Co  Lit  97  b.  S^^^y  9^^  njuUa  est  verior  out  firmior  in  Jure,  neminem  oportei 
*r  4  a.l  ^^^^  sapienliorem  legibus :  no  man  ought  to  *take  upon  him  to 
be  wiser  than  the  laws.  Secondly,  in  respect  of  our  forefathers  : 
ipsi  (saith  the  text)  docebunt  /e,  et  loquentur  libi^  et  ex  corde 
sua  proferent  eloquia^  they  shall  teach  thee,  and  tell  thee,  and 
shall  utter  the  words  of  their  heart,  without  all  eauivocatioo 
or  mental  reservation  ;  they  (I  say)  that  cannot  be  daunted 
with  fear  of  any  power  above  them,  nor  be  dazzled  with  the 
applause  of  the  popular  about  them,  nor  fretted  with  any  dis- 
contentment (the  matter  of  opposition  and  contradiction)  with- 
in them,  but  shall  speak  the  words  of  their  heart,  without  all 
affection  or  infection  whatsoever. 

Also  in  their  arguments  qf  this  cause  concerning  an  alien, 
they  told  no  strange  histories,  cited  no  foreign  laws,  produced 
no  alien  precedents,  and  that  for  two  clauses ;  thQ  one,  for  that 
the  laws  of  England  are  so  copious  in  this  point,  as,  God  will- 
ing, by  the  report  of  this  case  snail  appfsar ;  the  other,  lest  their 
arguments  concernir^  an  alien  born  should  becontc  foreign. 
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itrftnge,  and  aa  alien  to  the  ^tate  of  the  qaestion,  which  beine 
^iBstio  juris  concerning  Treehold  and  inheritance  in  Englano, 
18  only  to  be  decided  by  the  laws  of  this  realm.  And  albeit 
I  concurred  with  those  that  adjudged  the  plaintifT  to  be  no 
alien,  yet  do  I  find  a  mere  stranger  in  this  case,  such  a  one  as 
the  eye  of  the  law  (our  books  and  book-cases)  never  saw,  as 
the  ears  of  the  law  (our  reporters)  never  heard  of,  nor  the 
mouthof  the  law  (for  judex  est  lex  loquens)  the  Judges  our  fore- 
fathers of  the  law  never  tasted:  I  say,  such  a  one,  as  the 
stomach  of  the  law,  our  exquisite  and  perfect  records  of  plead- 
ing, entries,  and  judgments,  (that  make  equal  and  true  dis- 
tribution of  all  cases  in  question)  never  digested.  In  a  word^ 
this  little  plea  is  a  great  stranger  to  the  laws  of  England,  as 
shall  manifestly  appear  by  the  resolution  of  this  case.  And 
noir  that  I  have  taken  upon  me  to  make  a  report  of  their  ar-  The  method 
goments,  I  ought  to  do  the  same  as  truly,  fully,  and  sincerely  ^^^  ^^^  ^' 
as  possibly  I  can.  Howbeit,  seeing  that  almost  every  Judge  JJJJ*'  ^^^ 
had  in  the  course  of  his  argument  a  peculiar  method,  and  I 
most  only  hold  mvself  to  one,  I  shall  give  no  just  ofience  to 
any,  if  I  challenge  that  which  of  right  is  due  to  every  reporter, 
that  is,  to  reduce  the  sum  and  effect  of  all  to  such  a  method,  as, 
upon  consideration  had  of  all  the  arguments,  the  reporter  him- 
self thinketh  to  be  fittest  and  clearest  for  the  right  understand- 
ing of  the  true  reasons  and  causes  of  the  judgment  and  resolu- 
tion pf  the  case  in  question. 

In  this  case  five  things  did  fall  into  consideration.     1.  LigC'  What  things 
antia.    2.  Lcses.    3.    Regno.    4.  Alienisena.    5.  What  le-  ^*^  ^^}  '"5? 
gal  inconveniences  would  ensue  on  either  side.  In  this  cue. 

*].  Concerning  li^eance  :  1.  It  was  resolved  what  ligeance     [  *  4  b.  J 
was :  9.  How  many  Kinds  of  ligeances  there  were  :  3.  Where 
ligeance  was  due  :  4.  To  whom  it  was  due  :  and  last,  bow  it 
was  diie. 

2..  For  the  laws :  i.  That  ligeance  or  obedience  of  the  sub- 
ject to  the  Sovereign  is  due  by  the  law  of  nature  :  2.  That 
this  law  of  nature  is  part  of  the  laws  of  England  :  3.  That  the 
law  of  nature  was  before  any  judicial  or  municipal  law  in  the 
world :  4.  That  the  law  of  nature  is  immutable,  and  cannot  be 
changed. 

3.  As  touching  the  kingdoms,  how  far  forth  by  the  act  of 
law  the  Union  is  already  made,  and  wherein  the  kingdoms  do 
yet  remain  separate  and  divided. 

4.  Of  alientgenaj  an  alien  born  :  1.  Whkt  an  alien  born  is 
inlaw:  S.  The  division  and  divei*sity  of  aliens :  3.  Incidents 
to  ^very  alien :  4.  Authorities  in  law :  5.  Demonstrative 
eonclnsions  upon  the  premises,  that  the  plaintiff  can  be  no 
alien. 

5.  Upon  due  consideration  had  of  the  consequent  of  this 
case:  whiat  inconveniences  legal  should  follow  on  either 
party. 

And  these  several  parl^  I  will,  in  this  report,  pursue 
in  sticb  order  as  they  have  bi^'n  propounded ;  and,  first,  ds 
ugeontio* 
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Theistpneral  1.  (a)  Ligeance  Js  a  true  and  faithful  obedience  of  the  sub- 
^M^ceit^  ^'  i^^\  ^"®  ^9  ^^^  Sovereign.  This  ligeance  and  obedience  is  an 
(a)  Bacon's  Incident  inseparable  to  every  subject :  for  as  soon  as  he  is  born 
Ditcouneof  he  oweth  by  birth-right  ligeance  and  obedience  to  his  Sove- 
▼crnm«il^*'"  ^®"S"'  Ligeantia  est  vinculum  Jidei  ;  and  ligeaniia  est  quasi  legis 
2d  Part,  £0.46,  essentia.  Ligeaatiaest  ligamentuniy  quasi  ligatio  mentium  :  quia 
47,  Ac.  Co.  sicut  ligomentum  est  connexioa  rticulorum  et  juncturarum^  Sec. 
GrotiM  lib  2.  '^^  ^^^  ligatures  or  strings  do  knit  together  the  joints  of  ail  the 
fol.  j6o!        '   parts  of  the  body,  so  doth  ligeance  join  tos:ether  the  Sovereign 

and  all  his  subjects,  quasi  uno  ligamine.  Glanville,  who  wrote 
in  the  reign  of  H.  2.  lib.  9.  cap.  4.  speaking  of  the  connexion 
which  ought  to  be  between  the  lord  and  tenant  that  holdeth  by 
homage  saith,  that  mutua  debet  esse  domini  etjidelitatis  connexion 
ita  quod  quantum  debet  domino  ex  homagio,  tantum  illi  debet 
dominus  ex  dominio^  prceter  solam  reverenliam^  and  the  lord 
(saith  he)  ought  to  defend  his  tenant.  But  between  the  Sove- 
reign and  the  subject  there  is  without  comparison  a  higher  and 
greater  connexion  :  for  as  the  subject  oweth  to  the  King  his 
^  .     true  and  faithful  ligeance  and  obedience,  so  the  sovereign  is  to 

I    5  ft-  I      govern  and  protect  his  subjects,  ^regere  et  protegere  subdilos :  ho 
^  as  between  the  Sovereign  and  subject  there  is  duplex  et  recipro" 

cum  ligamen  /  quia  sicut  subditus  regi  tenetur  ad  obedientinmy 
ita  rex  subdito  tenetur  ad  protectionem  :  meriio  igitur  ligeaniia 
dicitur  a  ligandoy  quia  continet  in  se  duplex  ligamen.  And 
therefore  it  is  holden  in  20  H.  7.  8.  a.  that  there  is  a  liege  or 
ligeaiice  between  the  King  and  the  subject.  And  Fortescqe, 
<£)CEoArg.64.  cap.  13.  Rex  (6)  ad  tutelam  legis  corporum  et  bonorum  subditO" 

rum  erectus  est.  And  in  the  acts  of  Parliament  of  10  R.  S. 
cap.  5.  and  11  R.  2.  cap.  1.  14  H.  8.  cap.  2.  &c.,  subjects 
are  called  liege  people ;  and  in  the  acts  of  Parliament  in  34 
H.  8.  cap.  1.  and  35  H.  8.  cap.  3.,  &c.  the  King  is  called  the 
liege  lord  of  his  subjects.  And  with  \Ji\s  a^reeth  M.  Skeene 
in  his  book  De  Expositione  Verborum^  (which  book  was  cited 
by  one  of  the  Judges  which  argued  against  the  plaintiff)  li- 

Seance  is  the  mutuall>ond  and  obligation  between  the  King  and 
is  subjects,  whereby  subjects  are  called  his  liege  subjects,  be* 
cause  they  are  bound  to  obey  and  serve  him  ;  and  he  is  called 
their  liege  lord,  because  he  should  maintain  and  defend  them. 
Whereby  it  appeareth,  that  in  this  point  the  law  of  ISngland 
and  of  Scotland  is  all  one.  Therefore  it  is  truly  said  that  /7ro«- 
iectio  trahit  subjectionem^  et  subjectio  protectionem.  And  here* 
by  it  plainly  appeareth,  that  ligeance  doth  not  begin  by  the  oath 
in  the  leet;  for  many  men  owe  true  ligeance  that  never  were 
(c>  Br.  Denis,  gwom  in  a  leet,  an2l  the  swearing  in  a  leet  maketh  no  (c)  de- 
Postea  15.  b.      niz^tion,  as  the  book  is  adjudged  in  14  H.  4.  fol.  19.  b.    This 

word  ligeance  is  well  expressed  by  divers  several  names  or  sy» 

nonyma  which  we  find  in  our  books.     Sometimes  it  is  called 

the  obedience  or  obeisance  of  the  subject  to  the  King,  obedien." 

Id)  BrJ3eiiSz.8.  tia  Regi^  9.  E.  4. 7.  b.  9.  E.  4.  6.  (d)  S  R.  3.  2.  a.  in  the  Book 

of  Entries,  Ejectionefrm'  7. 14  H.  8.  cap.  2.  22  H.  8.  cap.  8., 

&c.    Sometimes  he  is  called  a  natural  liege  man  that  is  born 

-  W*  Hen.  3.      under  the  power  of  the  King,  sub  potestate  Regis^  4  H.  3.  (e) 

Eii^ime'IJ'V^' *'*• '^^^^r-   FtVfc  thestatuteof  IIE.  3.C.2.    Someiimes  li- 

Pof  tnati  13>  14.  Jenk.  Cent.  3. 
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^efioce  18  called  fftlth,  Jides,  ad  fidem  Regis^  SfC.  Bracton, 
who  wrote  in  the  reign  of  H.  3.  lib.  5.  traciaC  de  exception^ 
cap.  24.  fol.  427.  Est  etiam  alia  exceptio  qucs  compelit  ex 
persond  qumrentis^  proper  defectum  nationis^  ut  si  quis  alie^ 
nigena  quifuit  adjidem  Regis  Franc\  Sfc.  And  Fleta  (which 
book  was  made  in  the  reign  ofE.  1.)  agreeth  therewith;  for 
1.  6.  c.  47.  de  except*  ex  omissione  parlicipis,  it  is  said,  vel  di" 
cere  potuit^  quod  nihil  juris  clamare  poterit  tanquam  particeps 
eo  quod  est  adjidem  Regis  Francia:^  quia  alienigena:  repelli 
ddent  in  AngV  ab  agendo^  donee  Juerunt  ad  fidem  Keg*  A^g^* 
Vide  25  E.  3.  de  natis  ultra  mare^  faith  and  ligeance  of  the 
King  of  England;  and  Litt.  lib.  2.  cap.  Homage,  (a)  saving  (a)  Lit.sect.85. 
the  faith  that  I  owe  to  our  Sovereign  Lord  the  King,  and  Co.  Lit.  64  b. 
Glanv.  1.9.  c.  1.  Salvafide  debita  dom*  Regi  et  hceredibus  suis. 
Sometimes  ligeance  is  ^called  ligealty,  22  Ass.  pi.  25.  By  all  C  *  ^  I'*  J 
which  it  evidently  appeareth,  that  they  that  are  born  under  the 
obedience,  power,  faith,  ligealty,  or  ligeance  of  the  King,  are 
natoral  subjects,  and  no  aliens.  So,  as  seeing  now  it  doth  ap- 
pear what  ligeance  is,  it  foUoweth  in  order,  that  we  speak  of 
the  several  kinds  of  ligeance.  But  herein  we  need  to  be  very 
wary,  for  this  caveat  the  law  giveth,  ubi  lex  non  distinguit  nee 
nosdistinguere  debemus;  and  certainly  lex  non  distinguit^  but 
where  omnia  membra  dividentia  are  to  be  found  out  and  proved 
by  the  law  itself. 

2.  There  is  found  in  the  law  four  kinds  of  ligeances;  the  Howmany 
first  is,  ligeantia  naturalis^   absoluta^  pura,  et  indefinita,  and  ltind«ofU- 
this  originally  is  due  by  nature  and  birth-right,  and  is  called  ^e?"^^*  ^'^ 
alia  ligeantia^  and  he  that  oweth  this  is  called  subditus  natus. 
The  second  is  called  ligeantia  acquisita^  not  by  nature  but  by 
acquisition  or  denization,  being  called  a  denizen,  or  rather 
donaizon,  because  he  is  subditus  datus.    The  third  is,  ligC"  Co.  Ut.  129  a. 
antia  localis^  wrought  by  the  law ;  and  that  is  when  an  alien 
that  is  in  amity  cometh  into  England,  because  as  long  as  he  is 
within  England,  he  is  within  the  King's  protection  ;  therefore 
so  long  as  he  is  here,  he  oweth  untn  the  King  a  local  obedi- 
ence or  ligeance,  for  that  the  one  (as  it  hath  been  said)  draweth 
the  other.    The  fourth  is  a  legal  obedience,  or  ligeance  which 
is  called  legal)  because  the  municipal  laws  of  this  realm  have 
prescribed  the  order  and  form  of  it ;  and  this  to  be  done  upon 
oath  at  the  torn  of  the  leet.    The  first,  that  is,  ligeance  natural,  Ligetmtia  na- 
&c  appeareth  by  the  said  acts  of  parliament|  wherein  the  King  q^"ju  ioq 
is  called  natural  liege  lord,  and  his  people  natural  liege  sub- 
jects; this  also  doth  appear  in    the   indictments  of  treason 
(which  of  all  other  things  are  the  most  curiously  and  certainly 
indicted  and  penned)  for  in  the  indictment  of  the  Lord  Dacre, 
in  26  H.  8.  it  is  said,  prced*  Dominus  Dacre  debitum  fidei  et 
ligeani*   suce^   quod  pne/ato  domino   Regi   naturaliter  et  de 
jure  impendere  debuit^   minime  curansy   S^c.  And    Reginald 
Pool  was  indicted  in  30  H.  8.  for  committing  treason  contra 
dom*  Regem  supremum  et  naturalem  dominum  suum.       And, 
to  this  end  were  cited  the  indictment  of  Edward    Duke  of 
Soiaenet  in  5  ^.  6.  and  ndany  others  both  of  ancient  and  later 
Mmes.    But  in  the  indictment  of  treason  of  John  Dethick  in 
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9  and  3  PhiL  and  Mar.  it  is  said,  quod  pned^  Johannes  ma" 

chtnansy   d^c.  prmdicV'  dominum  Philippum  et  dominam  Ma* 

riam  supremos  dominos  suos^  and  omitted  (naluralis)  because 

King  Philip  was  not  his  natural  lie^e  lord.     And  of  this  point 

more  Bbali  be  said  when  we  speak  of  local  obedience.    The  se- 

lAgmHa  ac-     cond  is  HgeanC  acquisita^  or  denization ;  and  this  in  the  books 

c**"i/t  129      ^^^  records  of  the  law  appeareth  to  be  three- fold  :  1.  Abso- 

r  *6a.  1*  '^^^«  ^^  ^^^  common  denizations  be,  to  them  and  their  *heirS| 

^         ' ''     without  any  limitation  or  restraint :  8.  Limited,  as  when  the 

King  doth  grant  letters  of  denization  to  an  alien,  and  to  th<> 

(a)  9£.  4. 8.      heirs  (a)  males  of  his  body,  as  it  appeareth  in  9  E,  4.  fol.  7, 8. 

in  Baggot*s  case :  or  to  an  alien  for  term  of  his  life,  as  was 
(h)  Co.Lit.  granted  to  J.  Reynel,  11  H.  6.  3.  It  may  be  granted  upon  (M 
129  a. 274  b.  condition,  for  (c)  cujus  est  darCy  ejus  est  disponere^  whereof  t 
4  iost?r92.  ^^^®  "^^°  divers  precedents.  And  this  denization  of  an  alien 
2  Siderf.  73.  may  be  effected  three  manner  of  ways  ;  by  parliament,  as  it 
Hard. 412.  was  in  3  H.  6.  55. in  Dower:  by  letters  patent,  as  the  usual 
VAnd-Tis.  manner  is ;  and  by  conauest,  as  if  the  King  and  bis  subjects 
Saik.411,412.  should  conquer  another  Kingdom  or  dominion,  as  well  antenati 
4  Mod.  215.  as  postnati^  as  well  they  which  fought  in  the  field,  as  they  which 
4a5.Dav.36.     i*emained  at  home,  for  defence  of  their  country,  or  employed 

elsewhere^  are  all  denizens  of  the  kingdom  or  dominion  con- 
quered.    Of  which  point  more  shall  be  said  hereafter. 
lAgeaniia  ioca»      3.  Concerning  the  local  obedience  it  is  observable,  that  as 
^-  there  is  a  local  protection  on  the  King^s  part,  so  there  is  a  (d) 

l»^*^*^       local  ligeance  of  the  subject's  part.    And  this  appeareth  in  4 
WB.N.C.487.  Mar.  Br.  32.  (e)  and  3  and  4  Phil,  and  Mar.  Dyer   144. 

Sherley  a  Frenchman,  being  in  amity  with  the  King,  came 
into  England,  and  joined  with  divers  subjects  of  this  r^alm 
in  treason  against  the  King  and  Queen,  and  the  indictment 
(/)  Hob.  271.  concluded  (y )  contra  ligeanC  sttce  debitum  ;  for  he  owed  to 
^'  145,  pi.  ^be  King  local  obedience,  that  is,  so  longf  a9  he  was  within  th6 
62.  '  King's  protection  ;  which  local  obedience  being  but  momen- 
Cawiy  184.  \^^  i^n j  uncertain,  is  yet  strong  enough  to  make  a  natural 
(^)°Co.Lit.8a.  subject,  for  if  he  hath  issue  here,  that  issue  is  (^)  a  natural 
5Eiiz.  Dyer  born  subject;  ajbrtiori  he  that  is  born  under  the  natural  and 
224  a.  b.  absolute  ligeance  of  the  King  (which,  as  it  hath  been  said,  ift 

aha  ligeaniid)  as  thd  plaintiff  in  the  case  in  question  was, 
ought  to  be  a  natural  born  subject ;  for  loealis  llgeahtra  est  /!• 
geantia  injima  et  minima:^  et  maxime  incertn.  And  it  is  to  be 
observed,  that  it  is  nee  catlum^  nee  solum^  neither  the  climate  nor 
the  soil,  but  Ugeantia  and  obedientia  that  make  the  subject 
born  ;  for  if  enemies  should  come  into  the  realm,  and  possess 
town  or  fort,  and  have  issue  there,  that  issue  is  no  subject  to  tho 
King  of  Engtand,  though  he  be  born  upon  his  soil,  and  under 
his  meridian^  for  that  he  was  not  born  under  the  ligeance  of  a 
mibjecti  nor  under  the  protection  of  the  King.  And  concerning 
1  H.P.  C.59,    this  local  obedience,  »  precedent  was  cited  in  Hilar.  36  Eliz. 

when  Stephano  Ferr&)^a  de  Gama,  and  Emanuel  Lewis  Tino- 
co,  two  Portuguese  born,  coming  into  England  undier  Qileeil 
EliMbeth's  safe- cdndticfCy^aild  living  here  under  her  prdt^'t!oti^ 
[*  6  b.  ]  joihed  frith  Dcfetbr  liOtfesrrri  ti^aiA>n  within  ^tbisi-eiilnfi  a^insl 
W  BIi(|«BCy ;  and  in  tHitf  ctlse  til^o' [ftfiiiM  tV^e  resolved  by  th# 
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JgdgM.    Firftty  IhM  their  iodidment  ought  to  beg iti,  ihat  they 
iDteadeil  Ireanon  ctmira  daminam  Reginam.  Sfc*  omitting  these 
words  (mUigralem  domin*  suam)  and  ought  to  conclude  con* 
tra  (a)  Kgeanf  su<e  dMium.     But  if  an  (b)  alien  enemy  conie  Ca)  3  Inst  11. 
to  invade  this  realtn,  and  be  taken  in  war,  he  cannot  be  in-^  c^'i^fas^*^^* 
dieted  of  treason  (b);  for  the  indictment  cannot  conclude  coit«  Hob.  271. 
tru  Ug^anf  shub  dcbitumy  for  he  never  was  in  the  protection  Co.  Lit.  129  lu 
of  the  Kiflg»  nor  ever  owed  any  manner  of  ligeance  unto  him,  ^)  ^  ln8t.5,ii. 
bet  oMilice  and  enmity,  and  therefore  he  shall  be  pat  to  death  H?T.°fo.  11?* 
by  martial  law.    And  so  it  was  in  anno   15  H.  T.  in  Per-  6  East  592. 
kin  Warbectk^s  case,  who  being  an  alien  born  in  Flanders, 
feigned  himself  to  be  one  of  the  sons  of  Edward  the  Fourth, 
and  invaded  this  realm  with  great  power,  with  an  intent  to 
t|ke  upon  him  the  dignity  royal :  but  being  taken  in  the  war, 
it  was  resolved  by  tl^  Justices,  that  he  could  not  be  punished 
by  the  common  law,  but  before  the  Constable  and  Marshal 
(who  had  special  commission  under  the  great  seal  to  hear  and 
determine  the  same  according  to  martial  law)  he  had  sentence 
to  be  drawn,  hanged,  and  quartered,  which  was  executed  ac« 
cordingly.    And  this  appeareth  in  the  book  of  Griffith  AtUMr- 
ney-Geaeral,  by  an  extract  out  of  the  book  of  Hobart,  Attor- 
ney-General to  King  H.  7. 

4.  Now  are  we  to  speak  of  legal  Irgeance,  which  in  our  ZAgemuia  te^ 
bociks  ots.  7  E.  3.  tit.  Avowry  311.  4  £.  3.  fol.  42.  13  E.  3.  s^- 
tit.  Avowry  ISO,  &c.  is  called  suit  royal,  because  that  the  li- 
geance  of  the  subject  is  only  due  unto  the  King.     This  oath 
of  ligeance  appeareth  in  Britton,  who  wrote  in  anno  b  E.  1.  Ck>.  Lit.68K 
cap.  89.  (and  is  yet  commonly  in  ose  to  this  day  in  every  leet) 
and  in  our  books;  the  effect  whereof  is:  ^^  You  shall  swear, 
^  that  from  this  day  forward,  you  shall  be  true  and  faitbfol  to 
c^onr    Sovereign   Lord   King  James    and   hie    heirs,    and 
'^tratk  and  faith  shall  bear  of  life  and  member  and  terrene 
'^tonoor,  aiid  you  shall  neither  know  nor  bear  of  any  iU  or 
<<  damage  intended  unto  higa  that  you  shall  not  defend.     So 
^help   you   Almighty   God."      The   substance   and    effect 
htrtof  is,  as  hath  l^en  said,  due  by  the  law  of  nature,  ex  insti* 
Moat  naUirce^  as  hereafter  shall  appear :  the  form  and  addi- 
tion of  the  oath  is,  ear /)rov<>ioiie  Ao^tijWs.     In  this  oath  of  li- 
^neefivtt  things  were  observed.  1.  That  for  the  time  it  is  in- 
(k6nite,  and  without  limit,  ^^  from  thia  day  forward.'*  Secendly, 
tve  excellent  qualities  are  required,  that  is,  to  be  '^  true  and 
"  feiihfaL''    3.  To  whom,  *^  te  our  Sovereign  Lord  the  King  Co*Lit  fis  b. 
^and  hie  heirs  :'*  (andalbeit  Brittoitdoth  say,  to  the  K.  of  Eng. 
tkat  is  apoken  proper  esaeUmtiam,  to  design  tbe  person,  and  not 
%» eonnne  the  ligeance;  for  m  stdqect  doth  net  swear  bis'  li-^     [  *  7  a.  1 
gsance  to  the  BLing^  only  as  King  of  England;  and  net  to  hrm^  ' 


(s)nu»  JIV4rT»  JDepawdo,  L  Taunt  29,  that    deceased  beinff  an  EDglithman^  caanot  ba. 
tjaanUoghtar  coamkted  in  Ckiae,  1^  an    tried  here^  ander  a  coimniMion  issued  in 
ftlil^  eqamy,^  wl|o  ha4  Ijaaa  aipdsonsn  of    poraaancesai  tiie  statutn  sa  H.  8.  c.  23, 
w,  aodLwa^  thra  actiaga&a  naiitiac  01^   aaA  4^  Gm*.  3i  c»  lli^  ^fi 
Wd  40  fil»gt^h  mqrd&Qt-sbip,  aad  the 
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as  Kingof  Scotland,  or  of  Ireland,  &c.  but  generally  to  the 
King.)  4.  In  what  manner;  ^^  and  Faith  and  troth  shall  bear, 
^^  &c.  of  life  and  member,"  that  is,  until  the  letting  out  of 
the  last  drop  of  our  dearest  heart's  blood.  5.  Where  and  in 
what  places  ought  these  things  to  be  done,  in  all  places  what- 
soever, for,  ^'  you  shall  neither  know  nor  hear  of  any  ill  or 
^'  damage,  &c."  that  you  shall  not  defend,  &c.  so  as  natural 
ligeance  is  not  circumscribed  within  any  place.  It  is  holden 
12  H.  7.  18.  b.  That  he  that  is  sworn  in  the  leet,  is  sworn 
to  the  King  for  his  ligeance,  that  is,  to  be  true  and  faithful 
to  the  King ;  and  if  ne  be  once  sworn  for  his  ligeance,  he 
shall  not  be  sworn  again  during  his  life.  And  all  letters 
patent  of  denization  be,  that  the  patentee  shall  behave  himself 
ianquam  verus  el  fidelis  ligeus  domini  Regis.  And  this  oath  of 
ligeance  at  the  torn  and  leet  was  first  instituted  by  King  Ar- 
Co.  6S  b.         thur  ;  for  so  I  read,  Inter  leges  Sancii  Edwardi  Regis  ante  con" 

questum  3  cap,  35.    Et  quod  omnes  principes  el  comites^  proceresy 

\  fnilites,et  liberi  homines debentjurarcj  Sec.  in  FolkemotCyet  simi* 

\liter  omnes  proceres  regnij  et  milites  et  liberi  homines  universi 

)totius  regni  orilann^  facere  debent  in  pleno  Folkemotejidelilatem 

aomino  Kegiy  S^e.    Jaanc  legem  invenit  Arthurus  qui  quondam 

Co.  lit  6S  b.  Juit  inclt/tissimus  Rex  Britonumy  S^c.  hujus  legis  authoritate  ex^ 

*72  b.  pulit  Arthurus  Rex  Saracenos  et  inimicos  a  regnoy  Sfc.  et  hujus 

legis  authoritate  Etheldredus  Rex  uno  et  eodem  die  per  univer^ 

sum  regnum  Danos  occidit.     Vide  Lambert  inter  leges  Regis 

Saxon^eV       Edwardi^  *SfC.  fol.  135  et  136.    By  this  it  appeareth,  when 

v^    WUk?M,^'        ^^^  from  whom  this  legal  ligeance  had  his  first  institution 

p.  204.  .  within  this    realm.     Ligeantia^  in   the  case  in  question,  is 

meant  and  intended  of  the  first  kind  of  ligeance,  that   is,  of 

ligeance  natural,  absolute,  &c.  due  by  nature  and  birth-right. 

129  a!^*^  **      ^"^  ^f  ^^^  plaintiff's  father  be  made  a  denizen,  and  purchase 

o.Bridg.  455.  lands  in  England  to  him  and  his  heirs,  and  die  seised,  this  land 

shall  never  descend  to  the  plaintiff,  for  that  the  Kins  by  his 

letters  patent  may  make  a  denizen,  but  cannot  naturahze  him 

to  all  purposes,  as  an  act  of  Parliament  may  do  ;  neither  can 

letters  patent  make  any  inheritable  in  this 'case,  that  by  the 

common  law  cannot  inherit.     And  herewith  agreeth  56  H.  6. 

tit.  Denizen  Br.  9. 

Homage  U two-      Homage  in  our  book  is  two- fold,  that  is  to  say,  Homagium 

fold.  Co.  Lit.      ligeum;  and  that  is  as  much  as  ligeance,  of  which  Bracton 

VWh.  279.       speaketh,  1.  2.  c.  35.  f.  79.  Soli  Regi  debeV  sine  dominio  sen 

[*  7  b.  1    servilioj  *and  there  is  Homagium  feodale^  which  hath  his  origi* 

nal  by  tenure.    In  Fitz.  Nat.  Brev.  S69.  there  is  a  writ  for 

respiting  of  this  later  homage  (which  is  due  ratione  feodi  site 

tenurcB :  sciatis  quod  respectuamus  homagium  nobis  de  terr^  et 

tenementis  qucs  tenenter  de  nobis  in  capite  debit\    But  Homa* 

gium  ligeum^  f.  e.  ligeantioy  is  inherent  and  inseparable,  and 

cannot  oe  respited. 

Where  nataral      3.  Now  are  we  come  to  (and  almost  past)  the  consideration 

ligeance  if  due.  of  this  circumstance,  where  natural  ligeance  should  be  due: 

for  by  that  which  hath  been  said,  it  appeareth,  that  ligeance^ 
and  faith  and  truth  which  are  her  members  and  parts,  are 
qualities  of  the  mind  and  soul  of  nian,  and  cannot  be  circum* 
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scribed  within  the  predicament  of  ubi,  for  that  were  to  con- 
found  predicaments,    and  to  go  about  to  drive  (an  absurd 
and  inipossible  thins)  the  predicament  of  quality  into  the  pre- 
dicament of  ubi.    Non  re$pondetur  adhanc  qucestionem^  ubi  est  ? 
to  say,   Verus  et  fidelis  subditus  est ;  sed  ad  have  qucestionerrij 
quatii  est  f  Recteel  apie  respondetur^  verus  etjidelis  ligeus,  Sec. 
est.   But  yet  for  the  i^reater  illustration  of  the  matter,  the  point 
was  handled  by  itself,  and  that  ligeance  of  the  subject  was  of 
as  great  an  extent  and  latitude,  as  the  royal  power  and  pro- 
tection of  the  King,  et  i  converse.    It  appeareth   by  the  stat. 
of  11  H.  7.  cap.  1.  and  S  E.  6.  cap.  3.  that  the  subjects  of 
England  are  bound  by  their  ligeance  to  go  with  the  King, 
&c.  in  his  wars,  as  well  within   the  realm,  &c.  as  without. 
And  therefore  we  daily  see,  that  when  either  Ireland,  or  any 
olber  of  his  Majesty's  dominions,  be  infested  with  invasion 
or  insurrection,  the  King  of  England  sendeth  his  subjects  out 
of  England,  and  hi»  subjects  out  of  Scotland,  also  into  Ireland,     , 
for  the  withstanding  or  suppressing  of  the  same,  to  the  end 
his  rebels  may  feel  the  sworas  of  either  nation.    And  so  may 
his  sobjects  of  Guernsey,  Jersey,  Isle  of  Man,  &c.  be  com- 
manded to  make  their  swords  good  against  either  rebel  or 
enemy,  as  occasion  shall  be  offered  ;  whereas  if  natural  li- 
f^nce  of  the  subjects  of  England  should  be  local,  that  is,  con- 
fined within  the  realm  of  England  or  Scotland,  &c.  then  were 
not  they  bound  to  go  out  of  the  continent  of  the  realm  of 
England  or  Scotland,  &c.     And  the  opinion  of  Thirninge  2  Inst  47,  48^ 
in  7  H.  4.  tit.  Protect'  100.  is  thns  to  be  understood,  that  an  ^28. 
English  subject  is  not  compellable  to  go  out  of  the  realm 
without  waffes,  according  tatne  statutes  of  1  E.  3.  c.  7.  18  E.  3. 
c.  8.     18  H.  6.  c.  19,  &c    7  H.  7.  c.  I.    3  H.  8.  c.  5,  &c. 
In  am.  25  E.  1.    Bigot  Earl  of  Norfolk  and  Suffolk,  and  2 Inst.  528. 
Earl  Marshal  of  England,  and  Bohun  Earl  of  Hereford  and 
High  Constable  of  England,  did  exhibit  a  petition  to  the 
King  in  French  (which  I  have  seen  anciently  recorded)  on  Maynurd'i  F. 
*the  behalf  of  the  Commons  of  England,  concerning  how  and  ^'r%o      -i 
in  what  sort  they  were  to  be  employed  in  his  Majesty^s  wars     ^    ^  a.  J 
oatof  the  realm  of  England  ;  and  the  record  saith   that,  po;^ 
muUa$  et  varias  allercationesj  it  was  resolved,  they  ought  to  ^  ^°"^*  ^^^' 
go  but  in  such  manner  and  form  as  after  was  declared  by  the 
said  statutes,  which  seem  to  be  but  declarative  of  the  common 
law.    And  this  doth  plentifully  and  manifestly  appear  in  our 
hooks,  being  truly  and  rightly  understood.    In  3  H.  6.  tit.  co.  Lit.  130  b. 
RNeetion  2.  one  had  the  benefit  of  a  protection,  for  that  he 
was  sent  into  the  Ring's  wars  in  comitiva  of  the  Protector ; 
and  it  appeareth  by  the  record,  and  by  the  chronicles  also, 
that  this  employment  was  into   France ;    the  greatest  part  Co.  Lit.  130  b* 
thereof  then  being  under  the  King's  actual  obedience,  so  as 
the  subjects  of  England  were  employed  into  France  for  the 
defence  and  safety  thereof:  in  wnich  case  it  was  observed, 
that  seeing  the  Protector,  who  was  ProreXj  went,  the  same 
was  a^ud^  a  voyage  royal,  8  H.  6.  fol.  16.  b.  the  Lord  Tal-  F«t«- Protect. 5- 
hot  went  with  a  company  of  Englishmen  into  France,  then  ^'•^~**^<^^-^^- 
.fho  being  for  the  greatest  part  under  the  actual  obedience  of 
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die  King,  wlio  had  the  benefit  of  their  protections  allowed 

unto  them.    And  here  were  observed  the  words  of  the  writ 

in  the  Re^i^ister,  fol.  88.  where  it  appeareth,  that  men  were 

employed  in  the  King's  wars  out  of  ttie  realm  per  prcBceptum 

nosirutn,  and  the  usual  words  of  the  writ  of  protection  be  in 

•  Fits.  Protect  obsequio  noslro.  *^S  H.  6.  fol.  4.  a.  it  appeareth,  that  English- 

iVte  Prote  t   ™®'*  were  pressed  into  Guyiennei  +  44  E.  3.  12  a.  into  CJas- 

35  Br* Protect!  coy^e  with  the  Duke  of  Lancaster,   17  H.  6.  tit.  Protection, 

24.  into  II  Gascoyne  with  the  Earl  of  Huntington,  steward  of  Gui- 

HFite.  Protect,  enne,  11  and  12  H.  4.  7.  into  (a)  Ireland,  and  out  of  this  realm 

(a)  Fits.  Pro-    with  the  Duke  of  Gloucester  and  the*  JLord  Knolles :  vide  (b) 

tect.  24.  Ck>.       19  (i.  6.35.  b.     And  it  appeareth  in  19  Ed.  2.  tit.  Avowry 

Br*Pi^^  34  ***'  ^  ^*®*  ®^'  ^  ^'  *•  *^'  *^'  *****  ^^^^  ¥fR9/orinsecum  set- 
(/)  PiuTpro-  ''oitiufn  foreign  service,  which  Bracton,  fol.  36.  calleth  regale 
tect.  s.  serviliumf  and  in  Fitz.  N.  B.  28.   that  the  King  may  send 

Br.  Protect.  49.  men  ^q  serve  him  in  his  wars  beyond  the  sea.    But  thus  much 
^  (if  it  be  not  in  so  plain  a  case  too  much)  shall  suffice  for  this 
point  for  the  King^s  power,  to  command  the  service  of  his 
subjects  in  his  wars  out  of  the  realm,  whereupon  it  was  con- 
cluded, that  the  ligeance  of  a  naturaUborn  subject  was  not 
local,  and  confined  only  to  England.    Now  let  us  see  what 
the  law  saith  in  time  of  peace,  concerning  the  King's  protec- 
tion and  power  of  command,  as  well  without  the  realm,  as 
within,  that  his  subjects  in  all  places  may  be  protected  from 
violence,  and  that  justice  may  equally  be  administered  to  all 
his  subjects. 
[  •  8  b.  J         ♦In  the  Register,  fol.  25  b.  Rex  universis  ei  singulis  admiralPj 
casteUan%  custodibus  castrorum^  villar\  et  aliorum  forlalitiorum 
prapositiSj  vicecom^  majoribusj  custumariis,  custodiV  portuum^ 
ei  alior*  locor*  marilimor*  balliviSy  minisir\  el  aliis  JideF  suisj 
tarn  in  transmarinis  quam  in  cismarinis  partiV  ad  quos,  Src.  sa^ 
lutem,     ScialiSf  quod  suscepimus  in  protectionem  et  de/ension* 
fwstratny  necnon  ad  salvam  et  securam  gardiam  nostram  W.  ve^ 
niendo  in  regnum  nostrum  Angl\  et  potestatem  nostram^  tarn  per 
terram  quam  per  mare  cum  uno  valetto  suoy  ac  res  ac  bona  sun 
quascunque  ad  tractand*  cum  dilecto  noslro  el  Jideli  L.  pro  rC" 
demplione  prisonarii  ipsius  L,  infra  regnum  el  poleslatem  nos^ 
tram  prasd*  per  sex  menses  morando  et  exinde  ad  propria  rede^ 
undo,    Et  ideo^  Sfc.  quod  ipsum  W,  cum  valetlOj  rebus  et  bonis 
suis  prced*  veniendo  in  regn  et  poteslaC  noslram  prced"  lam  per 
ierr*  quam  per  mare  ibid  ut  prasdUcV  est  ex  causa  anledicld  mo^ 
randoj  et  exinde  ad  propria  redeundoj  manulenealis^  prolegali^^ 
et  dffendatis  ;  noninfsrentes^  Sfc.  seu  gravamen.    El  si  quid  eis 
forisfactumj    Sfc.    reformari  facialit.      In  cujus,  S^e-  per  sex 
menses  durtttur\     T.  SfC.    In  which  writ  three    things  are 
te  be  observed.    1.  That  the  King  hath  yUem  etfideles  in  partib* 
transmarinis.    2.  That  he  hath  proteelion^  in  parlib*  transma* 
rimsm    3.  That  ho  hath  potestatem  in  parlilms  transmarinisy 
In  the  HLegister  fo^  26.  Jlex  tmiversis  ei  singulis  admiraliisy 
caatellamsj  custodibus  castrorumj  villarum^  et  aliorum  forialiti^ 
rum  preepositis,  viceeom*  majoribusj  emiumariisy  custodib^  por^ 
Ititim,  ei  aiior^  locor^  mantimorum  ballivis^  ministrisj  et  akis 
fideUbuMsuisj  tarn  in  tran$$nmini§  qmm  in  cismarinis  ^partHm 
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ad  quoSf  ^c.  sahiiem.  Sciatis  quod  suscepimus  in  protectionem 
el  ae/ensionem  nostram^  necnon  tn  salvum  ei  securum  conductum 
nostr^  I,  valetium  JP.  ei  L,  Burgensium  de  Li/ons  obsidum  not^ 
trorunij  qui  de  licentid  nostrd  ad  paries  transmarinas  profecturus 
esU  projinantia  magistrorum  suc^um  prc^dicC  obiinenda  vel  de* 
Jerendoy  eundo  ad  partes  prcedictds  ibidem  morando^  ei  exindc  in 
AngP  redeundo.  El  ideo  vobis  mandamus^  quodeidem  /.  eundo 
ad  partes  prisd*  ibidem  morando^  el  exinde  in  AngV  redeundoj 
ut  prded*  esty  in  persond^  bonis^  aul  rebus  suis^  non  inferatis^  sea 

£ua9itum  in  vobi  sest  ab  aliis  inferri  permillalis  iryuriamj  mo^ 
siiam^  Sfc.  aul  gravamen*    Sed  eum  potius  salvum  et  securum 
comductum^  cum  per  loca  passus^  seu  dislriclus  vestros  transieriij  , 

ei  super  hoc  requisili  fueritisj  suis  sumplibus  habere  fadaiit. 
Et  si  quid  eis  joris factum  fueritj  8fC^  reformari  facialis.  Jn 
ctgusy  .^c«  per  Ires  antC  duraC  T.  8fC.  And  certainly  this  was, 
when  Lyons  in  France  (bordering  upon  Burgundy,  an  ancient 
friend  to  England),  was  under  the  actual  oTOdience  of  King 
Henry  VI.  For  the  King  commanded jfidie/ifrtf^  suis^  his  faitbfiu 
magistrates  there,  *that  if  any  injury  were  there  done,  it  should  [  *9  ft'  1 
be  by  them  reformed  and  redressed,  and  that  they  should  pro- 
tect tbe  party  in  his  person  and  goods  in  peace«  In  the  Re- 
gister, foL  9o.  two  other  writs :  Rex  omnibus  seneschalliSf  ma* 
joribusjjuratisy  paribus  prasposilis^  ballivis  el  fidelibus  suis  in 
ducatu  Aquilanias.  ad  quos^  Sec.  salutem.  Quia  diiecli  nobis  T. 
et  A.  cives  civilaV  BurdegaC  coram  nobis  in  Cancellar^  nosC 
AngV  et  Aquilan*  jura  sua  prosequentesy  el  meluentes  ex  veri" 
similibus,  conjecluris  per  quosdam  sibi  comminantes  lam  in  cor* 
pare  quam  in  rebus  suisj  sibi  posse  grave  damnum  inferri j  sup* 
plicaverunl  nobis  sibi  de  protectione  regia  providere :  nos  va* 
lentes  diclos  T.  el  A.  ab  oppressionibus  indebilis  prasservarcy 
suscepimus  ipsos  T.  el  A.  res  ac  juslas  possessiones  el  bona  sua 
queecunque  in  protectionem  el  salvam  gardiam  nostram  specia^ 
lem.    £1  vobis  et  cuilibet  vestrum  injungimus  et  mandamus^ 

)mod  ipsos  T*  el  A.  familias^  res  ac  bona  sua  qumcunque  a  via* 
entiis  et  gravaminibus  indebilis  defendatisj  et  ipsos  injuslis  pos* 
sessionibus  suis  manulenealis.  Et  si  quid  in  prasjudicium  hujus 
protectionis  el  salvos  gardUce  nosC  altenlalum  inveneritisy  ad 
staium  debitum  reducalis.  Et  ne  quis  se  possit  per  ignorantiam 
excuHkrCr  prassentem  protectionem  el  saivam  gardiam  nostram 
facialis  in  locis  de  qmbus  requisili  fuerilis  infra  district^  vestrum 
publice  inlimariy  inhibenles  omnibus  et  singulis  sub  pasnis  grfi^ 
vibusy  ne  dictis  A.  el  T.  seufamulis  suis  tn  personis  seu  rebus 
suisy  injuriam  molestiamy  damnum  aliquod  inferant  seu  gravOf 
men  «•  eipenocellas  nostras  in  locis  el  bonis  ipsorum  T.  et  A.  in 
signum  protectionis  et  saP  gard*  memorat\  cum  super  hoc  eo" 
wisiti  fueritisy  apponalis.  In  cujusy  SfC.  daC  in  palalio  nostro 
Wesim  sub  magni  sigilli  testimonioy  sexto  die  Augusti  anno 
44  Es^  3^—Rex  universis  el  singulis  seneschallisy  constabular' 
caffellmisy,pr(eposit\  minisl\  el  omnib*  ballivis  et  fidelibus  suis 
its  donUmo  nostro  Aquitan"  consiiiuiis  ad  quqsy  Sfc.  salut\  Vo* 
Uik^s  G^et  iZ»  uxor  ejusfoDore  prosequLgrqtiosey  ipsos  G.  et  R» 
ha^^s^s^etfamilias  suas  ac  juslas  possessioneSy.et  bona  sua  qme* 
esi^quf^  sui^cepimus  in  protectionem  et   defemionem,  nostram^ 
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vetnon  iu  salvam  gatdiam  nostram  specialem.  Et  ideo  vohis 
et  cuilibet  vestrum  injtwgimus  et  mandamus^  ,quod  ipsos  G.  et 
JR.  eorum  homines^  familias  suas,  ac  juslas  possessiones  et  bona 
sua  qu€BCunque  manuteneatis^  protegatisy  et  defendatis :  non  iri' 
ferentes  eis  seu  quantum  in  vobis  est  ab  aliis  inferri  permittentesj 
iryuriam^  molestiam^  damnum,  violenliam,  impedimentum  ali" 
quod  seu  graxamen.  Et  si  quid  eis  forisfact\  injuriatum  vel 
contra  eos  indebite  aitentatum  fueritj  id  eis  sine  dilalione  corrigtj 
et  ad  statum  debitum  reduci  faciatis,  prout  ad  vos  et  quemltbet 
vestrum  noveritis  pertinere:  penocellas  super  domibus  suis  in 
signum  prcesentis  saha:  gardice  nostrae  (prout  maris  erit)  ,/&- 
[  *9  b.  ]  cientes.  In  cujusj  S^c.  per  unum  annum  duratur\  T.  S^c.  ^By 
all  which  it  is  manifest,  that  the  protection  and  government 
of  the  King  is  general  over  all  his  dominions  and  kinffdom9,  as 
well  in  time  of  peace  by  justice,  as  in  time  of  war  by  tlie  sword, 
and  that  all  be.  at  his  command,  and  under  his  obedience. 
Now  seeing  power  and  protection  draweth  ligeance,  it  fol- 
loweth,  that  seeing  the  King^s  power,  command,  and  protec« 
tion  extendeth  out  of  England,  that  ligeance  cannot  be  local, 
or  confined  within  thebounds  thereof.  He  that  is  abjured  the 
C«wie7l39.      realm,  Qui  abjurat  regnum  amittit  regnum^  sed  non  regem^^ 

amittit  patriam^  sed  non  patrem  patrice:  for  notwithstanding 
the  abjuration,  he  bweth  the  King  his  ligeance,  and  he  re- 
maineth  within  the  King's  protection;  for  the  King  may  par- 
don and  restore  him  to  his  country  again.  So  seeing  that 
ligeance  is  a  quality  of  the  mind,  and  not  confined  within  any 
place  ;  it  foUoweth,  that  the  plea  that  doth  confine  the  ligeance 
of  the  plaintiff  to  the  kingdom  of  Scotland,  infra  ligeantiam 
regis  regni  sui  Scotine,  et  extra  ligeantiam  re^is  re^ni  sui 
AnglicB^  whereby  the  defendants  do  make  one  local  ligeance 
*  for  the  natural  subjects  of  England,  and  another  local  ligeance 

for  the  natural  subjects  of  Scotland,  is  utterly  insuflScient,  and 
against  the  nature  and  ouality  of  natural  ligeance,  as  often  it 
Cobledike*!  hath  been  said.  And  Coke,  Chief  Justice  of  the  Court  of 
casctoi^E.  1.  Common  Pleas,  cited  a  ruled  case  out  of  Hingham's.  reports, 
Hi^^/  tempore  E.  1.  which  in  his  argument  he  shewed  in  Court  writ- 
Eilesmere's  ten  in  parchment,  in  an  ancient  hand  of  that  time.  Constance 
l^ftnati  91,      de  N.  brought  a  writ  of  Ayel  against  Roger  de  Cobledike  and 

others,  named  in  the  writ,  and  counted  that  from  the  seisin  of 
Roger  her  grandfather  it  descended  to  Gilbert  his  son,  and 
from  Gilbert  to  Constance,  as  daughter  and  heir.  Sutton 
dity  Sf  r,  el  ne  doit  este  responde,  pur  ceo  que  el  est  Francois 
et  nient  de  la  ligeance  nt  a  lafoy  DenglitterrCy  et  demand  judge* 
ment  si  el  doit  action  aver :  that  is,  she  is  not  to  be  answered, 
for  that  she  is  a  French  woman,  and  not  of  the  ligeance,  nor 
of  the  faith  of  England,  and  demanded  judgment,  if  she  this 
action  ought  to  nave.  Hereford  (then  Chief  Justice*  of  the 
Court  of  Common  Pleas)  by  the  rule  of  the  Court  disalloweth 
the  plea,  for  that  it  was  too  short,  in  that  it  referred  ligeance 
and  faith  to  England,^  and  not  to  the  King :  And  thereupon 
Sutton  saith  as  foUoweth  :  Sir,  nous  voilomus  averre  que  el  ne 
est  my  de  la  ligeance  Denglitterre,  ne  a  lafoy  le  Roy  et  demand 
jugementj  et  si  vous  agardes  que  el  doit  este  respondcy  nous  Sir^ 
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ramus  assets  :  that  is,  Sir,  we  will  aver,  that  fihe  is  not  of  ihe  Note. 
ligeance  of  England,  nor  of  the  faith  of  the  King,  and  demand     r^  ^n.   -i 
judgment,  &c. ;  *which  latter  words  of  the  plea  (nor  of  the     L    ^^  ^-J 
faith  of  the  King)  referred  faith  to  the  King  indefinitely  and 
generally,  and  restrained  not  the  same  to  England,  and  there-- 
upon  the  plea  was  allowed  for  good,  according  to  the  rule  of 
the  Court :    for  the  book  saith,    that  afterward  the  plaintiflT 
desired  leave  to  depart  from  her  writ.     The  rule  of  that  ca^e 
of  Cobledike,  did  (as  Coke,  Chief  Justice,  said)  over-rule  this 
case  of  Calvin,  in  the  very  point  now  in  question  ;  for  thnt  the 
plea  in  this  case  doth  not  refer  faith  or  ligeance  to  the  King  in- 
definitely and  generally,  but  limiteth  and  restraineth  faith  and 
li|;eance  to  the  kingdom :  Extra  Ugeantiam  Regis  regni  sui 
AngfiaSj  out  of  the  ligeance  of  the  King  of  his  kingdom  of 
England  ;    which  afterwards  the  Lord   Chancellor  and   tlic 
Chief  Justice  of  the  King's  Bench,  having  copies  of  the  said 
ancient  report,  afiirmed  in   their  arguments.     So  as  this  point 
was  thus  concluded.  Quod  ligeantia  naturalis  nullis  claustris 
coercetUTy  nuUis  metis  refrienaturj  nullis  Jinibus  premitur. 

4  and  5.  By  that  which  hath  been  said,  it  appeareth,  that  to  whom  ntid 
thiH  ligeance   is  due  only  to  the   King;    so  as    therein  the  bow  ligeance  it 
question  is  not  now,  cuiy  sed  quomodo  debetur.     It  is  true,  that  **"*^' 
the  King  hath  two  capacities  in  him  :  one  a  natural  body,  being 
descended  of  the  blood  royal  of  the  realm  ;  and  this  body  is  of 
the  creation   of  Almighty   God,    and   is    subject  to    death, 
iafirmity,  and  such  like ;  the  other  is  a  ||  politic  body  or  capa-  'j'  {^"^'^15  b^^g' 
city,  so  called,  because  it  is  framed  by  the  policy  of  man  (and 
h)  21  £,  4.  39.  b.  is  called  a  mysticatl    body;)  and  in  this 
capacity  the  King  is  esteemed  to  be  immortal,  invisible,  not 
subject  to  death,  infirmity,  infancy,  (a)  nonage,  &c.  PI.  Com.  in  {a)  Postea  12. 
the  case  of  the  Lord  Barkley,  23S.  and  in  the  case  of  the  Duchy  *•  ^^  ^IJ-  ^^ 
213. 6  E.  3. 291.  and  26  Ass.  pi.  54.  Now,  seeing  the  King  hath  piowd!  213  a. 
hot  one  person,  and  several  capacities,  and  one  politic  capa-  221  a. 
city  for  the  realm  of  England,  and  another  for  the  realm  of  ^^*^-^^^^ 
Scotland,  it  is  necessary  to  be  considered,  to  which  capacity  f^^t  15.  Br. 
ligeance  is  due.    And  it  was  resolved,  that  it  was  due  to  the  Age  34. 
natural  person  of  the  King  (which  is  ever  accompanied  with 
the  politic  capacity,  and  the  politic  capacity  as  it  were  appro- 
priated to  the  natural  capacity),  and  it  is  not  due  to  the  politic 
capacity  only,  that  is,  to  his  crown  or  kingdom  distinct  from  hin 
natural  capacity,  and  that   for  divers  reasons.     First,  every 
subject  (as  it  hath  been  affirmed  by  those  that  argued  against 
the  plaintiff)  is  presumed  by  law  to  be  sworn  to  the  King, 
which  is  to  his  natural  person,  and  likewise  the  King  is  sworn 
to  his  sMbjects,  (as  it  appeareth  in  Bracton,  lib.  3.  JjeActioni* 
htis^  cap.  9.  fol.  107.)   which  oath  he  taketh  in    his  natural 
'person  :  for  the  politic  capacity  is  invisible  and  immortal  ;     [*'0"«i 
nay,  the  politic  body  hath  no  soul,  for  it  is  framed  by  the  po- 
licy of  man.    2.  In  all  indictments  of  treason,  when  any  do 
intend  or  compass  iTtor/em  et  deslructionem  domini  iJfg^w  (which 
must  needs  be  understood  of  his  natural  body,  for  his  politic 
body  is  immortal,  and  not  subject  to  death,)  the  indictment. 
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(a)  Antea  6.  concludeth,  cofitra  (a)  UgeantitB  sucb^ debitum  ;  ergo^  the  ligeance 
M^*  o7?'tw^*  *^  ^"®  ^°  ^^^  natural  body.  VideFii.  Justice  of  Peace  53.  and 
H^'pi  62.  Pi-  Com.  384.  in  the  Earl  of  Leicester's  case.  3.  It  is  true, 
Cawly  185.  that  the  King  in  genere  dieth  not ;  but,  no  question,  tn  individuo 
Co.  Lit.  129 1.    he  dieth :  as  for  example,  H.  8.  E.  6.  &c.  and  Queen  Eliz. 

died,  otherwise  you  should  have  many  Kings  at  once.     In  2 
(6)  This  case  is  and  3  Ph.  and  Mar.  Dyer  128.(6)  one  Constable  dispersed 

aU^gS^buru  ^*^^"  ^'"®  *"  ^^^  ^^^^^}^  '"  ^^^  "'>'»^  '"  ^^^^^  "^  was  written, 
in  the  Abridg-  that  King  E;  €.  was  alive,  and  in  France,  &c. ;  and  in  Cole- 
mentofDy.  fo.  man-street  in  London,  he  pointed  to  a  young  man,  and  said, 
Abrfd^.'  ^^^^  ^^  ^^^  '^'"S  Edward  the  Sixth.  And  this  being  spoken 
p.  1062. 1064.  de  individuo  (and  accompanied  with  other  circumstances)  was 
Spred'f  Cbroo.  resolved  to  be  high  treason;  for  the  which  Constable  was  at- 
SumMOo'!''^*  ^'  tainted  and  executed.  4.  A  (c)  body  politic  (being  invisible) 
(c)  lb  Co.  32  b.  cap  as  a  body  politic  neither  make  or  take  homage  :  Vide  33 
Co.  Lit.  66  b.  H.  8.  tit.  Fealty,  Brook  15.  5.  In  fde,  in  faith  or  ligeance 
4  Co.  11  a.        nothing  ought  to  be  feigned,  but  ought  to  be  ex  fide  nonjicia. 

6.  The  King  holdeth  the  kingdom  of  England  by  birth-right 
inherent,  by  descent  from  the  blood  royal,  whereupon  succes- 
sion doth  attend;  and  therefore  it  is  usually  said,  to  the  King, 
his  heirs,  and  successors,  wherein  heirs  is  first  named,  and  suc- 
cessors is  attendant  upon  heirs.  And  yet  in  our  ancient  books 
succession  and  successor  are  taken  for  hereditance  and  heirs. 
Bract,  lib.  2.  de  acquirendo  rerum  dominion  c.  29.  El  sciend* 
est  quod  hcereditas  est  successio  in  universumjus  quod  defunctus 
antecessor  habuit^  ex  causd  quacunque  acquisitionis  velsuccessionis^ 
et  alibi  affinitatis  jure  nulla  Successio  permittitur.  But  the  title 
is  by  descent  ;  by  Queen  Elizabeths  death  the  crown  and 
kingdom  of  England  descended  to  his  Majesty,  and  he  was 
fully  and  absolutely  thereby  King,  without  any  essential  cere- 
mony or  act  to  be  done  ex  post  facto :  for  coronation  is  but  a 
royal  ornament  and  s6lemnization  of  the  royal  descent,  but  no 
part  of  the  title.  In  the  first  year  of  his  Majesty's  reign,  be- 
(<0  3  Inst.  7.  fore  his  Majesty's  coronation,  Watson  (d)  and  Clerke,  Semi- 
nary Priests,  and  others,  were  of  opinion,  that  his  Majesty 
was  no  complete  and  absolute  King  before  his  coronation, 
but  that  coronation  did  add  a  confirmation  and  perfection  to 
the  descent;  and  therefore  (observe  their  damnable  and 
[*  11  a.]  damned  consequent)  that  they  by  *6tr^ngth  and  power  might 
before  his  coronation  take  him  and  his  royal  issue  into  their 
possession,  keep  him  prisoner  in  the  Tower,  remove  such 
counsellors  ana  great  officers  as  pleased  them,  and  constitute 
others  in  their  places,  &c.  And  that  these  and  other  (acts)  of 
like  nature  could  not  be  treason  against  his  Majesty,  before  he 
were  a  crowned  King.  But  it  was  clearly  resolved  by  all  the 
Judges  of  England,  that  presently  by  the  desqent  his  Majesty 
was  completely  and  absolutely  King,  without  any  essential  ce- 
(0  3  Inst  7.'     remony  or  act  to  be  done  ex  post  facto j  and  that  (c)  coronation 

was  but  a  royal  ornament,  and  outward  solemnization  of  the 
descent.  And  this  appeareth  evidently  by  infinite  precedents 
and  book  cases,  as  (taking  one  example  in  a  case  so  clear  for 
all)  King  Henry  VI.  was  not  crowned  until  (he  8th  year  of 


Ha.— lib.  Calvin'i  Case.  19 

his  reign,  and  yet  divers  men  before  his  coronation  were  at- 
tainted of  treason^  of  felony,  &c.  and  he  was  as  absolute  and 
complete  a  King,  both  for  matters  of  judicature,  as  for  grants, 
&c.  before  his  coronation,  as  he  was  after,  as  it  appeareth  in 
the  Reports  of  1,  9,  S,  4,  5,  6,  and  7  years  of  the  same  Kin^. 
And  the  like  might  be  produced  for  many  other  Kings  of  this 
realm,  which  for  brevity  in  a  case  so  clear  I  omit.     But  \i^hich 
it  manifestly  appeareth,  that  by  the  laws  of  England  there  can 
be  no  t  inier  resnum  within  the  same.     If  the  King  be  seised  tQ  if  nctso 
of  land  by  a  defeasible  title,  and  dieth  seised,  this  descent  shall  ^^^^,  ^"^' 
toll  the  entry  of  him  that  right  hath,  as  it  appeareth  by  9  (a)  ^^  k.^wIT 
E.  4. 51.     But  if  the  next  King  had  it  by  succession,  that  saccession? 
should  take  away  no  entry,  as  it  appeareth  by  Littleton,  fol.  f^^^Q^gv^ 
97.    If  a  disseisor  of  an  infant  convey  the  land  to  the  King 
who  dieth  seised,  this  descent  taketh  away  the  entry  of  the  in- 
fant, as  it  is  said  in  34  H.  6.  fol.  34.  (b)  45.  lib.  Ass.   pi.  6.  (b)  lOCo.  96b. 
Plow.  Com.  234.  where  the  case  was ;  K.  H.  3.  gave  a  manor  27o^^'n\ 
to  his  brother  the  Earl  of  Cornwall  in  tail  (at  what  time  234  a.' 553  b. 
the  same  was  a  fee-simple  conditional)  K.  H.  3.  died,  the  Earl  Fitz.  Gammty 
before  the  statute  of  Donis  conditionar  (having  no  issue)  by  ^^-  ^^'  Awets 
deed  exchanged  the  manor  with  warranty  for  other  lands  in  3LBr?TaH34. 
fee,  and  died  without  issue,  and  the '  warranty  (ind  assets  de-  Br.  Pnerog.52. 
scended  upon  his  nephew  King  Edward  I.;  and  it  was  adjudged,  f'^R^*^'^^*''i?"'^ 
that  this  warranty  and  assets,  which  descended  upon  the  na-  Giin^uty52? 
f  iirnl  person  of  the  King,  barred  him  of  the  possibility  of  re«  9  Co.  132  b. 
verter.     In  the  reign  of  Ed.  !S.  the  Spencers,  the  father  and  IH.  P.C.67. 
the  son,  to  cover  the  treason  hatched  in  their  hearts,  invented 
this  damnable  and  damned  opinion,  that  homage  and  oath  of 
ligeance  was  more  by  reason  of  the  King^s  crown  (that  is,  of 
hfs  politic  capacity)  than  by  reason  of  the  person  of  the  *King,     r  «  H  b.J 
upon  which  opinion  they  inferred  execrable  and  detestable 
consequences  :    I.  If  the  Kin^  do  not  demean  himself  by  rea- 
son in  the  right  of  his  crown,  his  lieges  be  bound  by  oath  to  re- 
move the  King.  2.  SeeingthattheKingcouldnotbereformedby 
Buit  of  law  that  onght  to  be  done  l)y  the  sword.     3.  That  his  Pryn's  Sore- 
lieges  be  bound  to  govern  in  aid  of  him,  and  in  default  of  him.  !f^??  Power  of 
All  which  were  condemned  by  two  Parliaments,  one  in  the  reign  pan  pT.^43.  ' 
of  Ed.  2.  called  Exilium  Hugonis  le  Spencer,  and  the  other  Cro.  Arg^.  64. 
in  Ann  I.  Ed.  3.  c.  I.   Bracton,  lib  3.  de  acquirendo  rerum  do-- 
miniOf  c.  84.  f.  55,  saith  thus,  Est  enim  corona  Regis  facer e 
jusHHam  et  judic\  et  tenere  pacem,  et  sine  quibus  corona  con- 
sistere  nan  potest  nee  tenere  ;  hujusmodi  autemjura  sivejuris" 
iHctioTies  adpersonas  vel  tenementa  transferri  non  poterunty  nee 
a  privatd  persond  possideri,  nee  usus  nee  executio  juris,  nisi  hoc 
datum  fuit  ei  desuper,  sicut  jurisdictio  delegata  delegari  non  po- 
ierit  quin  ordinaria  remaneat  cum  ipso  Rege,  Et  lib.  3.  De  Ac- 
fiambuSf  cap.  9.  fol  IO7.     Separare  autem  debet  Rex,  cum  sit 
Deivicariits  in  terrd,jus  ab  injuria,  cequam  ab  iniquo,  ut  omnrs 
sibi  subjecti  honeste  vivant,    et  quod  nullus  alium  Itcddt,  et 
quod  unicuique  quod  suum  fuerit  recta  contributione  reddatur. 
In  respect  whereof  one  saith,  that  corona  tst  quasi  cor  omans, 
ciijus-omamenta  sunt  misericordia  et  justicia.     And  therefore 
a  King's  crown  is  an  hieroglyphic  of  the  laws,  where  justice, 
&c.  18  administered;    for  so  saith  P.   Val.  1.   41.    p.  400. 

c2 


so  Calvin'i  Case.  Part  VII.— II  b.— 12  i- 

CcTonam  dicimus  legis  Judicium  esse,  propterea  quod  certis  est 

tnnculis  complicata,  quibus  vita  nostra  veluti  religata  coercetur. 

Therefore  if  you  take  that  which   is  signified  by  the  crown, 

that  is,  to  do  justice  and  judgment,  to  maintain  the  peace  of 

the  land,  &c.  to  separate  right  from  wrong,  and  the  good  from 

the  ill :  that  is  to  be  understood  of  that  capacity  of  the  King, 

that  in  rei  veritate  hath  capacity,  and  is  adorned  and  endued 

with  endowments  as  well  of  the  soul  as  of  the  body,    and 

thereby  able  to  do  justice  and  judgment  according  to  right 

and  equity,  and  to  maintain  the  peace,   &c.  and   to  find  out 

and  discern  the  truth,   and  not  of  the  invisible  and  immortal 

capacity  that  hath  no  such  endowments  ;  for  of  itself  it  hath 

neither  soul  nor  body.     And  where  divers  books  and  acts  of 

Parliament  speak  of  the  ligeance  of  England,   as  31  E.  3.  tit. 

Cosinage  5.  42  Ed.  3.  2.     13  E-  3.  tit.  Brief  677.    25  Ed.  3. 

Stat,  de  natis  ultra  mare.  All  these  and  other  speaking  briefly 

(a)  3  Keb.20.    ^^  ^  vulgar  iQanner(for(a)  loquendum  utvulgus)  and  not  plead- 

Oart.  120.  2      ing  (for  sentiendum  ut  docti)  are  to  be  understood  of  the 

Roll.  H^P*'^^-  ligeance  due  by  the  people  of  England  to  the  King ;  for  no  man 

0^46  b  w^ll  affirm,  that  England  itself,  taking  it  for  the  continent 

f  *  12  a.]    thereof,  doth  owe  any  *ligeance  or  faith,  or  that  any  faith  or 

ligeance  should  be  due  to  it :  but  it  manifestly  appeareth, 

that  the  ligeance  or  faith  of  the  subject  is  proprium  quarto 

modo  to  the  King,  omni  soli  et  semper.     And  oftentimes  in  the 

reports  of  our  book  cases,  and  in  acts  of  parliament  also,  the 

1 1.«.  of  the     crown  or  kingdom  is  taken  for  the  King  himself,  as  in  t  Fitzh. 

politic  capaci-    Natur.   Brev.  fol.  5.     Tenure  incajnte  is  a  tenure  of  the 

^y*  crown,  and  is  a  seignory  in  gross,  that  is  of  the  person  (c)  of 

the  King  :  and  so  is  30  H.8.  Dyer  fol.  44,  45.  a  tenure  in  chief, 
as  of  the  crown,  is  merely  the  tenure  of  the  person  of  the  King 
and  therewith  agreeth  28  H.  8.  tit.  Tenure  65.  Br.  The  statute 
of  4  H.  5.  cap.  ultimo  gave  Priors  aliens,  which  were  con- 
ventual to  the  King  and  his  heirs,  by  which  gift  saith  34  H. 
6.34.  the  same  were  annexed  to  the  crown.  And  in  the 
said  act  of  25  Ed.  3.  whereas  it  is  said  in  the  begfinning, 
within  the  ligeance  of  England,  it  is  twice  afterwards  said  in 
the  said  act  within  the  ligeance  of  the  King,  and  yet  all  one  li- 
geance due  to  the  King.  So  in  42  Ed.  3.  fol.  2.  where  it  is 
first  said,  the  ligeance  of  England,  it  is  afterwards  in  the  same 
case  called  the  ligeance  of  the  King ;  wherein  though  they 
used  several  manner  and  phrases  of  speech,  yet  they  intended 
one  and  the  same  ligeance.  So  in  our  usual  commission  of  as- 
sise, of  gaol  delivery,  of  oyer  and  terminer,  of  the  peace,  &c. 
power  is  given  to  execute  justice,  secundum  legem  et  cousuetU" 
dinem  regni  nostri  Anglice;  and  yet  Littleton,  lib.  2.  in  his 
chapter  of  Villenage,  fol.  43.  in  disabling  of  a  man  that  is  at- 
tainted in  a  praemunire  saith,  that  the  same  is  the  King's  law ; 
and  so  doth  the  Register  in  the  writ  of  Ad  jura  regia  style  the 
same. 
Thiiflwioiif  The  reasons  and  causes  wherefore  by  the  policy  of  the  law 

K\Mg^udg'    the  King  is  a  body  politic,   are  three,  viz.  I.  causa  majestatisj 

infttt  of  law  hath  a4>olitic  capacity.  1  H.  7.  5. 

(c^yid.  Harfl^ve*t  note  1.  Co.  Lit  77  a. 
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S.  causa  necessilaiisj  and  3.  causa  uiilitatis,     Firat,  causa  ma* 
Jcsiatis,  the  King  cannot  give  or  take  but  by  matter  of  record 
for  the  dignity  of  his  person.     Secondly,  causa  necessitatis^  as 
to  avoid  the  (a)  attainder  of  him  that  hath  right  to  the  crown,  {a)  Co.  Lit.  \n 
as  it  appeareth  in  1  H.  7.  4.  lest  in  the  interim  there  should  be  J'^^g^g"*  ^' 
an  (6)  interregnum^  which  the  law  will  not  Huffer.     Also  by  fuzI  Pari.  2 
force  of  this  politic  capacity,  though  the  (c)  King  be  within  Br.  Parl.37. 
age,  yet  may  he  make  leases  and  other  grants,  (d)  and  the  238^?*'*^^*^ 
rame  shall  bind  him  ;  otherwise  his  revenue  should  decay,  and  (b)  I'w.  &  M. 
the  Kinff  should  not  be  able  to  reward  service,  &c.     Lastly,  cap.  4.  Rect.  lo. 
causa  utilitatisj  as  when  lands  and  possessions  descend  from  (^)sco27^tL 
bis  collateral  ancestors,  being  subjects,  as  from  the  Earl  *of   r  «  ||^  |,^  i 
March,  &c.  to  the  King,  now  is  the  King  seised  of  the  same  i  Roll.  728.* 
in  jure  coronas^  in  his  politic  capacity;  for  which  cause  the  Piowd.  213  a. 
same  shall  go  with  the  crown  ;  and  therefore,  albeit  Queen  ^26^1^^^' 
Elizabeth  was  of  the  half  blood  to  Queen  Mary,  yet  she  in  her  FitcEnfant  is. 
body  politic  enjoyed  all  those  fee-simple  lands,  as  by  the  law  Br.  Agro  u.   5 
she  ought,  and  no  collateral  cousin  of  the  whole  blood  to  co^LU^'isb. 
Queen  Mary  ought  to  have  the  same.  And  these  are  the  causes  See  Treby'a 
wherefore  by  the  policy  of  the  law  the  King  is  made  a  body  Argnmeot  in 
politic :  so  as  for  these  special  purposes  the  law  makes  •  him  a  ^j^"°  ^*'" 
tM>dy  politic,  immortal  and  invisible,  whereunto  our  liegance 
cannot  appertain.     But  to  conclude  this  point,  our  liegance 
is  to  our  natural  liege  Sovereign,  descended  of  the  blood  royal 
of  the  Kings  of  this  realm.    And  thus  much  of  this  general 
part  De  Useantid. 

Now  foTloweth  the  second  part,  delfgibus^  wherein  these  S^^^^ 
parts  were  considered  :    first,  that  the  ligeance  or  faith  of  the  nel^*J^  ^' 
subject  is  due  unto  the  King  by  the  law  of  nature:   secondly, 
that  the  law  of  nature  is  part  of  the  law  of  England  :  thirdly, 
that  the  law  of  nature  was  before  any  judicial  or  municipal 
law:  fourthly,  that  the  law  of  nature  is  immutable. 

The  law  of  nature  is  that  which  God  at  the  time  of  creation  '^^  ^^^  ^^ 
of  the  nature  of  man  infused  into  his  heart,  for  his  preserve-  wlng^lMaz.  u 
lion  and  direction  ;  and  this  is  lex  oRtema^  the  moral  law,  called  Co.  Lit.  lib.' 
also  the  law  of  nature.    And  by'this  law,  written  with  the  p<wt.  Ub. 
finger  of  God  in  the  heart  of  man,  were  the  people  of  God  a 
long  time  governed,  before  the  law  was  written  by  Moses,  who 
was  the  firttt  reporter  or  writer  of  law  in  the  world.    The 
Apostle  in  the  Second  Chapter  to  the  Romans  saith,Ctim  enim 
genies  ^ua:  legem  non  habent  naturaliter  ea  quce  legissuntfaciunt. 
And  this  is  within  the  command  of  that  moral  law^  honora  pa^ 
trem^  which  doubtless  doth  extend  to  him  that  is  pater  pa^- 
trice.    And  that  Apostle  saith,  Omnis  anima  potestatibus  subli' 
mioribus  subdita  sit.    And  these  be  the  words  of  the  Great 
Divine,  Hoc  Deus  in  Sacris  Scripturis  jubet^  hoc  lex  naturm 
diciarij  ut  quilibet  subditus  obediat  superio^    And  Aristotle, 
Nature's  Secretary,  lib.  5.  ^thic.   saith,  that  jus    naturale 
esty  quod  apud  omnes  homines  eandem  habet  potentiam.    And  jnstlnlan's 
herewith  doth  agree  Bracton,  lib.    1.  cap.  5.  and  Fortes*  intt-Ub.  i.cap. 

cue,  cap.  8.  19.  13.  and  16.  Doctor  and  Student,  cap.  9.  and  ^ 

'  ■ 

(o)  Vid.  it  to  the  King's  grants  the  notes    et  $eq. 
to  Uie  CMe  of  Att&n  ffo^s.  Vol.  I.  p.  100. 
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f^Qf^^  4.    And  the  reason  hereof  is,  for  that  God  and  nature  is  one 

r  *  13  a  1    *^^  ^"'  ^^^  therefore  the  law  of  God  and  nature  is  one  to  all. 

'-  '  •'    By  this  law  of  nature  is  the  faith,  ligeance,  and  obedience  of 

the  s^ubject  due  to  his  Sovereign  or  superior.  And  Aristotle 
1.  Poliiicorum  proveth,  that  to  command  and  to  obey  is  of  na- 
ture, and  that  magistracy  is  of  nature  :  for  whatsoever  is  ne- 
cessary and  profitable  for  the  preservationof  the  society  of  roan 
is  due  by  the  law  of  nature  :  but  magistracy  and  government 
are  necessary  and  profitable  for  the  preservation  of  the  society 
of  man;  therefore  magistracy  and  government  are  of  nature. 
And  herewith  accordeth  TuUy,  lib.  3.  De  legibus^  sine  imperio 
nee  domus  ulloy  nee  civitaSf  nee  gens,  nee  hominum  universum 

Postea25  genus  stare^  nee  ipse  denique  mundus  potest.  This  law  of  na- 
ture, which  indeed  is  the  eternal  law  of  the  Creator,  infused 
into  the  heart  of  the  creature  at  the  time  of  hie  creation,  was  two 
thousand  years  before  any  laws  written,  and  before  any  judi- 
cial or  municipal  laws.  And  certain  it  is,  that  before  judi- 
cial or  municipal  laws  were  made,  Kings  did  decide  causes  ac- 
cording to  natural  equity,  and  were  not  tied  to  any  rule  or  for- 
mality of  law,  but  did  dare  jura.  And  this  appeareth  by  For- 
tescue,  cap.  12  and  \3.  and  .by  Virgil  that  philosophical  poet, 
7th  MnexA. 

Hoe  Priami  gestamen  erat,  eumjura  voeatis 
More  daret  populis. 

And  5th  ^neid. 

Gaudei  regno  Trojanus  Aeestes^ 

Indicitque  forum  et  partibus  dat  jura  voeatis. 
And  Pomponius, /tA.  2.  cap.  Deorigine  juris ja&rmethy  that 
in  Tarquinius  Superbus's  time  there  was  no  civil  law  written, 
and  that  Papirius  reduced  certain  observations  into  writing, 
which  was  called  Jus  Civile  Papirianum.  Now  the  reason 
wherefore  laws  were  made  and  published,  appeareth  in  For- 
tescue,  cap.  13.  and  in  Tully,  lib.  2.  Officiorum :  at  eum  jus 
cequqbile  ab  uno  viro  homines  non  eonsequerentur^  inventi  sunt 
leges.  Now  it  appeareth  by  demonstrative  reason,  that  li- 
geance,  faith,  and  obedience  of  the  subject  to  the  Sovereii2:n, 
was  before  any  municipal  or  judicial  laws.  1.  For  that 
government  and  subjection  were  long  before  any  municipal 
or  judicial  laws.  2.  For  that  it  had  been  in  vain  to  have 
prescribed  laws  to  any  but  to  such  as  owed  obedience, 
faith,    and    ligeance  before,    ii>  respect  whereof  they  were 

[  *  13b.]  bound  to  obey  and  observe  them  :  Frustra  enim  ^ferunlur 
leges  nisi  subditis  et  obedicntibus*  Seeing  then  that  faith,  obe- 
dience, and  ligeance,  are  due  by  the  law  of  nature,  it  follow- 
etb,  that  the  same  cannot  be  changed  or  taken  away ;  for  albeit 
judicial  or  municipal  laws  have  inflicted  and  imposed  in  several 
places,  or  at  several  times,  divers  and  several  punishments  and 
penalties,  for  breach  or  not  observance  of  the  law  of  nature, 
(for  that  law  onl^  consisted  in  commanding  or  prohibiting, 
without  any.  certain  punishment  or  penalty),  yet  the  very  law 

(a)  1  Black.  41.  of  nature  itself  never  wa9  nor  could  be  (a)  altered  or  changed. 

Dr  and  Stud.     "^"^  therefore  it  is  certainly  true,  that  (6)  jura  naturalia  sunt 

4. a. ante  12 *b.  immutabiUa.    And  herewith  agreeth  Bracton,  lib.  Leap.  5. 

(b)  Cart.  130. 
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and  Doctor  and  Student,  cap.  5  and  6.    And  this  appearetfa 
plainly  and  plentifully  in  our  books. 

If  a  man  hath  a  ward  (b)  by  reason  of  a  sei^iory,  and  is 
outlawed,  he  folrfeiteth  the  wardship  to  the  King:  but  if  a 
man  hath  the  wardship  of  his  own  son  or  daughter,  which  is 
his  heir  apparent,  and  is  outlawed,  he  doth  not  (a)  forfeit  this  (a)  3  Co.  39  a. 
wardship;  for  nature  hath  annexed  it  to  the  person  of  the  l,^^:}^^' , 
felher,  as  it  appeareth  in  33  H.  6.  65.  b.     Et  bonus  Rex  nihil  ^^'  Q^^Ji. 
a  bono  poire  differty  et  patria  dicilur  a  paire^  quia  habet  commu"  Br.  Forfeit,  70. 
nem  pairem^  qui  est  pater  patriae.     In  the  same  manner,  maris  Z^^^\  ?^f  •* 
etfcsmince  conjunctio  est  dejure  naiuriBj  as  Bracton,  in  the  same  ^^  2  in't, 
book  and  chapter,  and  St.  Germin   in  his  book  of  the  Doctor  234. 
dnd  Student,  cap.  5.,  do  hold.    Now,  if  he  that  is  attainted 
of  treason  or  felony,  be  slain  by  one  that  hath  no  authority, 
or  executed  by  him  that  hath  authority,  but  pursueth  not  his 
warrant,  in  this  case  his  eldest  son  can  have  no  appeal,  (b)  for 
he  must  bring  his  appeal  as  heir,  which  being  ex  provisione 
hominisj  he  loseth  it  by  the  attainder  of  his  father ;  but  his  (b)  Q- 
wife  (if  any  he  have)  shall  have  an  appeal,  because  she  is  to  ^^  ^.^35  HjeJ' 
have  her  appeal  as  wife,  which  she  remaineth  notwithstanding  58  a.  Br.  Ap-' 
the  attainder,  because  maris  et  foemimB  conjunctio  is  dejure  peal  5. 131. 
natur<B^  and  therefore  (it  being  to  be  intended  of  true  and  right  2  loit  aTis!** 
matrimony)  is  indissoluble;  and  this  is  proved  by  the  book  in 
33  H.  6.  67.     So  if  there  be  mother  and  daughter,  and  the 
daughter  is  attainted  of  felony,  now  cannot  she  be  heir  to  her 
mother  for  the  cause  aforesaid ;  yet  after  her  attainder,  if  she 
kill  her  mother,  this  is  parricide  and  petit  treason ;  for  yet  she 
remaineth  her  daughter,  for  that  is  of  natare,  and  herewith 
agreeth  21  E.  3.  17.  b.     If  a  man  be  attainted  of  felony  or 
treason,  he  hath  lost  the  King's  legal  protection,  for  he  is 
thereby  utterly  disabled  to  sue  any  action  real  or  personal 
(which  is  a  greater  disability  than  an  alien  in  league  hath)  and 
yet  such  a  person  so  attainted  hath  liot  lost  that  *protec-    r«  14  ^^  1 
tion  which  by  the  law  of  nature  is  given  to  the  King,  for  that 
is  indeUbilis  et  immutabiHs^  and  therefore  the  King  may  pro« 
feet  and  pardon  him,  and  if  any  man  kill  him  without  warrant, 
he  shall  be  punished  by  the  law  as  a  manslayer,  and  thereunto 
accordeth  4  Ed.  4.  and  35  H.  6.  67.  2  Ass.  pi.  3.  By  the  statute 
of  25  Ed.  S.  cap.  22.  a  man  attainted  in  a  Pnemunircj  is  by  Cawiy  47. 
express  words  out  of  the  Kind's  protection  generally  ;  and  yet      °*^' 
this  extendeth  only  to  legal  protection,  as  it  appeareth  by 
Littleton,  fol.  43.  for  the  Parliament  could  not  take  away  that 
protection  which  the  law  of  nature  giveth  unto  him ;  and  there*  fi* 
fore  notwithstanding  that  statute,  the  King  may  protect  and 
pardon  him*     And  though  by  that   statute   it  was  farther 
enacted,  that  it  should  be  done  with  him  as  with  an  enemy,  Ck>.  Lit.  130  a. 
by  which  words  any  man  might  have  slain  such  a.person  (as  it 
isholdenin  24  H.  8/ tit.  Coron.  Br.  197.)  until  the  statute  ^-^-p-^t 

*  Co.  Lit  130  a. 

2  Bulst.  299.  Cawly  46,  i7. 


(v)  Wardships,  by  reason  of  knights  ser-        (f)  Appeals  of  treason,  felbny,  and  other 
vice  abolished,  sUt.  12  Car.  2,  cap.  24.  offences  abolished,  slat  59  Geo.  3.  cap.  46. 
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made  anno  5  Eliz.  cap.  1.  yet  the  King^  might  protect  and 
pardon  him.     A  man  outlawed  is  out  of  the  benefit  of  the  mu- 
nicipal law  ;  for  sosaifh  Fitz.  N.  B.  161.  a.  utlagatusest  quasi 
Co.  Lit.  128  b.    extra  legem  posilus :  and  Bract.  1.3.  tract.  2.  c.  11.  saitb,  that 

caput  geret  lupinum;  and  yet  is  be  not  out  eitber  of  bis  natu- 
ral ligeance,  or  of  (he  Kind's  natural  protection;  for  neither 
of  them  is  tied  to  municipal  laws,  but  is  due  by  tbe  law  of  na- 
ture, whicb  (as  bath  been  said)  was  long  before  any  judicial 
or  municipal  laws.  And  therefore  if  a  man  were  outlawed  for 
felony,  yet  was  be  within  the  King's  natural  protection,  for 
no  man  but  tbe  Sheriff  could  execute  him,  as  it  is  adjudged  in 
Br.  Corone  67.  2  lib*  Ass.  pi.  3.     Every  subject   is  by  his  natural  ligeance 

bound  to  obey  and  serve  his  Sovereign,  &c.     It  is  enacted  by 
23  H.  6.  c.  s.     the  Parliament  of  23  H.  6.  that  no  man  should  serve  the  King 

as  Sheriff  of  any  county,  above  one  year,  and  that  notwith- 
standing any  clause  of  ;70ii  ofrj/^n/e  to  the  contrary,  that  is  to 
say,  notwithstanding  that  the  King  should  expressly  dispense 
Plowd.502b.     with  the  said  statute:  howbeit  it  is  agreed  m  2  H.  7.  that 
BrPatcnu       against  the  express  purview  of  that  act,  the  King  may,  by  a 
109.  special  Non  o65/a;i/e'dispense  with  that  act,  for  that  the  act 

22  Co.  18.         could  not  bar  the  King  of  tbe  service  of  his  subject,  which  the 

law  of  nature  did  give  unto  him.     By  these  and  many  other 
cases  that  might  be  cited  out  of  our  books,  it  appeareth,  how 
plentiful  the  authorities  of  our  laws  be  in  this  matter.  Where- 
fore to  conclude  this  point  (and  to  exclude  all  that  hath  been 
or  could  be  objected  against  it)  if  the  obedience  and  ligeance 
of  the  subject  to  his  Sovereign  be  due  by  the  law  of  nature,  if 
*   that  law  be  parcel  of  the  laws  as  well  of  England,  as   of  all 
fi.  e.  ofScot-  other  nations,  and  is  immutable,  and  \}\?X  Po,stnati^:  and   we 
^°^'  ^A.\    1    ^^  England  are  united  by  birtb-right,  ♦in  obedience  and   li- 
j_  *  14  b.  J    oreance  (which  is  the  true  cause  of  natural  subjection)  by  the 
law  of  nature;  it  followeth  that  Calvin  tbe  plaintiff  being  born 
under  one  ligeance  to  one  King,  cannot  be  an  alien  born  ; 
and  there  is  great  reason,  that  the  law  of  nature  should  direct 
this  case,  wherein   five  natural  operations  are  remarkable : 
first  the  King  hath  the  crown  of  England  by  birth-right;  being 
naturally  procreated  of  the  blood  royal  of  this  realm  :  secondly, 
Calvin  the  plaintiff  naturalized  by  procreation  and  birth-right, 
since  the  descent  of  the  crown  of  England:  thirdly,  ligeance 
and  obedience  of  the  subject  to  the  Sovereign,  due  by  the  law 
of  nature:  fourthly,  protection  and  government  due  by  the 
law  of  nature  :  fifthly,  this  case,  in  the  opinion  of  divers,  was 
more  doubtful  in  the  beginning,  but  the  further  it  proceeded, 
the  clearer  and  stronger  it  grew ;  and  therefore  the  doubt  grew 
from  some  violent  passion,  and  not  from  any  reason  grounded 
upon  the  law  of  nature,  quia  quanta  magis  violentus  niotus  (qui 
Jit  contra  naturam)  appropinquat  ad  suum  ^nem,  tanto  debi- 
Hares    et  tardiores     sunt  ejus  motus ;  sed  nflturalis  motus^ 
quanta  magis  appropinquat  ad  suum  finem^  tanto  fortiores 
et  velociores  sunt  ejus  motus.     Hereby  it  appeareth  how  weak 
(a)  Ellc«mcre*i  the  objection  grounded  upon  the  rule  of  (a)  quanta  duo  jura 
4  Co° Vis  *a^^'   c^^c^^'^nt  in  und  persond,  Sfc.  is ;  for  that  rule  holdeth  not 

Ctwly  209.    AmUa  2  bw    Moor  793,  8;^, 
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io  personal  things,  that  is,  when  two  persons  are  necessarily 
and  inevitably  required  by  law,  as  in  the  case  of  an  alien  born 
there  is;  and  therefore  no  man  will  say,  that  now  the  King 
of  England  can  make  war  or  league  with  the  King  of  Scotlano, 
et  sic  de  ccdUris  ;  and  so  in  case  of  an  alien  born,  you  must  of 
necessity  have  two  several  ligeances  to  two  several  persons. 
And  to  conclude  this  point  concerning  laws,  non  adseroaiut 
diversUas  regnor*  sed  regnant\  non  patriarum^  sed  patrum  pa* 
trior* J  non  coronarum^  sed  coronatorum^  non  legum  municipal 
Hum,  sed  regum  majesUUum.  And  therefore  thus  were  directly 
and  clearly  answered,  as  well  the  objections  drawn  from  these- 
veralty  of  the  kingdoms,  seeing  there  is  but  one  head  of  both, 
and  the  Poslnali  and  us  joined  in  ligeance  to  that  one  head, 
which  is  copula  et  tanquam  oculus  of  this  case ;  as  also  the 
distinction  of  the  laws,  seeing  that  ligeance  of  the  subjects  of 
both  kingdoms,  is  due  to  their  Sovereign  by  one  law,  and  that 
18  the  law  of  nature. 

For  the  third,  it  is  first  to  be  understood,  that  as  the  law  The  3d  general 
bath  wrought  four  unions,  so  the  law  doth  still  make  four  se-  •^'Vl^u^" . 
parations:  The  first  union  is  of  both  kingdoms  under  one  natu-  ^^g.       '"^^ 
ral  liege  Sovereign  King,  and  so  acknowledged  by  the  act  of 
*Parliament  of  recognition.    The  2d  is  an  union  of  ligeance     [  *15  a.  ] 
and  obedience  of  the  subjects  of  both  kingdoms,  due  by  the 
law  of  nature  to  their  Sovereign  :  and  this  union  doth  suffice 
to  rule  and  overrule  the  case  in  question ;  and  this  in  substance 
is  but  aoiniting  of  the  hearts  of  the  subjects  of  both  kingdoms 
one  to  another,  under  one  head   and   Sovereign.     The  3d 
union  is  an  union  of  protection  of  both  kingdoms,  equally  be- 
longing to  the  subjects  of  either  of  them :  and  therefore  the 
two  first  arguments  or  objections  drawn  from  two  supposed  se- 
Teral  ligeances  were  fallacious,  for  they  did  disjungere  conjun^ 

fenda.     Tlue  4th  union  and  conjunction  is  of  the  three  lions  of 
!ngland,  and  that  one  of  Scotland,  united  and  quartered  in 
one  escutcheon. 

Concerning  the  separations  jet  remaining: — 1.  England  and 
Scotland  remain  several  and  distinct  kingdoms.    2.  They  are 
governed  by  several  judicial   or  municipal  laws.    3.  They 
have  several  distinct  and  separate  parliaments.    4.  Each  king« 
dom  hath  several  nobilities :  for  albeit  a  postnatus  in  Scotland, 
or  any  of  his  posterity,  be  the  heir  of  a  nobleman  of  Scotland, 
and  by  his  birth  is  legitimated  in  England,  yet  he  is  none  of 
the  {a)  peers  or  nobility  of  England ;  for  his  natural  ligeance  (a)  Dyer  360. 
and  obedience,  due  by  the  law  of  nature,  maketh  him  a  sub-  pl.6. 9Co.  117. 
ject  and  no  alien  within  England :   but  that  subjection  maketh  **  ^'^  ^^^ 
him  not  noble  within  England ;  for  that  nobility  had  his  ori- 
ginal by  the  King's  creation,  and  not  of  nature.    And  this  is 
manifested  by  express  authorities,  grounded  upon  excellent 
reasons  in  our  books.    If  a  baron,  viscount,  earl,  marquis, 
or  duke  of  England,  bring  any  action,  real  or  personal,  and 
the  defendant  pleadeth  in  abatement  of  the  writ  that  he  is  no 
baron,  viscount,  earl,  &c.  apd  thereupon  the  demandant  or 
plaintiff  taketh  issue;  this  issue  shall  not  be  tried  by  jury, 


-r 
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(a)Co.Lit.i6.b.  but  by  the  (a)  record  (g)  of  parliament,  whether  he  or  his 
9Coii^i^  ancestor,  whose  heir  he  is,  were  called  to  serve  there  as  a 
i2Co  70  94  95  peer,  and  one  of  the  nobility  of  the  realm.  And  so  are  our 
2  Inst.  50.  '  '  books  adjudged  in  22  Ass.  24.  48  Edw.  3.  SO.  35  H.  6.  40. 
Mowjs;^'       20  Eliz.  Dyer  360.     Vide  in  the  Sixth  Part  of  my  Reports, 

in  the  Countess  of  Rutland's  case.    So  as  the  man,  that  is 
not  de  jure  a  peer,  or  one  of  the  nobility,  to  serve  in  the 
Upper  House  of  the  Parliament  of  England,  is  not  in  the  le- 
gal proceedings  of  law  accounted    noble  within    England. 
And  therefore  if  a  countee  of  France  or  Spain,  or  any  other 
foreign  kingdom,  should  come  into  England,  he  stiould  not 
Itere  sue,  or  be  sued  by  the  name  of  countee,  &c.  for  that 
[*  15  b.  ]    be  is  none  of  the  nobles  that  are  members  of  the  *  Upper 
House  of  the  Parliament  of  England ;   and  herewith  agree 
(6)9Co.]i7.b.  the  booWases  of  (b)  20  Ed.  4.  6.  a.  b.  and  11  Ed.  3.  Tit. 
d'^''n^9'^      Bre.  473.  like  law  it  is,  and  for  the  same  reason,  of  an  earl 
^^^  ^    '        or  baron  of  Ireland,  he  is  not  any  peer,  or  of  the  nobility  of 
(c)  9Co.U7.b.  this  realm  :  and  herewith  agreeth  the  book  in  8.  R.  2  Tit.  (c) 
Fitz.Proc.234.  Pfgces.  pL  ulUm.;  where  in  an  action  of  debt,  process  of  out- 
lawry was  awarded  against  the  earl  of  Ormond  in  Ireland ; 
which  ought  not  to  nave  been,  if  he  had  been  noble  here. 
(rf)D^.360.pi.6.  Fii/c  Dyer  ((/)  20  Eliz.  360. 

Acc^Frcem!^  ®**^  V^^  there  is  a  diversity  in  our  books  worthy  of  observa- 
249.  tion ;  for  the  highest  and  lowest  dignities  are  universal :  for  if 

a  King  of  a  foreign  nation  come  into  England,  by  the  leave  of 
the  King  of  this  realm  (as  it  ought  to  be)  in  this  case  he  shall 
sue  and  t)e  sued  by  the  name  of  a  King;  and  herewith  agreeth 

Poitea  16.  a.'      which  was  the  wife  of  R.  de  O.  brought  a  writ  of  dower 

against  John  Earl  of  Richmond,  and  the  writ  was  Prascip. 
Johann^  Comiii  Richmondice  custodi  terr^  ei  hceredis  of  William 
the  son  of  R.  de  O.  the  tenant  pleaded  that  he  is  Duke  of 
Britain,  not  named  duke,  jntigment  of  the  writ  ?  But  it  is 
ruled  that  the  writ  was  good ;  for  that  the  dukedom  of  Bri- 
tain was  not  within  the  realm  of  England.     But  there  it  is 

(/)  Moor  803.  g^jd^  that  if  a  man  bring  a  writ  against  Edward  (/)  Baliol,  and 
name  him  not  King  of  Scotland,  the  writ  shall  abate  for  the 
cause  aforesaid. .  And  hereof  there  is  a  notable  precedent  in 
Fleta,  lib,  2.  cap.3.  sec,  9.  where  treating  of  the  jurisdiction  of 
the  King's  Court  of  Marshalsea  it  is  saic^  ei  hcec  omnia  ex  offi- 
cio suo  licite  fucere  poterit  (ss,  SeneschaP  auV  hospilii  Regis) 
non  obstante  alictyus  HbertatCj  eiiam  in  alieno  regno  dum  tamen 
reus  in  hospitio  Regis  poterit  inveniri  secundum  quod  contigit 
Paris*  anno  14  Ed.  1.  de  Engelramo  de  Nogent  capto  in  hos- 
pitio regis  AngV  (ipso  rege  tunc  apud  Parisiam  existente)  cUm 
discis  argentijuratis  recenter  super  facto  j  rege  Franc"  tunc  pre- 
senter et  unde  licet  curia  regis  Franc*  de  prced^  latrone  per  cas- 
iellanum  Paris,  petita  Juerit^  habitis  hinc  et  inde  tractatibus  in 
consilio  regis  Franc\  tandem  consideraium  fuit;  quod  Jfex 
AngV  ilia  regia  prasrogativa^  et  hospitii  sui  privilegio  uteretury 


T 

(o)  FUe  note  (a)  Countess  of  Rutland's  case,  Vol.  III.  p,'51. 
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et  gauderet,  quij  coram  Roberto  Fitx^ohn  milite  tune  hospitU 
regis  Angr  Seneschallo  de  latrocinio  couvictus,  per  considera^ 
tionentf  ejus  cur^fuit  (a)  suspensus  in  patibulo  sancti  Germani  de  (a)  Moor  798, 
pratis*    Which  provetb,  that  though  the  King  be  in  a  foreign  ^^^• 
kingdom,  yet  he  is  judged  in  law  a  King  there.     The  otter 
part  of  the  said  diversity  is  proved  by  the  book-case  in  SO  (6)  W  9Co.ii7.b. 
E.  4.  foL  6.  a.  b.  where,  in  a  writ  of  debt  brought  by  Sir  J.  J%*Jf^^ 
Douglas,  Knight,  against  Elizabeth  Molford,  the  defendant,    ^^^  ^' 
demanded  judgment  of  the  writ ;  for  that  *the  plaintiff  was  an     [  *  16  a.] 
earl  of  Scotland,  (h)  but  not  of  England  ;  and  that  our  Sovef 
reign  Tjord  the  King  had  granted  unto  him  safe  conduct,  not 
named  by  his  name  of  dignity,  judgment  of  the  writ,  &c.    And 
there  Justice  Littleton  giveth  the  rule :  the  plaintiff  (saith  he) 
is  an  earl  in  Scotland,  but  not  in  England  ;  and  if  our  Sove- 
reign Lord  the  King  grant  to  a  duke  of  France  a  safe  conduct 
to  merchandize,  and  enter  into  his  realm,  if  the  duke  cometh 
and  bringeth  merchandize  into  this  land,  and  is  to  sue  an  action 
here,  he  ought  not  to  name  himself  duke  ;  for  he  is  not  a  duke 
in  this  land,  but  only  in  France.    And  these  be  the  very  words 
of  that  book-case ;  out  of  which  I  collect  three  thinffs.     First, 
that  the  plaintiff  was  named  by  the  name  of  ajknignt,  where- 
Brief 
ingaomisno  ^-•i^- Brief 
earl  (to  be  so  named  in  legal  proceedings)  within  this  realm : 
and  herewith  agreeth  the  book  o{(d)  1 1  Ed.  3.  the  Earl  of  Rich-  (d)  ii  e.  3. 
mond's  case  before  recited.    3.  That  albeit  the  King  by  bis  ^^^>*  Brief.473. 
letters  patent  of  safe  conduct  do  name  him  duke,  yet  that  ap-  ]^b^803^ 
pellation  maketh  him  no  duke,  to  sue  or  to  be  sued  by  that  9Co.  117  b. 
name  within  England :  so  as  the  law  in  these  points  (appa- 
rent in  our  books)  being  observed  and  rightly  understood,  it 
appeareth  how  causeless  their  fear  was  that  tthe  adjudging  of 
the  plaintiff  to  be  no  alien  should  make  a  confusion  of  the 
nobilities  of  either  kingdom. 

Now  are  we  in  order  come  to  the  fourth  noun  (which  is  The4tli general 
the  fourth  general  part),  alienigena;  wherein  six  things  did  P*rt,zieaii«i<- 
fall  into  consideration.     1.  Who  was  alieni^enaj  an  alien  born  ^^^ 
by  the  laws  of  England.    3.  How  many  kinds  of  aliens  born 
there  were.    S.  What  incidents  belonged  to  an  alien  born. 
4.  The  reason  why  an  alien  is  not  capable  of  inheritance  or 
freehold  within  England.    5.  Examples,  resolutions,  or  judg- 
ments reported  in  our  books  in  all  successions  of  ages,  proving 
the  plaintiff  to  be  no  alien.     6.  Demonstrative  conclusions 
upon  the  premises,  approving  the  same. 

1.  An  alien  is  a  subject  that  is  born  out  of  the  ligeance  of  the  Who  is  an 
King,  and  under  the  ngeance  of  another ;  and  can  have  no  real  *^^^"* 
or  personal  action  for  or  concerning  land:  but  in  every  such 
action  the  tenant  or  defendant  may  plead  that  he  was  born  in 


soever  he  received  that  degree  of  dignity.     Vide  (c)  7  H.  6.  (<?)  Br.  Brii 
14  b.  accord.  2.    That  an  earl  of  another  nation  or  kingrdom  is  no  l^^'  ^^^'  ^ 


(h)  By  the  acts  of  Union,  5  Ann.  c.  8,  and  tain;  the  right  and  privilege  of  sitting  in 

39  aod  40  Geo.  3.  c.  67.  Peers  of  Scotland  the  House  of  Lords,  and  the  privileges  de- 

and    Ireland  shall  enjoy  all  priTile^es  of  pending  thereon,  and  the  right  of  sitting 

peersy  as  fully  as  the  peers  of  Great  firi-  on  the  trial  of  peers,  only  excepted. 
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such  a  country  which  is  not  within  ligeance  of  the  King;  and 

demand  judp^ment  if  he  shall  be  answered.    And  this  is  in  effect 

the  description  which  Littleton  himself  maketh,  lib.  9.  cap.  14. 

Villen.folAS.  Alienigena  est  alienee  gentis  sen  alienee  ligeaniias^^ 

r*  16  b  1     Vf^  etiam  *dicitur  peregrinus^  alienus^  exoticus^  exfraneus^  Sec 

^  '  ^     ilxtraneusscst  subditus^  qui  extra  terram^  t.  e.  potestatem  Regis 

4  Mod.  405.       natus  est.     And  the  usual  and  right  pleading  of  an  alien  born 

ST. R.  166.       doth  lively  and  truly  describe  and  express  what  he  in.     And 

therein  two  things  are  to  be  observed.  1.  That  the  roost  usual 
and  best  pleading  in  this  case,  is,  both  exclusive  and  inclusive, 
viz.  extra  ligeantiam  domini  Regis^  Sfc.  et  infra  ligeantiam  alte^ 
(a)  Antea  5  a.  ^^^  ^^gi^t  38  ^t  appeareth  in  (a)  9  Ed.  4.  7.  b.  Book  of  En- 
tries, fol.  244,  &c.  which  cannot  possibly  be  pleaded  in  this 
case,  for  two  causes.  1.  For  that  one  King  is  Sovereign  of 
both  kingdoms.  2.  One  ligeance  is  due  by  both  to  one  Sove- 
reign ;  and  in  case  of  an.  alien  there  must  of  necessity  be 
several  Kings  and  several  ligeances.  Secondly,  no  pleading 
was  ever  extra  regnum,  or  extra  legem^  which  are  circumscribed 
to  place,  but  extra  ligeantiam^  which  (as  it  bath  been  said)  is 
not  local  or  tied  to  any  place. 

It  appeareth  by  Bracton,  lib.  3.  tract.  3.  c.  15.  foL  134.  that 
(h)  Sunf.  Cor.  (J)  Canutus  the  Danish  King,  having  settled  himself  in  this 
^^'/'  kingdom  in  peace,  kept  notwithstanding  (for  the  better  con- 

tinuance thereof)  great  armies  within  this  realm.  The  peers 
and  nobles  of  England,  distasting  this  government  by  arms  and 
armies,  odimus  accipitrem  quia  semper  vivit  in  armis,  wisely 
and  politically  persuaded  the  King,  that  they  would  provide 
for  the  safety  of  him  and  his  people,  and  yet  bis  armies,  carry- 
ing with  them  many  inconveniencies,  should  be  withdrawn  : 
Kou.  and  therefore  oflered  that  they  would  consent  to  a  law,  that 

whosoever  should  kill  an  alien,  and  be  apprehended,  and 
could  not  acquit  himself,  he  should  be  subject  to  justice  :  but 
if  the  manslayer  fled,  and  could  not  be  taken,  then  the  town 
where  the  man  was  slain  should  forfeit  sixty-six  marks  unto 
the  King;  and  if  the  town  were  ifot  able  to  pay  it,  then  the 
hundred  should  forfeit  and  pay  the  same  unto  the  King's  trea- 
FdH. Cb.  Hist,  sure:  whereunto  the  King  assented.  This  law  was  penned 
^  *•  ^^'  quicunque  Occident  Francigenam^  Sec. ;    not  excluding  other 

aliens,  but  putting  Francigena^  a  Frenchman,  for  example, 
that  others  must  be  like  unto  him,  in  owing  several  ligeance  to 
a  several  Sovereign,  that  is,  to  be  extra  ligeantiam  Regis  AngV^ 
and  infra  ligeantiam  alterius  Regis.  And  it  appears  before, 
out  of  Bracton  and  Fleta,  that  both  of  them  use  the  same  ex- 
ample (in  describing  of  an  alien)  ad  fidem  Regis  Francics. 
And  it  was  holden,  that  except  it  could  be  proved  that  the 
party  slain  was  fin  Englishman,  that  he  should  be  taken  for  an 
alien :  and  this  was  called  Englesherie,  Englesheria^  that  is, 
a  proof  that  the  party  slain  was  an  Englishman.  (Hereupon 
r^l7a  1  ^^'^''^"^"^  presently  withdrew  his  armies,  and  within  a  while 
^  * y    after  lost  his  crown,  and  the  same  was  restored  to  his  right 

owner.)     The  said  law  of  Englesherie  continued  until  14  Ed. 
3.  cap.  4.  and  then  the  same  was  by  act  of  Parliament  ousted 
.  and  abolished.    So  amongst  the  laws  of  William  the  First, 
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(published  by  Master  Lambert,  fol.  135.)  omnis  Francigena  - 
(there  put  for  example  as  before  is  said,  to  express  what  man- 
ner of  person  alienigena  should  be)  qui  tempore  Edvardi  pro* 
pinqiii  nostrifuit  parliceps  legum  ^t  cousuetudinem  Anglorum 
(that  is  made  denizen)  quod  dicunt  ad  scot  et  ht  persolvat  se- 
eundum  legem  Anglortim. 

Every  man  is  either  alienigena^  an  alien  born,  or  suhditus^  Hoirman:^' 
a  subject  Horn.     Every  alien  is  either  a  friend  that  is  in  league,  J^°^  ^*^'*°* 
&c.  or  an  enemy  that  is  in  open  war,  &c.     Every  plien  enemy     ^'^ 
is  either  pro  tempore,  temporary  for  a  time,  or  perpetuus,  perpe- 
tual, or,  specialiter  permissus,  permitted    especially.     Every 
subject  is  either  natus,  born,  or  dalus,  ^iven  or  made :  and  of 
the^^  briefly  in  their  order.    An  alien  friend,  as  at  this  time, 
a  German,  a  Frenchman,  a  Spaniard,  &c.  (all  the  kings  and 
princes  in  Christendom  being  now  in  league  with  our  Sove- 
reign:    but  a  Scot  being  a  subject,  cannot  be  said  to  be  a 
friend,  nor  Scotland  to  be  solum  amici)  may  by  the  common  law 
have,  acquire,  and  get  within  this  realm,  by'  gift,  trade,  or 
other  lawful  means,  any  treasure,  or  (a)  goods  personal  what-  («)  Co.Lit.2b. 
soever,  as  well  as  an  Englishman,  and  may  maintain  any  (b)  W 1  Bulst.i34. 
action   for  the    same ;    but  (c)   lands  within    this  realm,  or  ^t'}^^/-^^^^' 
houses  (but  for  their  necessary  habitation  only)  alien  friends  129.  b!iAnd. 
cannot  acquire,  or  get,  nor  maintain  any  action  real  or  per-  25.  Moor 431. 
sonal,  for  any  land  or  house,  unless  the  house  be  for  their  neces-  L^^,*  ?JS* 
sary  habitation.    For  if  they  should  be  disabled  to  acquire  and  593.  cV.  ciu*. 
maintain  these  thin^,  it  were  in  effect  to  deny  unto  them  trade  9. 4  Inst.  152. 
and  traffic,  which  is  the  life  of  every  island.     But  if  this  alien  q^W^*?\o' 
become  an  enemy,  (as  all  alien  friends  may)  then  is  he  utterly  i^[^^  c.  375. 
disabled  to  maintain  any  action,  or  get  any  thing  within  this  fir.Noa.abi- 
realro.     And  this  is  to  be  understood  of  a  temporary  alien,  V'fp^'.  «g 
that  being  an  enemy  may  be  a  friend,  or  becoming  a  friend  co.  Lit.2b.* 
may  be  an  enemy.     Qut  a  perpetual  enemy  (though  there  Dy.  2pi.  s. 
be  no  wars  by  fire  and  sword  between  them)  cannot  maintain  }  n***"^  p 
any  action,  or  get  any  thing  within  this  realm.     All  infidels  163^''       "  ' 
are  in  law  perpetui  (d)  inimici,  perpetual   enemies    (for  the  (tf)Win^  Mas, 
law  presumes  not  that  they  will  be  converted,  that  being  re-  ]^- 
mota  potentia,  a  remote  possibility)  for  between  them,  as  with  (^j*  4  jn^j  155, 
the  devils,  whose  subjects  they  be,  and  the  Christian,  there  is 
perpetual  ^hostility,  andean  be  no  {a)  peace  ;  for  as  the  Apos-    [  *  ^"^  b-  3 
tie  saith,  3  Cor.  6.  15.     Quas  auiem  conventio  Christi  ad  Belial, 
cut  quas  parsjideli  cum  injideli,  and  the  law  saith,  Judoio  Chris* 
tianum  milium  serpiat  mancipium,  nefas  enim  est  quern  Christus 
rtdemit  blasphemum  Christi  in  servitutis  vinculis  detinere.    Re- 
gister S82.  Infideles  sunt  Christi  et  Christianorum  inimici.-  And 
herewith  agreeth  the  book  in  12  H.  8.  fol.  4.  where  it  is  holden 
that  a  Pagan  cannot  have  or  maintain  any  action  at  all  (i). 

And  upon  this  ground  there  is  a  diversity  between  aeon-  BywhatUwt 
quest  of  a  kingdom  of  a  Christian  King,  and  the  conquest  of  ^jn^y  con-^'" 

qoat,  &c.  ahan  be  goTerned.  Dav.  30  b.   3  Keb.402.    Salk.  411,  412.  666.  Comb.  55. 


(i)  The  position  in  the  text^eenis  to  have  46,  and  has  long  since  been  exploded,  Omi- 
Wen  a  eonirooh  error  founded  on  a  ground-  ckund  v.  Barker^  I  Aik.  91.  S,  C.  1  Wils, 
Ui  ujjtinioo  of  Justice  Broi>ke,  Anon.  1  Salk.    84,  S.  C.  Wiilcs's  Rep- 539. 
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a  kingdom  of  an  infidel ;  for  if  a  King  come  to  a  Christian 
kingdom  by  conquefit,  seeing  that  he  hath  vitcB  ei  necis  poteS' 
tatem,  he  may  at  his  pleasure  alter  and  change  the  laws  of  that 
kingdom  :  but  until  he  doth  make  an  alteration  of  those  laws 
the  ancient  laws  of  that  kingdom  remain  (k).  But  if  a  Chris- 
tian King  should  conquer  a  kingdom  of  an  infidel,  and  bring 
them  under  his  subjection,  there  ipso  facto  the  laws  of  the  in- 
fidel are'  abrogated,  for  that  they  be  not  only  against  Chris- 
tianity, but  against  the  law  of  Grod  and  of  nature,  contained  in 
thie  decalogue ;  and  in  that  case,  until  certain  laws  be  established 
amongst  tbem,  the  King  by  himself,  and  such  judges  as  he 
shall  appoint,  shall  judge  them  and  their  causes  according  to 
natural  equity,  in  such  sort  as  Kings  in  ancient  time  did  with 
their  kingdoms,  before  any  certain  municipal  laws  were  given, 
as  before  hath  been  said.  But  if  a  king  hath  a  kingdom  by 
title  of  descent,  there  seeing  by  the  laws  of  that  kingdom  be 
doth  inherit  the  kingdom,  he  cannot  change  those  laws  of  him- 
self without  consent  of  Parliament.  '  Also  if  a  King  hath  a 
Christian  kingdom  bv  conquest,  as  King  Henry  the  Second 
had  Ireland,  after  King  John  had  given  unto  them,  being 

Vaiigh.293.       under  his  obedience  and  subjection,  the  laws  of  Errgland  for 

the  government  of  that  country,  no  succeeding  King  could  alter 
the  same  without  Parliament.    And  in  that  case,  while  the, 

Ireland.  realm  of  England,  and  that  of  Ireland  were  governed  by  seve- 

ral laws,  any  that  was  born  in  Ireland  was  no  alien  to  the  realm 
of  England.  In  which  precedent  of  Ireland  three  things  are 
to  be  observed.  1.  That  then  there  had  been  two  descents,  one 
from  Henry  the  Second  to  King  Richard  the  First,  and  from 
Richard  to  King  John,  before  the  alteration  of  the  Jaws. 
2.  That  albeit  Ireland  was  a  distinct  dominion,  yet  the  title 
thereof  being  by  conquest,  the  same  by  judgment  of  law  might 
by  express  words  be  bound  by  act  of  the  Parliament  of  Eng- 
[*18a.]    land.     S.  That  albeit  no  ^reservation  were  in  King  John's 


(k)  Memorandum  9th  of  August,  1722,  it  Barbadoes:  but  that 
was  said  by  the  Master  of  the  Kolls  to  have  Sndly.  Where  the  King  of  England  con- 
been  determined  by  the  Lords  of  the  Privy  quers  a  country,  it  is  a  different  ronsider- 
Council,  upon  an  appeal  to  the  King  in  ation ;  for  there  the  conqueror,  by  saving 
Council  from  the  foreign  plantations, —  the  lives  of  the  people  conquered,  gains  a 

1st.  That  if  there  W  a  new  and  uninha-  ri{;ht  and  property  in  such  people,  in  conse- 

bited  country  found  out  by  English  sub-  quence  of  which  he  may  impose  upon  them 

jects,  as  the  law  is  the  birthright  of  every  what  law  he  pleases :  but 

subject,  so  wherever  jthey  go,  they  carrv  Sdly.  Until  such  laws  given  by  the  con- 

their  law  with  them,   and  therefore  such  quering  prince,  the  laws  and  customs  of  the 

new  found  country  is  to  be  governed  by  the  conquered  country  shall  hold  place,  unless 

laws  of  England,  though  after  such  country  where  these  are  contrary  to  our  religion,  or 

is  inhabited  by  the  English,  acts  of  Parlia-  enact  any  thing  that  is  malum  in  8e,  or  are 

ment  made  in  England,  without  naming  the  silent;  for  in  all  such  cases  the  laws  of  the 

foreien  plantations,  will  not  bind  them ;  for  conquering  country  shall  prevail.     2  Peere 

which  reason  it  has  been  determined  that  Wilhams,  75.  el  vidl  Collelt  v.  Lord  Keiths 

the  statute  of  Frauds  andJ^erjuries,  which  2  East  260.  Blankard  v.  Galdy^  4  Mod.  225. 

requires  three   witnesses,    and    that  these  S.  C.    2  Salk.  411.    AUorney  General  v. 

should  subscribe  in  the  testator's  presence  in  Stewart ^  2  Meriv,  159. 
the  case  of  a  4evi9e  of  a  land,  does  not  bind' 
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charter,  yet  by  judgment  of  law  a  writ  of  error  did  lie  in  the  KcIw.  202.  pU 
King*8  Bench  in  En^^land  of  an  erroneous  judgment  in  the  I9.4inst.  71. 
King's  Bench  of  Ireland.  .  Furthermore,  in  the  case  of  a  con-  ^'  ^'  ^'  ^^  ^' 
quest  of  a  Christian  kingdom,  as  well  those  that  served  in  Vaugh.  290, 
wars  at  the  conquest  as  those  that  remained  at  home  for  the  ^1* 
safety  and  peace  of  their  country,  and  other  the  King's  sub^ 

{'ects,  as  well  antenaU  as  postnati^  are  capable  of  lands  in  the 
Kingdom  oc  country  conquered,  and  may  maintain  any  real 
action,  and  have  the  like  privileges  and  benefits  there,  as  they 
may  have  in  England. 

The  third  kind  of  enemy  is,  inimicus  permissusj  an  enemy 
that  comethinto  the  re^lm  by  the  King's  safe  conduct,  of  which 
you  may  read  in  the  Register,  fol.  85.  Book  of  Entries,  Ejec* 
tionefirmcd^  7,  SS  H.  6.  23  b.  &c.  Now  what  a  subject  born 
is,  appearetb  at  large  by  that  which  hath  been  said  de  ligeantia :  Co.  Lit.  229  a. 
and  so  likewise  de  subdito  daiOj  of  a  donaison :  for  that  is  the 
right  name,  so  called,  because  his  legitimation  is  given  unto 
him ;  for  if  you  derive  denizen  from  ddnsneej  one  born  within 
the  obedience  or  ligeance  of  the  King,  then  such  a  one  should 
be  all  one  with  a  uatural-born  subject.  And  it  appeareth  be- 
fore out  of  the  laws  of  King  Vr .  1.  of  what  antiquity  the 
making  of  denizens  by  the  King  of  England  hath  been. 

3.  There  be  regularly  (unless  it  be  in  special  cases)  three  Oftheioci- 
incidents  to  a  subject  born.     1.  That  the  parents  be  under  the  ^1°  r^  ^7 
actual  obedience  of  the  King.     S.  That  the  place  of  his  vin.  Ab.  Alien 
birth  be  within  the  King's  dominion.    And,  3.  The  time  of  a.  2. 
bis  birth,  is  chiefly  to  be  considered  ;  for  he  cannot  be  a  sub- 
ject born  of  one  kingdom  that  was  bom  under  the  ligeance 
of  a  King  of  another  kingdom,  albeit  afterwards  one  kingdom 
descend  to  the  King  of  the  other.     For  the  first,  it  is  termed 
actual  obedience,  because,  though  the  King  of  England  hath 
absolute  right. to.  other  kiDgdoms  or  dominions,  as  France, 
Aquitain,  Normandy,  &c.  yet  seeing  the  King  is  not  in  ac- 
tual possession  thereof,  none  born  there  since  the  crown   of 
England  was  out  of  actual  possession  thereof,  are  subjects  to  the 
Kioj^  of  England.     2.    The  place  is  observable,  but  so  as 
many  times  ligeance  or  obedience    without  any  place  within 
the  King's  dominions  may  make  a  subject  born,  but  any  place 
within  the  King^s  dominions  may  make  a  subject  born,   but 
any  place  within  the  King's  dominions  without  obedience  can 
never  produce  a  natural  subject.     And  therefore  if  any  of  the  Cr.Car.60i, 
King's  Ambassadors  in  foreign  nations,  have  children  there  602.  March  91. 
'  of  their  wives,  being  English  women,  by  the  common  laws  of  Jcak.  Cent.  3. 
England  they  are  natural-born  subjects,  and  yet  they  are  born 
out  of  the  King's  dominions.    But  if  enemies  should  coma 
intoauy  of  the  King's  dominions,  and  surprise  any  castle  or  fort^ 
and  *possess  the  same  by  hostility,  and  nave  issue  there,  that    [«  18  b.  ] 
i^ue  is  no  subject  to  the  King,  though  he  be  born  within 
his  dominions,  for  that  he   was  not  born  under  the  King's 
l^nce  or  obedience.    But  the  time  of  his  (a)  birth  is  of  (11)2  Vent  6. 
tbe  essence  of  a  subject  born  ;  for  he  cannot  be  a  subject  to  vaugh.  2S6. 
the  King  of  England,  unless  at  the  time  of  his  birth  he  was 
under  the  ligeance  and  obedience  of  the  King.    And  that  is 
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the  reason  that  antenati  in   Scotland  (for  that  at  the  time  of 
their  birth  they  were  under  the  ligeance  and  obedience,  of 
another  King)  are  aliens  born,  in  respect  of  the  time  of  their 
birth. 
WheKfore  an        4.    It  followeth  next  in  course  to  set  down  the  reason^^ 
alien  bom  is      wherefore  an  alien  born  is  not  capable  of  inheritance  wilhin 
J^P»^^«®^    England,  arid  that  he  is  not  for  three  reasons.     1.  The  se- 
O.Bridgm^31.  crets  of  the  realm  might  thereby  be  discovered.    2.  There- 
venues  of  the  realm  (the  sinews  of  .war,  and  ornament  of 
peace,)  should  be  taken  and  enjoyed  by  strangers  born.    3.  It 
should  tend  to  the  destruction  of  the  realm.    Which  three 
reasons  do  appear  in  the  statute  of  2  H.  5  cap.    and  4  H.  &• 
See2H.  4.  c7.  ^^P'  ^^^^^o.    But  it  may  be  demanded,  wherein  doth  that  de- 
Ac  9.  strucUon  consist;  whereunto  it  is  answered;  first,  it   tends 

to  destruction  tempore  belli ;  for  then  strangers  might  fortify 
themselves  in  the  heart  of  the  realm,  and  be  ready  to  set  fire 
on  the  commonwealth,  as  was  excellently  shadowed  by  the 
Trojan  horse  in  VirgiFs  Second  Book  of  his  ^neid^  where 
a  very  few  men  in  the  heart  of  the  city  did  more  mischief  in 
a  few  hours,  than  ten  thousand  men  without  the  walls  in  ten 

Sears.  Secondly,  tempore  pacis^  for  so  mi^ht  many  aliens 
orn  get  a  great  part  of  the  inheritance  and  freehold  of  the 
realm,  whereof  there  should  follow  a  failure  of  justice  (the 
supporter  of  the  commonwealth)  for  that  aliens  born  cniinot 

(a)  10  Co.  104  be  returned  of  juries  (a)  for  the  trial  of  issues  between  the 
a.  Co.  Lit.  156  King  and  the  subject,  or  between  subject  and  subject.  And  for 

Joph  36.       iijjg  purpose,  and  many  other,  (see  a  charter  worthy  of  ob- 
servation) of  King  Ed.  3,  written  to  Pope  Clement,  dnlum 
apfid  fVestm*  26.  die  Sept.  dnn.  regni  nostri  Francioe  4  regtii 
vera  Angllce  17. 
Ezamplesand        ^*  Now  are  we  come  to  the  examples,  resolutions,  and  judg' 
authoritiei in    ments  of  former  times;  wherein  two  things ,arfir%9  be  observed, 
1*^'  first,  how  many  cases  in  our  books  do  o\'er-rule  this  case  in 

(b)  Co.  Lit.  10  question  {(or  ubi{b)  eadem  ratio  ibi  idem  jus  ^  et  desimilibus  idem 
a.  191  a  232  a.    ^^i  judicium.  2.  That  for  want  of  an  express  text  of  law  in  ter^ 

minis  terminantibus  and  of  examples  and  precedents  in  like  cases 
(as  was  objected  by  some)  we  are  driven  to  determine  the  ques- 
tion by  natural  reason  :  for  it  was  8aid,52  cesset  lex  scripla  idcus- 
[  *  19  a.  ]  todiri  *oportet  quod  moribus  et  consuetudine  inductum  est^et  si  qua 
in  re  hoc  defecerit^  recurrendum  est  ad  rationem.  But  that  receiv- 
eth  a  threefold  answer : — First,  That  there  is  no  such  rule  in 
the  common  or  civil  law  :  but  the  true  rule  of  the  civil  law  is, 
lex  scripta  si  cesset^  id  custodiri  oportet  quod  moribus  et  consue" 
tudine  inductum  est,  et  si  qua  in  re  hoc  defecerit^  tunc  id  quod 
proximum  et  consequens  eiestj  et  siidnon  appareatj  tunc  jus  quo 
urbs  Romana  utitur^  servari  oportet.  Secondly,  If  the  said 
imaginative  rule  be  rightly  and  legally  understood,  it  may 
Co.  Litt.97  b.  ^^^"^  ^^^  truth  :  for  if  you  intend  ratio  for  the  legal  aiid  pro- 
found reason  of  such  as  by  diligent  study  and  long  experience 
and  observation  are  so  learned  in  the  laws  of  this  realm,  as 
out  of  the  reason  of  the  same  they  can  rule  the  case  in  ques- 
tion, in  that  sense  the  said  rule  is  true  :  but  if  it  be  intended 
of  the  reason  of  the  wisest  man  that  professeth  not  the  lawa 
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of  EnglaDd,  then  (I  say)  the  rule  is  absurd  and  dangerous ; 
for  (a)  cuilibei  in  sua  arte  perito  est  credendum  et  quod  quisque  (a)  4  Co.  29a. 
(b)norit  in  hoc  seexerceat,     Et  omnes  prudenles  ilia  admiltere  %^^^ !^ 
solent  qiujB  probaniur  its  qui  in  sud  arte  bene  versati  suntj  Arist.  Cawlyai!^. 
1.  Topicorum^  cap.  6.     Thirdly,  There  be  multitudes  of  ex-  Lit.  125  a. 
amplep^  precedents,  judgments,  and  resolutions  in  the  laws  of  120^^6**^3' 
England,     the    true   and    unstrained    reason    whtreof  doth  co.  12.  Co. 
decid§  this  question ;  for  example  the  dukedom  of  Acquitain,  LH.  125  a. 
whereof  Gascoiffn  was  parcel,  and  the  earldom  of  Poitiers,  ^^'  P^^ 
came  to  King  Henry  the  second  by  the  marriage  of  Eleanor,  conia^Gasco^ 
daughter  and  heir  of  William  duke  of  Acquitain,  and  Earl  of  nia. 
Poitiers,  which  descended  to  Rich.  1.,  Hen.  3.,  Ed.l.,  Ed.S., 
Ed.  3.,  &c.    In  27  lib.  (c)  Ass.pl.  48.  in  one  case  there  ap-  (c)Moot79S, 
pear  two  judgments  and  one  resolution  to  be  given  by  the  80i.Post.20b. 
Judges  of  both  benches  in  this  case  following.     The  posses* 
sions  of  the  Prior  of  Chelsey  in  the  time  of  war  were  seised 
intoihe  King's  hands,  for  that  the  Prior  was  an  alien  born  : 
tbe  Prior  by  petition  of  right  sued  to  the  King,  and  the  effect 
of  bis  petition  was,  that  before  he  came  prior  of  Chelsey,  he 
was  Prior  of  Andover,  and  whilst  he  was  Prior  there,  his 
possessions,  of  that  priory  were  likewise  seised  for  the  same 
cause  supposing  that  he  was  an  alien  born;  whereupon  he 
sued  a  forii^er  petition,  and  alleged  that  he  was  born  in  Gascoin 
within  the  ligeance  of  the  King  :  which  point  being 'put  in  issue 
and  found  by  jury  to  be  true,  it  was  adjudged  that  he  should 
have  restitution  of  his  possessions  generally  without  men- 
tioning of  advowsons.     After   which  restitution,  one  of  the 
*8aid  advowsons  became  void,    the  Prior  presented,  against    r  *  19  b.  1 
whom  the  King  brought  a  Quare  impediiy  wherein  the  King  was 
barred;  and  all  this  was  contained  in  the  latter  petition.  And 
the  book  saith,  that  the  Earl  of  Arundel,  and  Sir  Guy  of  1^. 
came  into  the  Court  of  Common  Pleas,  and  demanded  the 
opinion  of  the  Judges  of  that  Court  concerning  the  said  case, 
who  resolved,  that  upon  the  matter  aforesaid  the  King  had  no 
right  to  seize.  In  which  case,  amongst  many  notable  points,  this 
oaeappeareth  to  be  adjudged  and  resolved,  that  a  man  born 
in  Gascoin  under  the  King's  ligeance,  was  no  alien  born,  as  to 
lands  and  possessions  within  the  realm  of  England,  and  ^et 
Eitfland  and  Gascoin  were  several  and  distinct  countries. 
8.  Inherited  by  several  and  distinct  titles.    3.  Governed  by 
aeieral  and  distinct  municipal  laws,  as  it  appeareth  amongst 
the  records  in  the  Tower,  Rot.  Vase.  10.     Ed.  1.  Num.  7. 
4.  Out  of  the  extent  of  the  Great  Seal  of  England,  and  the 
jurisdiction  of  the  Chancery  of  England.  d.The  like  objection 
might  be  made  for  default  of  trial,  as  hath  been  made  against 
the  plaintKT.     And  where  it  was  said  that  Gascoin  was  no 
kingdom,  and  therefore  it  was  not  to  be  matched  to  the  case 
in  band,  it  was  answered,  that  this  difference  was  without  adi- 
vtoitj  as  to  tbe  case  in  question  ;  for  if  the  plea  in  the  case 
at  the  bar  be  good,  then  without  question  the  Prior  had  been 
an  altra;  for. it  might  have  been  said  (as  it  is  in  the  case  at 
^  bar)  Itot  be  was  born  extra  ligeantiam  Rtsis  regni  sui  An* 
'Hfv,  et  infra  UgeanHam  dominit  j$m  Fasamta^^  and  that  they 
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were  several  doriiinions,  and  f^verned  by  several  laws:  but 

then  such  a  conceit  waH  not  hatched,  that  a  King  havin«;  f^e- 

vera!  dominions  should  have  scvera)  li^ances  of  his  subjects. 

Vrnteoniaiippei'  Secondly,  it  was.an«i»'ered,  that  Gascoin  was  sometime  a  king- 

latafidt^  dom,  and  likewise  Milian,  Burgundy,  Bavaria,  Bretagne,  and 

^li^^^gwm    others  were,  and  now  are  become,  Dukedoms.     Cav^tiie,  Ar- 

de  Vatconia.      ragon,  Portus^al,  Barcelona,  &c.    were  sometime  earldomf*, 

v^'^h^ioo       afterwards  dukedoms,  and  now  kingdoms.     Bohemia  and  Po- 

^^  '  land  were  sometime  dukedoms,    and    now   kingdoms;    and 

(omitting  many  other,  a-nd  coming  nearer  home,)  Ireland  was 

before  ^^  H.  8.  a  lordnhip;  and  now  is  a  kingdom,  and  yet  the 

King  of  England  was  as  absolute  a  Prince  and  Sovereign 

when  he  was  lord  of  Ireland,  as  now  when  he  is  styled  King 

€o.Llt.7.b.      of  the  same.     10  Ed.  3.  41.  an  exchange  'was  made  between 

an  En^Iishinan  and  a  Gascoin,  of  lands  in  England  and  in 
Oascom  ;  ergo^  the  Gascoin  was  no  alien^  for  then  bad  he  not 
been  capable  of  lands  in  Englad,  1  H.  4.  I.  the  King  brought 
a  writ  of  right  of  ward  against  one  Sybil,  whose  husband  was 
[*  SO  a.  ]  exiled  into  Gkiscoin  ;  *€rgo  Gascoin  is  no  parcel  or  member  of 
BIngland,  for  exilium  est  patriot  privatiOj  natalis  soU  miitatio, 
iegum  nativarum  amissio;  4  E.  3.  lt>  b.  the  King  directed  his 
writ  out  of  Chancery  under  the  Great  Seal  of  England,  to  the 
W^'*"f^-2^*  Mayor  of  (a)  Burdeaux,  (a  city  in  Gascoin)  then  being  under 
2RoU.  5K3.       tbe  King's  obedience,  to  certify,  whether  one  that  was  out- 
Co.  Lit.  74a.     law^d  here  in  England,  was  at  that  time  in  the  King's  service 
Br.TrUli26.      under  him  in  obsequio  Regis:  whereby  it  appeareth  that  the 

King's  writ  did  run  into  Gascoin,  for  it  is   the  trial  that  the 

common  law  hath  appointed  in  that  case.     But  as^to  other 

eases,  it  is  to  be  understood,  that  there  be  two  kinds  of  writs 

Vaugh.  401.  2  Brevia  mandatoria  et  refnedialia^  et  brevia  mandatoria  et  nan 

M*^  ^804         remedialia:  brevia  mandatoria  et  reniedialia,  as  writs  of  right, 

of  Formedonj  ^c.  of  debt,  trespass,  &c  and  shortly  all  writs 
real  and  personal,  whereby  the  party  wronged  is  to  recover 
somewhat,  and  to  be  remedied  for  that  wrong  was  offered  unto 
him,  are  returnable  or  determinable  in  som<>  court  of  justice 
within  England,  and  to  be  served  and  executed  by  the  sheriffs, 
or  other  ministers  of  justice  within  England,  and  these  cannot 
by  any  means  extend  into  any  oth^r  kingdom,  country,  or  na- 
3  Inst  179         ^^of\^  though  that  it  be  under  the  King's  actual   ligeance  and 

obedienoe.  But  the  other  kind  of  writs  that  are  mandatoryi 
and  not  remedial,  are  not  tied  to  any  place,  but  do  follow  sub* 
jectfon  and  ligeance,  in  what  country  or  nation  soever  thef^nb* 
ject  is,  as  the  Kin|;'s  writ  to  command  any  of  bis  subjects  re- 
siding in  any  foreign  country  to  return  into  any  of  the  King^s 
own  dominions,  sub  fide  et  ligeantin  yuibns  nobis  tetuwiini. 
Aift s  foi.s  b.    And  so  are  the  aforesaid  mandatory  writs  cited  out  of  the  Jtr* 

gister  of  protection  for  safety  of  body  and  goods,  and  requiring 
that  if  any  injury  be  offered,  that  the  same  be  redressed  ae« 
cprding  to  the  laws  and  customs  of  that  place.  Fide  le  Beg. 
foL^.  Stamford  Praerog.  cap.  IS.  fol.  39.  saith,  that  meH 
born  in  Gascoio  are  inheritable  to  lands  in  England.  This  ddtk 
also  appear  by  divers  acts  of  parliament :  for  bv  tbe  whole 
parliament,  39  E.  S.  cap.  16.  it  is  agreed,  that  tbe  Gascoin^  Mt 
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tit  the  lifireance  and  diibjection  of  (he  King.   Fide  4?  Ed.  S.cnp. 
f.  and  %  H.  6.  eap.  5.  *&c. 

^  Guiennewaa  ilnotber  part  of  Aqoitain,  and  came  by  the  same  Gavm. 
title ;  and  those  of  Gaienne  were  by  act  of  parliament  in  IS  gq^^ 
H.  4.  not  imprinted,   ex  Hot.  Parliament,  eodem  anno,  ad^-  13H.  4.na.  22 


and  declared  to  be  no  aliens,  but  able  to  possess  and  ^| 
purchase,  ftc.  lands  within  this  realm.  And  so  doth  Stam- 
ferd  take  the  law.  Praerojf.  c.  12.  f.  39.  *And  thus  much  of  [  ♦  20  b,  J 
the  dukedom  or  Acquitain,  which  (together  with  the  earldom 
of  Pottierfir)  came  to  King  Henry  the  Second  (as  hath  been 
•rfd)  by  marriage,  and  continued  in  the  actual  possession  of 
tb^  Kings  of  England  by  ten  descents,  viz.  from  the  first  yeaf 
ef  King  Henry  the  Second,  unto  the  two  and  thirtieth  yeaf 
ef  King  Henry  the  Sixth,  which  was  upon  the  very  point  of 
Ibfee  hundred  years,  within  which  duchy  there  were  ^as  some 
^tht)  (bor  archbishoprics,  24  bishoprics,  15  earldoms,  202 
bironies,  and  above  a  thousand  captainships  and  bailliwicks; 
and  in  all  this  long  time  neither  book  case  nor  record  can  be 
foand  wherein  any  plea  was  oflered  to  disable  any  of  them 
that  were  born  there,  by  foreign  birth,  but  the  contrary 
hereof  directly  appeareth  by  the  said  book  case  of  (a)  27  lib.  ^^^^^^^gJi 

AsSi  48.  Normandy. 

The  Kings  of  England  had  sometimes  Normandy  under  Normaniiia. 
actoal  ligeanee  and  obedience.    The  question  is  then,  whether  NoraundU. 
nen  bom  in  Normandy,  after  one  King  had  them  both,  were 
iaheritable  to  lands  in  England ;  and  it  is  evident  by  our  books 
lliat  tbey  were :  for  so  it  appeareth  by  the  declaratory  act  of 
17  Ed.2.  dePrcerog,  Reg.  c.  12.  that  they  were  inheritable  to, 
andcapableof  lands  in  England  ;  for  the  purview  of  that  statute  * 
if  qmod  Rex  habebii  escaelas  de  terns  Normannorum^  SfC.   Ergo  g^junf^  Prwoff. 
Nonrians  might  have  lands  in  England,c< /toe  Wmt7t/cr  f/tfcm-  36,3S,  &«. 
genium  est^  si  aliqua  hcereditas  descendat  alicui  nato  in  partibus 
tnmsmarims,  Src.    Whereby  it  appeareth,  that  they  were  ca- 
pable of  lands  within  England  by  descent.     And  that  this  act 
of  17  E.  2.   Was  but  a  declaration  of  the  common  1a\V,   it  ap- 
peareth both  by  Braeton  who  (as  it  hath  b^en  said)  Wrote  m 
the  reigB  of  Henry  the  third,  lib.  3.  tract.  2.  c.l.  f.  116.  and  by 
Bfjflon  who  wrote  in  5  E.  1.  c.  16.  that  nil  such  lands  as  anjr 
Noroaan  had  either  by  descent  or  purchase,  escheated  to  the 
King  for  their  treason,  in  revolting  from  their  natural  liege 
krd  atid  sovereign.    And  therefore  Stamford  Prserog.  cap.  12. 
fei.  SO.  expodnding  the  kaid  statute  of  17  E.  2.  cap.  12.  con- 
clodetb,  that  by  that  chapter  it  should  appear  (as  if  he  had 
iMy  it  is  apparent  without  question)  that  all  men  born  in 
Normandy,  Ga8Coin,Guienne,  Anjou,  and  Britain,  (whilst  they 
wt!fe  onder  actual  obedience)  were  inheritable  within  this 
laalm  as  well  as  Englishmen.    And  the  reason  thereof  was,  Kei.202.pi.i9. 
fcr  that  they  were  one  ligeanee  due  to  one  Sovereign.    And  4  iMt.  2S6. 
»  aioeh  (dmitting  many  other  authorities)  for  Normandy:  l^f^l^iJjJJ  **• 
Mfiiig  t  cannot  let  pass  the  isles  of  Guernsey  and  Jersey,  ei^„,  m,.  ^ 
paitt  and  parcels  of  the  dukedom   of  Normandy,  yet  re-  cap.  i9.Guem- 
Mtalag  mn4et  the  actual  ligeanee  and  obedience  of   the  »cyandJemy. 
K%  I  MA  BB  matt  will  doubt,  but  those  that  are  •borir  [«  21  a.  ] 

d2 
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in  Guernsey  and  Jersey  (tIious;li  tliose  isles  are  no  parcel 
Co.  Lit.  lib.     of  the  realm  of  England,  but  several  dominions  enjoyed  by 

several  titles, governed  by  several  laws)  are  inheritable,  and 

capable  of  any  lands  within  the  realm  of  England,  1  E.  3. 

fol.  7.     Commision  lo  determine  the  title  of  lands  within   the 

4  Inst.  286.       ^aid  isles,  according  to  the  laws  of  the  isles ;  and  Mich.  41  E.  3. 

in  the  treasury,  Quia  fiegnlium  pra:(C  nee  aliqua  alia  negolia 
de  insuid  prced*  emergeniia  non  iLUtnl  terminari  nisi  secundum 
legem  insulce  prcdd\  Spc.  And  the  Register  fol.  22.  Rex 
fidelibus  suis  de  Jernsey  el  Gersey.  King  William  the  First 
brought  this  dukedom  of  Normandy  with  him,  which  by  five 
descents  continued  under  the  actual  obedience  of  the  Kings 
of  England  ;  and  in  or  about  the  6(h  year  of  King  John,  the 
crown  of  England  lost  the  actual  possession  thereof,  until  King 
Henry  the  Fifth  recovered  it  as:ain,  and  left  it  to  King  Henry 
the  Sixth,  who  lost  it  in  the  28lh  of  his  reign  ;  .wherein  were 
(as  some  write)  one  archbishopric  and  six  bishoprics,  and  an 
hundred  strong  towns  and  fortresses,  besides  those  that  were 
wasted  in  war.  Maud  the  Empress,  the  only  daughter  and 
•  heir  of  Henry  the  First,  took  to  her  second  husband  Jeffrey 
Plantagenet,  Earl  of  Anjou,Tourain,  and  Mayne,  who  had  issue 
King  H.  2.  to  whom  the  said  Earldom  by  just  title  descended, 
who,  and  the  Kings  that  succeeded  him,  stiled  themselves  by 
the  name  of  Comes  Andeguv\  SiX.  until  King  E.  3.  became 
King  of  all  France ;  and  such  as  were  born  within  that  earldom, 
Co.Llt.7a.       so  long  as  it  was  under  the  actual  obedience  of  the  King  of 

England,  were  no  aliens,  but  natural-born  subjects  ;  and  never 
any  offer  made,  that  we  can  find,  to  disable  them  for  foreign 
Man,  Mannia.  .  birth.  But  leave  we  Normandy  and  Anjou,  and  speak  we  of 
cijLit^lb^'  ^•'e  little,  but  yet  ancient  and  absolute  kingdom  of  the  Iftle  of 
Kclw.  202.  pi.  Man,  as  it  appeareth  by  diverse  ancient  and  authentic  records ; 
19-  as  taking  one  for  many.    Artold  King  of  Man  sued  to  King 

2  And.  155,15(1   jj  g   ^^  ^^^^  j„j^  England  to  confer  with  him,  and  to  pertbrm 

certain  things  which  were  due  to  King  H.  3.  Thereupon  King 
H.  3.  21  Decemb.  ann,  regn.  sni  34,  at  Winchester,  by  hia 
letters  patent  gave  licence  to  Artold  King  of  Manias  followeth : 
Rex  omnibus  salulem.  Scialisy  quod  licentiam  dedimus^  A'C.  Ar* 
toldo  Regi  de  Man  vemendo  ad  nos  in  Angl\  ad  loquend*  fwbisc' 
et  ad  Jaciend*  nobis  quod  facere  debet ;  et  idto  zobis  mandamus 
(fuod  ei  Regi  in  veniendo  ad  nos  iu  Angl\  vel  ibi  morandoj  vet 
tnde  redeundo  nullum  faciaV  ant  fieri  permitUdis  damnum^  injur* ^ 
molesiiam^  aut  gravamen ^  vel  etiam  hominih*  suis  quos  secum 
ducet  et  si  aliquid  eis  for i^ fact'  futrit^  id  eis  sine  dilai\ 
faciaC  emendari.  In  citjusy  S^c.  duratur*  usque  ad  fesC  S. 
[*2Ib.]  Mich.  Wherein  *two  things  are  to  be  observed;  L  That 
seeing  that  Artold  King  of  Man  sued  for  a  licence  in  this 
case  to  the  King,  it  proveth  him  an  absolute  King;  for  that 
8  Monarch  or  an  absolute  Prince  cannot  come  into  England 
without  licence  of  the  King,  but  any  subject  being  in  lea^i^oei 
may  come  into  this  realm  without  licence.  2.  That  the  King 
in  his  licence  doth  style  him  by  the  name  of  a  King.  It  was 
resolved  in  ilH.  8.  that  where  an  office  was  found  after  the 
decease  of  Thomas  Earl  of  Derby^and  that  he  died  seised^  &c. 
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of  the  Isle  of  Man,  that  the  said  office  was  utterly  void  f,  for  tAcc.  Keilir. 
that  the  Isle  of  Man,  Normiindy,  Guscoin^  &c.  were  out  of  ^2. 
the  power  of  the  Chancery,  and  governed  by  several  laws; 
and  yet   none   will  doubt,  but    (hose  that    are  born  within 
that  isle  are  capable  and  inheritable  of  lands  within  the  realm 
of  England.   Wales  was  some  time  a  kini^dom,  as  it  appeareth  Wales,  Cam- 
by  19  H.  6.  fol.  6.  and  by  tlie  act  of  Parliament  of  2  H.  5.  bria,Wama. 
c.  6.  but  whilst  it  wa<5  a  kingdom,  the  same  was  holden,  and  4ingt  239  240 
within  the  fee,  of  the  King  of  England  ;  and  this  appeareth  by  &c.  Plow.*l26' 
our  books,  Fief  a,  lib.  Leap.  16.  1  E.3.  14.  8  E.  3.  59.  13  E.  3.  »>.  129. 
tit.  Jurisdict'.  10  H.  4.  6.  Plow.  Com.  368.     And  in  this  re-  Va«gh.28l. 
spect  in  divers  ancient  charters.  Kings  of  old  time  styled  them- 
selves in  several  manners,  as  King  Edgar,  BrilannifB  hxtnXevi ; 
Eiheldredus^  totius  AlbiorC  Dei  providrrtUd  Imperator  ;  Edredus 
3tagn*  Britann*  Monarcha^  which  among  many  other  of  like 
nature  I   have  seen.     But  by  the  f^tatute  of  12  E.  I.Wales 
was  united  and  incorporated  into  England,  and  parcel  of  Eng- 
land in  possession  ;  and  therefore  it  is  ruled  in  7  H.  4.  f.  13.  a. 
that  no  protection  doth  lie   quia  moralur  in  TVallia,  because  Co.  Lit.  130  b. 
Wales  is  within  the   realm   of  England.     And  where   it  is  Fitz. Protect. 
recited   in  the  act  of  27  11.  8.  that  Wales  was  ever  parcel  b^*  protect  33 
of  the  realm  of  England,  it  is  true  in   this  sense,  t;t2r.  that  3keb.  405. 
Wore    IS  E.  1..  it  was   parcel  in    tenure,  and   since   it  is  Vaugb.  414. 
parcel    of  the  body  of  the  realm.     And    whosoever  is   born 
within  the  fee  of  the  King  of  England,  though  it  be  in  another 
kingdom,  is  a  natural-born   subject,  and  capable  and  inherit- 
able of  lands  in  England,  as   it  appeareth  in  Plow.  Com.  126. 
And  therefore  those  that  were  born  in  Wales  before  12  E.  I. 
whilst  it  was  only  holden  of  England,  were  capable  and  inhe- 
ritable of  lands  in  England. 

Now  come  we  to  France  and  the  members  thereof,  as  Cal-  France,  Gallia, 
lice,  Guynes,  Tournay,  &c.  which  descended  to  King  Edward  Franda. 
the  Third,  as  son  and  heir  to  Isabel,  daughter  and  heir  to 
Philip  le  Beau,  King  of  France.  Certain  it  is,  whilst  •King  [*22  a.  ] 
Henry  the  Sixth  had  both  England  and  the  heart  and  greatest 
part  of  France  under  his  actual  ligeance  and  obedience  (for  he 
was  crowned  King  of  France  in  Paris),  that  they  that  were 
then  born  in  those  parts  of  France,  that  were  under  actual 
ligeance  and  obedience,  were  no  aliens,  but  capable  of  and 
inheritable  to  lands  in  England.  And  that  is  proved  by  the 
writs  in  the  Register,  fol.  26.  cited  before.  But  in  the  inrol- 
mentof  letters  patent  of  denization  in  the  Exchequer  tn/'  ori' 
pnalia,  ann.  11  H.  6.  with  the  Lord  Treasurer's  Remem- 
brancer was  strongly  urged  and  objected;  for  (it  was  said) 
thereby  it  appeareth,  that  King  H.  a  in  anno  11  of  his  reign, 
did  make  denizen  one  Reynel  born  in  France  ;  whereunto  it 
WB8  answered,  that  it  is  proved  by  the  said  letters  patent,  that 
lie  was  born  in  France  before  King  H^nry  the  Sixth  had  the 
actoal  possession  of  the  crown  of  France,  so  as  he  was  an* 
kUtaius  y  and  this  appeareth  by  the  said  letters  patent,  whereby 
the  King  granteth,  that  Magister  Johannes  Reynel  serviens 
«Wer,  CfC.  infra  regnum  nostrum  Franc*  oriundus  pro  termino 
iita^suas  sit  ligeus  nosier  J  ei  eodem  modo  ieneaiur  sicut  verus 
^jidelis'noiler  infra  regnum  AngP  oriundus^  acquod  ipse  terras 
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infra  regnum  nostrum  AngT  seu  alia  dominia  nostra  perquirere 
possit  et  valeat.     Now   if  that  Reynel   had  been  born  since 
llenry  the  Sixth  had  the  quiet  possession  of  France  (the  King 
bein^  crowned  King  of  France  ahout  one  year  before),  of  ne- 
cessity he  must  be  an  infant  of  very  tender,  age,  and  then  (be 
King  would  never  have  called  him  his  servant,  nor  made  the 
patent  (as  thereby  may  be  collected)  for  his  service,  nor  have 
called  him   by  the  name  of  Magister  Johannes  Reynel :  but 
without  question  he  was  antenatus^  born  before  the  King  bad 
the  actual  and  real  possession  of  that  crown. 
Calife»  Gale-         Calais  is  a  part  ot  the  kingdom  of  France,  and  never  was  par- 
cia,  Caletum.    eel  of  the  kingdom  of  England,  and  the  Kings  of  England  en- 
W.Kd;n6.  J«y«d  Calais  in  and  from  the  reign  of  King  Edward  the  Th^rd, 
Br.  Trial  58,      until  the  Ios9  thereof  in  Queen  Mary's  time,  by  the  same  title 
133.  that  they  had  to  France.    And  it  is  evident  by  our  books,  that 

Br  Cinauc        ♦bose  thai  were  born  in  Calais  were  capable  and  inheritable  to 
yortsio.  lands  in   England,  42  E.  3.  c.  10.     Vide  21  H.  7.  33  b.  19 

Vaugh.  401.       H.6.  2  E.  4.  1  a.  b.  39  H.  6.  39  a.  21  E.  4.  18  a.  28  H.  6.  3  b. 
4  Inst,  282.       g^  ^j,  ^^,,jj^j^  j^  is. manifest,  that  Calais  being  parcel  of  France 

was  under  the  actual  obedience  and  commandment  of  the  King^ 
^nd  by  consequent  those  that  were  born   there,  were  natural- 
born  subjects,  and  no  aliens.     Calais  from  the  reign  of  King 
fedward  3.  until  the  fidth  year  of  Queen  Mary,  remained  under 
[♦  22  b.]     the  actual  obedience  of  the  King  of  England.     *Guines  also, 
Fiu.  Protect,     another  part  of  France,  was  under  the  like  obedience  to  King 
ciynes.  Henry  the  Sixth,  as  appeareth  by  31  H.  6.  fol.  4.    And  Tour- 

Toumay.  nay  was  under  the  obedience  of  Henry  the  Eighth,  as  it  ap- 

vJu?^282^^'  peareth  by  5  El.  Dyer,  fol.  22*. ;  for  there  it  is  resolved,  that  a 
Col'Eit.Sa.       bastard  born  at  Toumay,  whilst  it  was  under  the  obedience 

of  Henry  the  Eighth,  was  a  natural  subject,  as  an  issue  born 

within  this  realm  by  aliens.     If  then  those  that  were  born  at 

Tournay,  Calais,  &c.  whilst  they  were  under  the  obedience  of 

the  King)  were  natural  subjects,  and  no  aliens,  it  followeth, 

that  when  the  kingdom  of  France  (whereof  those  were  parcels) 

was  under  the  King*s  obedience,  that  those  that  were  then  born 

there  were  natural  subjects,  and  no  aliens. 

Ireland,  Hiber-      Next  followeth  Ireland,  which  originally  came  to  the  Kings 

109  &c^'ln^  of  England  by  conquest:  but  who  was  the  first  conqueror 

349^350,  &c.'    thereof,  hath  been  a  question.    I  have  seen  a  charter  madQ 

VtLTM.FmfA.  by  King  Edgar  in  these  words:    Ego  Edgartis  Anglorum 

21?*^te  4^'      Ba<riX£u^,  ommumque  insularum  oceani^  quas  Britanniank  cir^ 

cumjacenty  Imperator  et  Dominus^  gratias  ago  ipsi  Deo  om- 
nipotenti  Regi  meo^  qui  meum  imperium  ampliavit  et  exallavii 
super  regnum  patrum  meorum^  S^.  mihi  concessit  propitia 
divinitasy  cum  Anglorum  Imperio  omnia  regno  insularum 
.  qceaniy  et  aim  suis  Jerocissimis  Regibus  usque  Norvegiamj  maxi* 
mamque  partem  HiberrCy  cum  sua  nobilissimd  civitate  de 
Dublindj  Anglorum  Regno  su^ugarcy  quapropter  et  e^a 
Christi  gloriam  et  laudem  in  regno  meo  exallare^  et  ^jus 
servitium  amplificare  devotus  disposuiy  Sfc.  Yet  for  that 
it  was  wholly  conquered  in  the  reign  of  Henry  the  Second, 
Co.  Lit  7  a.      the  honour  of  the  conquest  qf  Ireland  is  attributed  to   him^ 

and  hi9  style  was,  R^x  AngVy  DQminus  Hibern\  Dux  Nor- 
manrC  JJfux  Aquiian'  e(  Comes  Attdcgav\  King  of  EngUvds 
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Lord  of  Ireland,  Duke  of  Normandy,  Dake  of  Aqnitain,  and  12  Co.  111. 
Earl  of  Anjoa.     That  Ireland  is  a  dominion  separate  and  di-  |liist.35i. 
vided  from  England,  it  is  evident  from  our  books,  20  H.  6.8.  2ASd  ns' 
Sir  John  Pilkingfon's  case.  32  H.  6.25.  20  Eliz.  Dyer  360.  Dar.3>a.' 
Plow.  Com.  360.    And  2  R.  3.  IS.  a.  Ilibemia  hahet  Portia-  *^enk.Centi64. 
menlumj  eifadtint  leges^  et  nostra  statula  non  ligani  eos^  quia  $um  vin.^b!*lre-^^* 
mUHmi  miliiei  ad  Pttrliamenium  (which  is  to   be  understood,  land  U).  •  ~ 
unless  they  be  especially  named)  sed  personce  eorum  stmi  sub'  ^o.iJi.in  «• 
Jedi  Regisj  sicui  inhabitanies  in  Calesidy  Gasconidj  et  Guyan. 
Wherein  it  is  to  be  observed,  that  the  Irishman  (as  to  his  sub- 
jection) is  compared  to  men   born  in  Calais,  Gascoin,  and 
Outenne.    Concerning  their  laws,  ex  roiulis  potrnlium  de  anno 
11  Regit  H.  3.  there  is  a  charter  which  that  King  made,  be- 
ginning   in     these    words,  Rex^    Sec.   Baronibusy    milUibuSy 
et  omnibus  libere  tenentibus  I4.    salnttm^    satis  ut  credimus 
*vestra  audivit  discretion  quod  quando  bona:  memoritjeia)  Johannes    f  *  23  a.  J 
quondam  Rex  AngF  pater  noster  venit  in  Hiberniam  ipse  duxit  («)  Co.Lit.i4i. 
secwn  viros^  discretos  et  legis  peritosy  quorum  communi  consilio  ^'  ^  ^*"''  ^* 
et  ad  instaniiam  Hibemensium  statuit  et  precepit  leges  Anglican 
nas  in  Uiberh*  ita  quod  leges  easdem  in  scripluras  redactas  reli- 
quit  sub  sigillo  suo  ad  Scaccarium  Dublin\    So  as  now  the  laws 
of  England  became  the  proper  laws  of  Ireland  ;  and  therefore, 
hecause  they  have  Parliaments  holden  there,  whereat  they 
have  made  divers  particular  laws  concerning  that  dominion,  88 
it  appeareth  in  20  H.  6.  8.  &  20  El.  (b)  Dyer  360.  and  for  that  W  9Co.  117b. 
Ikey  retain  unto  this  day  divers  of  their  ancient  customs,  the  ^"■^•*®^' 
hook  in  20  H.  6.  8.  holdeth,  that  Ireland  is  governed  hy  laws 
and  customs,  separate  and  diverse  from  the  laws  of  England. 
A  royage  royal  may  be  made  into  Ireland.     Vide  (c)  11  H.  W  Fit*.  Pro- 
4.  7.  a.  &  7  (d)  E.  4.  27.  a.  which  proveth  it  a  distinct  domi-  Jwct^a?*^' 
aioo.     And  in  anno  33  Reg.  EL  it  was  renolved  by  all  the  (d)  Fits.  F^. 
Jodges  of  England  in  the  case  of  (e)  ()*Rurke  an  Irishman,  ^  ^^*  Br. 
who  bad  committed  high  treason   in    Ireland,  that  he,   by  3  i^\iis 
the  statute  of  23  H.  8.  c.  33.  might  be  indicted,  arraigned,  24.  Co.  Lit. ' 
and  tried  for  the  same  in  England,  according  to  the  pur-  ^]^  ^*  ^  ^^^ 
view  of  that  statute :  the  words^  of  which  statute  be,  «'  That  2  Veiu?4. 
^  all  treasons,  ftc.  committed  by  any  (/)  person  out  of  the  Cart  190! 
^  realm  of  England  shall  be  from  henceforth  enquired  of,  &c.*'  ^^^^y  93* 
and  they  all  reeolved  (as  afterward  they  did  also  in  Sir  John  (/^^^-^^^-S. 
Perrot's  case),  that  Ireland  was  out  of  the  realm  of  England, 
tod  that  treasons  committed  there  were  to  be  trifd  within  Eng- 
land by  that  statute.   In  the  statute  or4  Hen.  7.  cap.  24.  of  (g*)  C/r)  Cftwiy  91. 
Fines,  provision  is  made  for  them  that  be  out  of  this  land ;  and  ^^'^^^'^^  ^* 
itis  holden  in  Plow.  Com.  in  StoweKs  case  375,  that  he  that  is  ^  ^°'^'  ^^' 
ia  Ireland  is  out  of  this  land,  and  consequently  within  4hat 
proviso.     Might   not  then  the  like  plea  be  devised  as  well 
tgainst  any  person  born  in  Ireland,  as  (this  is  against  Calvin 
tMt  ia  a  postmatut)  in  Scotland  ?  For  the  I  rishraan  is  born  extra 
Sgeantiasm  Regis  regni  sui  Angl\  Sfc.  which  be  verba  operativa 
ta  the  plea :  but  all  men  know  that  they  are  natoraUborn 
sriigects,  and  capable  of  and  inheritable  to  lands  in  England, 
lisstly^  to  conclude  this  part  with  (A)  Scotland  itself:  in  an-  .^^  3  j^^  ^g^ 

f\»mA.  3^.  b.  Scathmd^  Scotin* 
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CO  Heylin'8  cient  time  part  of  (f)  Scotland  (besides  Berwick)  was  witKin 
^^^305^306.*  ^^^  power  and  li^eance  of  the  King  of  Eno^land,  as  appeareth 
(k)  Fits.  Brief,  by  our  books  (A)  42  E.  3.  2.  b.  the  Lord  Beaumont's  ctise, 
&**•  11  £•  3.  c.  2,  &c.  and  by  precedents  hereafter  mentioned ;  and 

that  part  (though  it  were  under  the  Kins;  of  England's  li/^ance 
and. obedience)  yet  was  it  governed  by  the  laws  of  Scotland. 
Ex  rotulis  Scotice^  anno  11  Ed.  3.  amongst  the  records  in  the 
Tower  of  London.     Bex^  Sec     Constiiuimus  Rich,   Talebat 
Justiciarium  nostrum  villce  Berwici  super  Twedam^  ac  omnium 
aliarum  terrarum  nostrarum  in  pariibus  Scot\  adfaciend^  omnia 
et  singula  quce  ad  officium  Justiciarii  pertinent,  secundum  legem 
-et  consuctudinem  regni  Scot\    And  after  anno  26  E.  3.  ex 
eodem  rot.  Rex  Henrico  de  Percey,  Ricarda  de  Nevil,  Sfc.    Fo- 
.lumus  et  xobis  el  alteri  vestrum  tenore  prceseniium  commitUmus 
ct  mandamus^  quod  homines  nostri  de  ScoC  ad  pacem  et  obe* 
dientiam  noslram  exisientes^    legibus,    libertatibus,    et    liberis 
consuetudinibus,  quibus  ipsi  et  aniecessores  sui  tempore  Celebris 
memories  Alexandri    quondam   Regis  Scot^  rationabiliter  usi 
fuerunt,  uti  ut  gaudere  deberent,  protU  in  quibusdam  indenturisj 
Sec  plenius  dicilur  conlineri.    And  there  is  a  writ  in  the  Re- 
gister 295.  a.   Dedimus  potestatem  redpendi  ad  /idem  et  pacem 
(a)  FitB.  Brief.  ^05/rfl»i   homifies  de   Galloway.      Now  the  case  in   (a)    42 
551.  Ant  23.  a.  jjj^  g^  g^  j^^  (which  was  within  sixteen  years  of  the  said  grant, 

concerning  the  laws  in  26  E.  3.)  culeth  it,  that  so  many  as 
were  born  in  that  part  of  Scotland  tnat  was  under  the  ligeance 
of. the  King  were  no  aliens,  but  inheritable  to  lands  in  Eng- 
land; yet  was  that  part  of  Scotland  in  another  kingdom, 
governed  by  several  laws,  &c.  And  if  they  were  natural  sub- 
jects in  that  case,  when  the  King  of  England  had  but  part  of 
Scotland,  what  reason  should  there  be  why  those  that  are  bom 
Berwick.  there,  when  the  King  hath  all  Scotland,  should  not  be  natural 

(6)  1  Sid. 3S1,    subjects,  and  no  aliens?  So,  likewise, (A)  Berwick  is  no  part  of 
2^B       858      England,  nor  governed  by  the  laws  of  England  ;  and  yet  they 
""°*      *     that  have  been  born  there,  since  they  were  under  the  olje- 
dience  of  one  King,  are  natural-born  subjects,  and  no  aliens, 
(c)  Fitz.  Pro-    as  it  appeareth  in  15  R.  2.  cap.  7,  &c.     'Fide  (c)  19  H.  6.  33. 

P^teet  49        ^'^  ^®  ^'  ^'  ^^'  *•    ^"^  y^^  *"  *^''  ^^^^^  cvLtes  and  examples, 
^     '  if  this  new  devised  plea  had  been  sufficient,  they  should  have 

been  all  aliens,  against  so  many  judgments,  resolutions,  au** 

thorities,  and  judicial  precedents  in  all  successions  of  ages. 

There  were  sometimes  in  England,  whilst  the  heptarchy  lasted, 

seven  several  crowned  Kings  of  seven  several  and  distinct 

kingdoms ;  but  in  the  end  the  West  Saxons  got  the  monarchy* 

and  all  the  other  Kings  melted  (as  it  were)  the  crowns  to 

make  one  impe^al  diadem  for  the  King  of  the  West  Saxons 

over  all.     Now  when  the  whole  was  under  the  actual  and 

real  ligeance  and  obedience  of  one  King,  were,  any  that  were 

born  in  any  of  those  several  and  distinct  kingdoms  aliens  one 

to  afiother  ?   Certainly  they  being  born  under  the  obedience  of 

one  King  and  Sovereign  were  ail  natural-born  subjects,  and 

capable  of  and  inheritable  unto  any  lands  in  any  of  the  said 

kingdoms.  .  i 

[  *  24  a.  ]       *ln  the  holy  history  reported  by  St.  Luke,  exdictamine  S/it- 
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ritus  Sanciiy  cap.  2]  et22  Act.  Apostolorumy  it  is  certain  that 
St.  Paul  was  a  Jew;,  born  in  Tarsus,  a  famous  city  of  Cilicia.; 
for  it  appeareth  in  the  said  21st  chapter,  ver»  39.  by  his  own 
words,  Ego  homo  sum  quidem  Judceus  a  Tarso  Cilicia:^  non  ig* 
no(<e'cixdialis  municeps.  And  in  the  22d  chapter,  ver.  S.  Ego 
sum  vir  Judisus  natus  Tarso  CilicuBj  &c. ;  and  then  made  that 
excellent  sermon  there  recorded,  which,  when  the  Jews  heard^ 
the  text  saith,  ver.  22.  JLevavermit  vocem  suam  dicentesj  Tolle 
de  terra  hufusmodi,  non  enimfas  est  eum  vivere;  xocifera7itibus 
auiem  eis  et  prqjicientibus  vesHmeiita  sua^  et  pulverum  jactan^ 
tibus  in  aerem,  Claadius  Lysias,  the  popular  Tribune,  to  please 
this  turbulent  and  profane  rouUitude  (though  it  were  utterly 
against  justice  and  common  reason)  the  text  saith  Jussit  TW- 
hmnu  indud  cum  in  casira ;  2.  flagellis  casdi^  and  3.  torqueri 
emn  (quid  ita?)  ut  sciret  propter  quam  causam  sic  acclamarent; 
and  when  they  had  bound  Paul  with  cords,  ready  to  execute 
the  tribune's  unjust  commandment,  the  blessed  Apostle  (to 
avoid  unlawful  and  sharp  punishment)  took  hold  of  the  law 
of  a  heathen  emperor,  and  said  to  the  Centurion  standing  by 
biin,  Si  hominem  Romanum  et.indemnatum  licet  vobis  Aagellaref) 
Which  when  the  Centurion  heard,  he  went  to  the  Tribune 
and  said,  Quid  acturus  es  ?  Hie  enim  homo  cives  Romanus  est* 
Then  came  the  Tribune  to  Paul,  and  said  unto  him.  Die 
mihi  si  tu  jRomanus  es  ?  At  ilk  dixit,  Etiam.  And  the  Tribune 
answered,  Ego  multa  summa  civitalem  hone  consequutus  sum. 
But  Paul,  not  meaning  to  conceal  the  dignity  of  his  birth« 
right,  said,  Egoaulem  et  natus  sum:  ns  if  he  should  have  said 
to  the  Tribune,  you  have  your  freedom  by  purchase  of  money, 
and  I  (by  a  more  noble  means)  by  birth-right  and  inheritance. 
Proiinus  ergo  (saith  the  text)  decesserunt  ab  illo  qui  ilium  tor^ 
turi  erantj  Tribunus  quoque  timuit  postquam  rescivit.  quia  civis 
Romanus  esset,  et  quia  alligasset  eum.  So  as  hereby  it  is  ma- 
nirest  that  Paul  was  a  Jew,  born  at  Tarsus  in  Cilicia,  in  Asia 
Minor;  and  yet  being  born  under  the  obedience  of  the  Roman 
Emperor,  he  was  by  birth  a  citizen  of  Rome  in  Italy  in  Europe, 
that  is,  capable  of  and  inheritable  to  all  privileges  and  immu- 
nities of  that  city.  But  such  a  plea  as  is  now  imagined  against 
Calvin  might  have  made  St.  Paul  an  alien  to  Rome.  For  if 
the  Emperor  of  Rome  had  several  ligeances  for  every  several 
kingdom  and  country  under  his  obedience,  then  might  it  have 
been  said  against  St.  Paul,  that  he  was  extra  *ligeantiam  Impe^  f  •  84  b.  1 
mtorif  regni  sui  ItalicBy  et  infra  Ifgeantiam  Imperatoris  regni 
tmCilicice,  8fC.  But  as  St.  Paul  was  Judceus  patrid  et  Ro^ 
warns  privilegioy  Judueus  naiione  et  Romanus  jure  nationum  ; 
so  may  Calvin  say,  that  he  is  Scotus  patrice^  et  Anglus  privUe' 
gh;  Scotus  naiione,  et  Anglusjure  nationum. 

Samaria  in  Syria  was  the  chief  city  of  the  ten  tribes :  but  it 
being  usurped  by  the  King  of  Syria,  and  the  Jews  taken  pri- 
lonersi  and  carried  away  in  captivity,  was  after  inhabited  by 
the  Panyms.  Now  albeit  Samaria  of  right  belonged  to  Jewry, 
yet  because  the  people  of  Samaria  were  not  under  actual  obe-  ' 
dience,  by  the  judgment  of  the  Chief  Justice  of  the  whole 
irorld  they  were  adjudged  alienigence^  aliens :    for  in  the 
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Evangelist  St.  Luke,  c.  17.  when  Christ  had  cleansed  the  ten 
lepers,  unfis  autem  ex  Hits  (saith  the  text)  vt  vidii  quia  munda^ 
tus  esself  regressus  €st  cum  magnd  voce  magmficans  Deum^  ei 
tecidit  infaciem  ante  pedes  ejus  graiins  agens,  ei  hie  erat  Sama* 
riianus.  Ei  Jesus  respondens  dixii^  Nonne  decern  mundaii  sutiij 
ei  navem  ubi  sunt  ?  Non  est  imenius  qui  rediret  ei  darei  gloriam 
Deo  nisi  hie  alienigena.  So  as,  by  his  judgment,  (his  Samari- 
tan was  alienigena^  a  stranger  born;  because  he  bad  the  place, 
but  wanted  obedience.  Ei  si  desii  obedieniia  non  adjuvei  locus. 
And  this  agreeth  with  the  divine,  who  saith,  Si  locus  sahare 
poiuissetj  Satan  de  ccelo  pro  sua  inobedientia  non  cecidissei. 
Adam  in  paradiso  non  cecidissetj  Loi  in  monie  non  ceeidisset^ 
sed  poiius  in  Sodom. 

6.  Now  resteth  the  sixth  part  of  this  division,  that  is  to  saj, 
six  demonstrative  illations  or  conclusions,  drawn  plainlj  and 
expressly  from  the  premises. 

1.  Every  one  that  is  an  alien  by  birth,  may  be,  or  might 
have  been,i  an  enemy  by  accident :  »ut  Calvin  could  never  at 
any  time  be  an  enemy  by  any  accident ;  ergo^  he  cannot  be  an 
alien  by  birth.  Vide  S3  H.  6.  f.  1.  a.  b.  the  difference  between 
an  alien  enemy,  and  a  subject  traitor.  Hosies  sunt  qui  nobis^ 
vel  quibus  nos  bellum  decemimus,  ccBieri  proditores^  prtsdomes^ 
SfC.  The  major  is  apparent,  and  is  proved  by  that  which 
hath  been  said.  Ei  vide  Magna  Charia^  cap.  SO.  19  E.  4.  6. 
0  E.  3.  c.  1.  S7  E.  3.  c.  2.  4  0.  5.  c.  7.  14  £.  3.  stat.  2. 
c.  9,  &c. 

3.  Whosoever  are  born  under  one  natural  ligeance  and 
obedience  due  by  the  law.  of  nature  to  one  Sovereign  are 
i^atural-born  subjects :  but  Calvin  was  born  under  <one  natural 
ligeance  and  obedience,  due  by  the  law  of  nature  to  one  Sove* 
reign ;  ergo^  he  is  a  natural-born  subject. 

r  *  S5a«  ]  ^*  Whosoever  is  born  within  the  King^s  power  or  protec- 

tion, is  no  alien  :  but  Calvin  was  born  under  the  King's  power 
'  and  protection  ;  ergo  he  is  no  alien. 

4.  Every  stranger  born  must  at  his  birth  be  either  amicus 
^rinimicus:  but  Calvin  at  his  birth  could  neither  be  amicus 
nor  inimicus  ;  ergo  he  is  no  stranger  born.  Inimicus  he  can- 
not be,  because  be  is  subdiius :  for  that  cause  also  he  cannot  be 
amicus;  neither  now  can  Scotia  be  said  to  be  solum  amid ^  as 
bath  been  said. 

^wfo'^KT^-      5.  Whatsoever  is  due  by  the  law  or  constitution  of  roan, 

ment  in  Quo     ^ny  [^  altered :  but  natural   lia:eance  or  obedience  of  the 

Hob.  87.   1    ^  subject  to  the  Sovereign  cannot  be  altered ;  ergo  natural  li- 

Black.  42.57.    geance  or  obedience  to  the  Sovereign  is  not  due  by  the  law  or 

iBonstitiition  of  man.    Again,  whatsoever  is  due  b^  the  law  of 

nature,  cannot  be  altered  :  but  ligeance  and  obedience  of  the 

subject  to  the  Sovereign  is  doe  by  the  law  of  nature ;  ergo  it 

cannot  be  altered.    It  hath  been  proved  before,  that  ligeaneo 

or  obedience  of  the  inferior  to  the  superior,  of  the  subject  to 

Ante  13  a.       4fae  sovereign,  was  doe  by  the  law  of  nature  many  thousaod 

years  before  any  law  of  man  was  made;  which  ligeance  or 
obedience  (being  the  only  mark  to  disttn^uisb  *  subject  tnm 
am  alien)  could  not  be  altered;  tlier^br^at  renaine^  atill  doe 
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by  the  law  of  nature.  For  leges  naturw  per/ecliinmas  iuni  et 
immuiabiles^  humanivero  juris  condilio  semper  in  infinitum  de* 
currity  et  nihil  est  in  eo  quod  perpetfio  stare  possit.  Ijfges  hu^ 
numas  nascuntur,  vivunt,  moriuntur. 

Lastly,  wbosoever  at  bis  birth  cannot  be  an  alien  to  th« 
King  of  En^nd,  cannot  be  an  alien  to  any  of  his  subjects  of 
England  :  but  the  plaintiff  at  bis  birth  could  be  no  alien  to 
the  King  of  England ;  ergo  the  plaintiff  cannot  be  an  alien 
to  any  of  the  subjects  of  England.     TheniA/or  and  minor 
both  be  propositiones  perspieue  verce.    For  as  to  the  major  it  is 
to  be  observed,  that  whosoever  is  an  alien  born,  is  so  accounted 
ia  law,  in  respect  of  the  King :  and  that  appeareth  first,  by 
the  pleading  so  often  before  remembered,  that  he  must  he  extra  Co.  Lit  2  h. 
UgeantiamRegiSj  without  any  mention  making  of  the  subject.  8. 
When  an  alien  born  purchaseth  any  lands,  tiM  King  only  shall 
have  them,  though  they  be  holden  of  a  subject,  in  which  case 
the  subject  loseth  his  seigniory.  And  as  it  is  said  in  our  books  ' 
nn  alien  may  purchase  ad  prqficuum  Regis  /  but  the  act  of  l  Vest.  419. 
law  giveth  the  alien  nothing :  and  therefore  if  a  woman  alien 
marrieth  a  subject,  she  shall  not  be  endowed  (l),  neither  shall  Br.DemwD  l. 
an  alien  be  tenant  by  the  curtesy.    Vide  3  H.  6. 56  a.    4  H.  8.  Ijf  ^''^ 
179.    3.  The  subject  shall  plead  that  the  defendant  is  an  *alien    [  •  85  b.] 
bom,  for  the  benefit  of  the  King,  that  he  upon  oflBce  found 
say  seise  ;  and  8*  that  the  tenant  may  yield  to  the  King  the 
land,  and  not  to  the  alien,  because  the  Kin^  hath  best  right 
thereunto.    4.  Leagues  between  our  Sovereign  and  others  are 
the  only  means  to  make  aliens  friends,  et  foedera  percmtere^^ 
make  leagues,  only  and  wholly  pertaineth  to  the  King.    5. 
Wars  do  make  aliens  enemies,  and  bellum  indicere  belong* 
eth  only  and  wholly  to  the  King,  and  not  to  the  subject,  as  ap* 
peareth  in  19  Ed.  4.  4.  fol.  6  biS.    The  King  only  without  the 
subject  may  make  not  only  letters  of  safe  conduct,  but  letters 
patent  of  denization,  towhom,  and  how  many  he  will,  and  en- 
able them  at  his  pleasure  to  sue  any  of  his  subjects  in  any  ac- 
tion whatsoever  real  or  personal,  which  the  King  could  not  do 
without  the  subject,  if  the  subject  had  any  interest  given  unto 
Um  by  the  law  in  any  thing  concerning  an  alien  born.     Nay, 
the  law  is  more  precise  herein  than  in  a  number  of  other  cases 
to  of  higher  nature:    for  the  King   cannot  grant ,  to  any 
ether  to  make  of  strangers  born,    denizens;    it  is  by  the 
law  itaelf  so  inseparably  and  individually  annexed  to  his  royal 
person  (as  the  book  is  in  80  H.  7.  fbl.  8.)  For  the  law  esteem-  Br.Patenuiii. 
eth  it  a  point  of  high  prerogative,  jus  majestatis^  et  inter  insig* 
na  nrnmuB  potestatis  to  make  aliens  born  subjects  of  the 
fsalm,  and  capable  of  the  lands  and  inheritances  of  England 
is  soch  sort  as  any  natural  born  subject  is.    And  therefore  by 
the  statute  of  87  H.  8.  c.  84.  many  of  the  most  ancient  prero- 
fstives  and  royal  flowers  of  tbe  crown^  as  authority  to  pardon 
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treason,  murtber,  manslaughter,  and  felony,  poiver  to  make 
Justices  in  eyre,  Justices  of  assise,  Justices  of  peace,  and 
gaol  delivery,  and  such  like,  having  been  severed  and  divided 
from  the  crown,  were,  again  re-united  to  the  same :  but  au- 
thority to  make  letters  of  denization  was  never  mentioned 
therein  to  be  resumed,  for  that  never  any  claimed  the  same  by 
any  pretext  whatsoever,  being  a  matter  of  so  high  a  point  of 
prerogative.  So  as  the  pleading  against  an  alien,  the  purchase 
by.  any  alien,  leagues  and  wars  between  aliens,  denizations^ 
and  safe  conducts  of  aliens,  have  aspect  only  and  wholly  unto 
the  King.  It  foUoweth  therefore,  that  no  man  can  be 
alien  to  the  subject  that  is  not  alien  to  the  King.  Non  pSlcH 
esse  alienigena  corporis  qui  non  est  capitis  non  gregi  qui  non  est 

Rcgi' 

The  authorities  of  law  cited  in  this  case  for  maintenance 

of  the  judgment,  4  H.  3.  tit.  Dower.  Bracton,  lib.  5.  fol.  427. 

Fleta,  lib.  6.  cap.  47.     In  temp.  E.   1.     Hingham's  Report. 

[  *  26  a.  ]    17  Ed.  2.  cap.  12. 1 1  Ed.  3.  *cap.  2.  14  Ed.  3  Statut.  de  Fran^ 

cid.    42  Ed.  3.  foL  2.    42  Ed.  3.  cap.  JO.    22  Lib.  As?.  23. 

13  Rich.  2.  cap.  2.     15  Rich.  2.  cap.  7.     11  Hen.  4.  fol.  26. 

14  Hen.  4.  fol.  19.  13  H.  4.  Statutum  de  Guj/an.  29  Hen.  6. 
tit.  Estoppel  48.  28  H.  6.  cap.  5.  32  Hen.  6.  fol.  23.  32 
Hen.  6.  fol.  '26.    Littl.  temps  Ed.  4.  lib.  2.  cap.  Yillenage; 

15  Ed.  4.  fol.  15.  19  Ed.  4.  6.  22  Ed.  4.  cap.  8.  2  Rich.  3. 
2.  and  12.  6  Hen.  8.  fol.  2.  Dyer.  14  H.  8.  cap.  2.  No  man- 
ner  of  stranger  born  out  of  the  King's  obeisance,  22  H.  8.  c.  8. 
Every  person  born  out  of  the  realm  of  England,  out  of  the 
King^s  obeisance,   32  H.  8.  c.  16.     25  H.  8.  c.  15,  &c.    4  Ed. 

6.  Flowd.  Comment,  fol.  2.  Fogassa's  case.  2  and  3  Ph.  and 
Mar.  Dyer  145.     Shiriey's  case.     5  El.  Dyer  224.     13  El.  c. 

7.  de  Bankrupts.  All  commissions  ancient  and  late,  for  the 
finding  of  offices,  to  entitle  the  King  to  the  lands  of*  aliens 
born  ;  also  all  letters  patent  of  denization  of  ancient  and  later 
times  do  prove,  that  he  is  no  alien  that  is  born  under  the 
King's  obedience. 

TheSthgeneral  Now  we  are  come  to  consider  of  legal  inconveniences  :  and 
put  concern-  first  of  such  as  have  been  objected  against  the  plaintiff;  and, 
ing  inconTcni-  secondly,  of  such  as  should  follow,  if  it  had  been  adtud<«^ed 
•'''^*  against  the  plaintifl; 

Of  such  inconveniences  as  were  objected  against  the  plain« 
tiff,  there  remain  only  four  to  be  answered ;  for  all  the  rest 
are  clearly  and  fully  satisfied  before  :  1.  That  if  postnati  should 
be  inheritable  to  our  laws  and  inheritances,  it  were  reason  they 
should  be  bound  by  our  laws;  but  postnati  are  not  bound  by 
our  statute  or  common  laws ;  for  they  having  (as  it  was  ob- 
jected) never  so  much  freehold  or  inheritance,  cannot  be  re- 
turned of  juries,  nor  subject  to  scot  or  lot,  nor  chargeable  to 
subsidies  or  quinzimes,  nor  bound  by  any  act  of  parliament 
made  in  England.  2.  Whether  one  be  born  within  the  king- 
dom of  Scotland  or  no,  is  not  triable  in  England,  for  that  it  is 
a  thing  done  out  of  this  realm,  and  no  jury  can  be  returned 
for  the  trial  of  any  such  issue :  and  what  inconvenience  -should 
thereof  follow,  if  such  pleiks  that  wanted  trial  should  be  allowed 
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(for  then  all  aliens  might  imagine  the  like  plea)  they  that  ob- 
jected it,  left  it  to  the  consideration  of  others.  3.  It  was  ob- 
jected, that  this  innovation  was  so  dangerous,  that  the  certain 
event  thereof  no  man  could  foresee,  and  therefore  some  thought 
it  fit,  that  things  should  fitand  and  continue  as  they  had  l)een  in 
former  time,  for  fear  of  the  worst.  4.  If  yostnati  were  by 
law  legitimated  ih  England,  it  was  objected  what  inconvenience 
and  confusion  should  ^follow  if  (for  the  punishment  of  us  all)  [  *  S6  b.  ] 
the  King's  royal  issue  should  fail,  &c.  whereby  those  kingdoms 
might  again  be  divided.  All  the  other  arguments  and  objec- 
tions that  have  been  made  have  been  all  answered  before,  and 
need  not  to  be  repeated  again. 

1.  To  the  first  it  was  resolved,  that  the  cause  of  this  doubt  was. 
the  mistaking  of  the  law :  for  if  a  postnatus  do  purchase  any 
lands  in  England,  he  shall  be  subject  in  respect  thereof,  not 
only  to  the  laws  of  this  realm,  but  also  to  all  services  and  con- 
tributions, and  to  the  payment  of  subsidies,  taxes,  and  public 
charges,  as  any  denizen  or  Englishman  shall  be;  nay,  if  he 
dwell  in  England,  the  King  may  command  him,  by  a  writ  of 
Ne  exeat  regnum,  that  he  depart  not  out  of  England.  But  if 
a  postnatus  dwell  in  Scotland,  and  have  lands  in  England, 
he  shallbe  chargeable  for  the  same  to  all  intents  and  purposes 
as  if  an  Englishman  were  owner  thereof,  and  dwelt  in  Scot- 
land, Ireland,  in  the  isles  of  Man,  Guernsey^  or  Jersey,  or 
elsewhere.  ^Ffaesame  law  is  ot*  an  Irishman  that  dwells  in 
Ireland,  and  hath  land  in  England.  Butif /705tna/t,  or  Irish- 
men, men  of  the  Isles  of  Man,  Guernsey,  Jersey,&c.  have  lands 
within  England,  and  dwell  here,  they  shall  be  subject  to  all 
services  and  public  charges  within  this  realm,  as  any  English- 
man fehall  be.  So  as  to  services  and  charges,  the  Postnati  and 
Englishmen  born  are  all  in  one  predicament. 

^.  Concerning  the  trial,  a  threefold  answer  was  thereunto 
made  and  resolved  :  1.  That  the  like  objection  might  be  made 
against  Irishmen,  Gascoins,  Normans,  men  of  the  Isles  of 
Man,  Guernsey,  and  Jersey,  of  Berwick,  &c.  all  which  ap- 
pear by  the  rule  of  our  books  to  be  natural  born  subjects ;  and 
yet  no  jury  can  come  out  of  any  of  those  countries  and  places, 
for  triaJof  their  births  there.  !2.  If  the  demandaator  plaintiiT 
in  any  action  concerning  land:)  be  born  in  Ireland,  Guernsey, 
Jersey,  &c.  out  of  the  realm  of  England,  if  the  tenant  or  de- 
fendant plead,  that  he  was  born  out  of  the  ligeance  of  the 
King,  &c.  the  demandant  or  plaiutiflT  may  reply,  that  he  was 
born  under  the  ligeance  of  the  King  at  such  place  within 
£Ioglaud ;  and  upon  the  evidence  the  place  shall  not  be  mate-  co.  Lit.  261  a. 
rial,  but  only  the  issue  shall  be,  whether  the  demandant  or  b.  6  Co.  47  a. 
plaintiff  were  born  under  the  ligeance  of  the  King  in  ^  any 
of  his  kingdoms  or  dominions  whatsoever  u  and  in  that  case 
tbe  jury,-(if  they  will)  may  find  the  special  matter,  mz.  the 
place  where  he  was  born,  and  leave  it  to  the  judgment  of  the 
court :  and  that  jurors  may  takeknowledge  of  things  done  *out  r  «  97  «  1 
of  tbe  realm   in  this  and  like  cases,  vide!  H.  7.  8  b.  20  Ed.  3.    ^  ^^ 

Averment  31.    5  Ric.  S.  tit.  Trial  54.    15  Ed.  4.  15.    32  H. 
6.  25*    Fitz.  Nat,  Brev.  196.     Vide  Dowda]e*s  case,  in  the 
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Sictfa  Part  or  my  Rcportf*^  fol.47.  and  therddiferaotb^rjudg** 
MMtits  be  f  oOchefd  (ft).  3  Brt^wit,  in  annd  S2  H.  6.  reporteth 
a  itriKniem  ih^n  lately  itiven,  (hat  where  the  defendant  pleaded 
tbt  the  plaintiff  was  a  Scof,  born  at  St.  Jobn*B  town  in  Scot* 
land,  out  of  the  ligennce  of  tbe  King ;  whereupon  they  were 
m€-  ittue,  and  that  iseue  wa9  tried  where  the  writ  was  brought, 
and  that  appeareth  alf$o  by  27  Am.  pi.  24.  that  tbe  jury  did 
find  the  Prior  to  bt  born  in  Gancoin.  (for  so  much  is  necessa- 
ri^  proved  by  the  words  trove Jhii.)  And 20  Ed.  3.  tit.  Aver* 
HMnt  34.  in  ^Jfiris  uirmfj  the  death  of  one  of  the  vouchees  wad 
alleged  at  such  a  cantle  in  Britain,  and  this  was  inquired  of  by 
the  jury ;  and  it  is  holden  in  5  Rich.  2.  tit.  Trial  54.  that  if  a 
man  be  adhering  to  the  enemies  of  the  King  in  France,  bis 
knd  is  forfeitable,  atid  hi^  adheri^nry  shall  be  tried  where  tbe 
laaKi  is,  as  oftentimes  hath  been  done,  as  there  it  is  said  by  Bel- 
knap :  and  Fitz.  Nat.  Br.  196  in  a  Moridanc.y  if  the  ancestor 
diecl  in  ifinere  pefegrinatiams  mas  vers.  Terram  Sanciam  the 
jury  shaU  enquire  of  it :  bnt  in  the  case  at  bar,  seeing  the  de- 
fenefant  hatft  pleaded  the  truth  of  the  (afle,  and  the  plaintiff 
hath  not  denied  it,  but  demurred  upon  the  same,  and  thereby 
confessed  all  matters  of  fact,  the  Court  now  ought  to  judge 
upon  the  special  matter,  even  as  if  a  jury  upon  an  issue  joined 
ill  Ettgland,  as  it  id  aforesaid,  bad  found  the  special  matter,  and 
left  it  the  coilrt. 

3.  To  the  third  it  was  answered  and  resolved,  that  this 
judgment  was  rather  a  renovation  of  the  judgments  and  cen* 
Mires  of  the  reverend  judges  iknd  sages  of  tbe  law  in  so  many 
agvs  paftt,  than  any  innovation,  as  appeareth  by  the  book  and 
bookcases  before  recited  :  neither  ha%'e  judges  power  to  judge 
according  io  that  which  they  think  to  be  fit,  but  that  which 
out  of  the  laws  they  know  to  be  right  and  consonant  to  law. 
Jydex  bonui  nihil  ex  arbitrio  suo  facial^  nee  proposilo  domesticcR 
voluntatis,  red  juxta  leges  et  jura  pronuntiat.  And  as  for  ti* 
mores,  feaiHi  grounded  upon  no  just  cause,  qui  non  cadunt  in 
eonstamtem  virum,  vani  timores  cBStimandi  sunt. 
2  Ventris  6.         4«  Aiid  as  to  the  fourth,  it  is  less  than  a  dream  of  a  shadow,  or 

a  shadow  of  a  dream  :  for  it  hath  been  often  said,  natural  le- 
gitiqiation  respecteth  actual  obedience  to  the  Sovereign  at  the 
time  of  the  birth;  for  as  the  Antenali  remain  aliens  as  to  the 
erownof  England,  because  they  were  born  when  tberewerese- 
r  «  §7  b.  ]  ^^^al  Kings  of  the  several  kingdoms,  and  the  ^uniting  of  the 
kingdotuis  by  descent  subsequent  cannot  make  him  a  subject  to 
that  crown  to  which  he  was  alien  at  the  time  of  his  birth  :  so 
albeit  the  kingdoms  (which  Almighty  God  of  his  infinite  good- 
nessand  mercy  divert)  should  by  descent  be  divided,  and  go- 
Note,  on  the      verned  by  several  Kings;   yet  it  was  resolved,  that  all  those 
K^JMw'ijr^     that  wer*  born  under  one  natural  obedience  while  the  i^lms 
they  were  di-     Were  omited  onder  one  Sovereign,  should  remain  natural  bom 
Tided;  but  are  Bubject^  and  HO  aliens;  for  that  naturalisation  due  and  vested 
Sd'K^ilSSi  ^  birthright,  cannot  by  any  separation  of  the  crowns  after- 
act.  Ward  b6  taken  away  :  nor  he  that  was  by  judgment  of  law  tt 

(«)  Yid.  note  D^mUWn  case^  6  Rep.  47  b. 
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natural  subject  dt  the  iiine  of  his  birth,  become  an  alien  by 
such  a  mmiter  ex  po9i  facto.  And  in  that  case,  upon  such  an 
accident,  our  posinatus  may  be  ad  fidcnt  utriusauf.  Regit^  as 
Bracton  saith  in  the  afore  remembered  place,  fal.  427.  Sieut 
jtug/icuM  pon  audiiur  in  placitnnda  aliquem  de  trrrit  ei  tene*» 
ment*  in  Francid,  ita  nrc  debet  Francigena  ei  aliemgena^  qui 
Juerii  adjukm  Regis  Francimj  audiri  placitando  in  Anglid  : 
Mtd  tamen  sttn^atiqui  Franeigenm  in  Franeid  qui  sunt  ad  /idem 
mtriusque ;  et  semper  fuerunt  ante  Normamam  deperdiiam  e$ 
po$i^  ei  qui  placiiani  hie  ei  ibiy  ed  ratione  qua  sunt  ad/idem  uiri^ 
sisqutf  sicut  firii  fFiilietmus  comes  mareschaUus  ei  manens  An^ 
gUdj  eiM.de  Gynes  manens  in  Francidj  et  aUi  plures.  Con«  • 
caroini^  tha  reason  drawn  from  the  (a)  etymologies,  it  made  ^ )  ^o  tit.  ca 
aitaiaat  tfaem^  for  that  by  their  onn  derivation  alienm  gentk  b.  ' 
and  ubenm  tigeantitB  is  all  one :  but  arguments  drawn  from 
dyivolofftes  are  too  weak  ai^d  too  light  for  judges  to  build 
thai rju<%nc»nts  upon:  (or  uepenumero  nbi  proprieia$(i)  ver^^  ^^^^(^iiq^ 
bormm  uitendiiur^  sensus  veriiatis  amiuiiur :  and  yet  when  they 
ap'ee  with  the  judgment  of  law,  judges  may  use  them  fbr  oi^ 
naments.  But  on  the  other  side,  some  incoiiveniencies  should 
follow,  if  the  plea  against  the  plaintiff  should  be  allowed  : 
for  first  it  makcth  ligeance  local:  videlicet^  ligeantia  Regis  regni 
smi  Scoiice^  and  ligeantia  Regis  regni  sui  Anglics :  whereupoH 
should  follow,  first,  that  faith  or  ligeance,  which  is  universal, 
should  be  con^ned  within  local  limits  and  bounds:  secondly, 
that  the  subjects  should  not  be  bound  to  serve  the  King  in 
peace  or  in  war  out  of  those  limits;  thirdly,  it  should  illegiti- 
mate many,  and  s^me  of  noble  blood*  which  were  born  in 
Gaficnin,  Guienne,  Normandy,  Calais,  Tournay,  France,  and 
divers  other  of  his  Majesty's  dominions,  whilnt  the  same  were 
in  actual  ^obedience,  and  in  Berwick,  Ireland,  Guernsey,  and  [*  28  a.  ] 
Jersey,  if  this  plea  should  have  been  admitted  for  good.  And, 
thirdly,  this  strange  and  new  devii^ed  plea  inclineih  too  much 
to  countenance  that  dangerous  and  desperate  error  of  the 
Spencers,  touched  before,  to  receive  any  allowance  within 
\\  eatminster-hall. 

In  the  proceedmg  of  this  case,  these  things  were  observed, 
and  ao  did  the  Chief  Justice  of  the  Common  Pleas  publicly 
deliver  in  the  end  of  his  argument  in  the  Exchequer  Cham- 
'  ber.  First,  that  no  commandment  or  message  by  word  or 
writing  was  sent  or  delivered  from  any  whatsoever  to  any  of 
the  Judges,  to  cause  them  to  incline  to  any  opinion  in  this  case  ; 
which  1  remember,  for  that  it  is  honourable  for  the  state,  and 
coiiaonaiit  to  the  laws  and  statutes  of  this  realm.  Secondly, 
there  was  observed,  what  a  concurrence  of  judgments,  resolu- 
tiona,  and  rules,  there  be  in  our  books  in  all  ages  concerning 
this  case,  as  if  they  had  been  prepared  for  the  deciding  of  the 

Ioeation  of  this  point :  and  that  (which  never  fell  out  in  any 
ooMfal  case)  no  one  opinion  in  all  our  books  is  against  this 
jadpnent.  Thirdly,  that  the  five  Judges  of  the  King's  Bench, 
who  adjourned  this  case  into  the  Exchequer  Chamber,  rather 
adjourned  it  for  weight  than  difficulty, Tor  all  they  in  their  ar- 
guments una  voce  concurred  with  the  judgment.    Fourthly, 
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tbat  never  any  case  was  adjudged  in  the  Elxchequer  Chambe 

with  greater  concordance  and  less  variety  of  opinions,  th( 

Lord  Chancellor  and  twelve  of  the  judges  concurring  in  om 

opinion.     Fifthly,  that  there  was  not  in  any  remembrance  s< 

honourable,  great,  and  intelligent  an  auditory  at  the  hearioj 

of  the  arguments  of  any  Exchequer  Chamber  case,  as  was  a 

this  case  now  adjudged.     Sixthly,  it  appeareth,  that  jurispru 

4entia  legis  communis  Anglias  est  scientia  socialis  et  copiosa  :  so 

ciable,  in  that  it  agreeth  with  the  principles  and  rules  of  othe 

excellent  sciences,  divine  and  human  :  copious,  for  that  quam 

f.s  Co.  127  b.    W5  ad\  ea  quas  Jreqiienthis  accidnnt  jura  adaptantur^  yet  in  \ 

(io.  Lit.  218  a.    case  so  rare,  and  of  such  a  quality,  that  loss  is  the  assured  em 

Ciurt^l3^6Co   ^^  ^^^  practice  of  it  (for  no  alien  can  purchase  lands,  but  hi 

87  a.     *  loseth  them  ;  and  ipso  facto  the  King  is  entitled  thereunto,  ii 

respect  whereof  a  man  would  think  few  men  would  attempt  it 
there  should  be  such  a  multitude  and  farrago  of  authorities  ii 
all  successions  of  ages,  in  our  books  and  bookcases,  for  th( 
deciding  of  a  point  of  so  rare  an  accident.  Et  sic  determincUt 
et  terminata  est  ista  quasstio. 


[  *  28'b.  ]   The  Judgment  in  the  said  Case,  as  entered  on  Re 

cord  J  Sfc. 

'^Whereupon  all  and  singular  the  premises  being  ^een,  an< 
^^  by  the  Court  of  the  Lord  the  now  King 'here  diligently  in 
«  spected  and  examined,  and  mature  deliberation  being  lia< 
<<  thereof;  for  that  it  appears  to  the  Court  of  the  Lord  th( 
^^  now  King  here,  that  the  aforesaid  plea  of  the  said  Richan 
^^  Smith  and  Nicholas  Smith  above  pleaded,  is  not  sufficien 
^^  in  law  to  bar  the  said  Robert  Calvin  from  having  an  answe. 
^^  to  his  aforesaid  writ :  therefore  it  is  considered  by  the  Cour 
^^  of  the  Lord  the  now  King  here,  that  the  aforesaid  Richarc 
^^  Smith  and  Nicholas  Smith  to  the  writ  of  the  said  Robert  d< 
*^  further  answer." 

[See  now  the  statutes  for  the  union  of  both  kiogdomi.] — J^Tote  to  fQrme\ 
Edition. 
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BULWER'S  CASE. 

Mich.  26  &  29  Eiiz. 

B.  broDf^ht  an  action  on  the  case  in  the  county  of  BT.for  maliciously  cftiis-        BuLwaa 
ia^  him  to  be  outlawed  in  London  npon  process  sued  out  of  a  Court  ^' 

•    at  Westminster,  and  causing  him  to  be  imprisoned  in  BT.  upon  a  eajriat 
MtlMgrniuM    directed  to  the  Sheriff  of   that  county,    but  issued  at 

'    Westminster ;  and  upon  demurrer  it  was  adjudged  that  the  action  was 
well  brought  in  the  county  of  N. 

In  all  cases  where  the  action  is  founded  on  two  things  done  in  several 
counties,  and  both  are  material  or  traversable,  and  the  one  without  the 
other  does  not  maintain  the  action,  the  plaintiff  may  bring  his  action 
in  which  county  he  will.    S.  C.  4  Leon.  58. 


BgLWBR  of  Dalling  in  Norfolk,  brought  an  action  on  his  Key.  22.  S.  P. 
case  aninst  George  Smith,  and  declared  that  one  Henry  Hey-  4  B.  and  A.  95. 
don,  &q.  did  recover  20/.  &c.  in  the  Common  Pleas  against 
tbe  plaintiff,  and  after  judgment,  and  before  execution,  the 
said  Henry  Heydon  died,  and  afterwards  the  said  defendant 
knowing  thereof,  at  W.  in  the  county  of  Norfolk  to  outlaw 
tbe  plaintiff  upon  the  said  judgment  in  the  name  of  Henry 
Ifejdon  nuUitwsi  et  deceptive  machinatus  esty  in  performance  of 
which  the  defendant,  Trin.  23  Eliz.  at  Westminster  in  Mid< 
dlesex,  purchased  a  writ  of  Capia$  ad  satisfaciendum^  in  the  Cr.Jac.  6/i7. 
name  of  the  said  Henry,  upon  the  said  judgment,  directed  to  Cr.Et.629. 
the  Sheriffs  of  London,  who  by  the  procurement  of  the  defend*  - 
ant  returned  Non  est  inventus  ;  whereupon  the  defendant  pur- 
chased a  writ  of  Exigent  in  thenameof  the  said  Henry,  wnich 
writ  the  said  sheriff  by  the  procurement  of  the  said  defendant 
returned,  that  atseveral  hustings  the  said  now  plaintiff  had  been 
demanded,  et  ad  hustingum  ad  communibus  placitis  tent*  in  Guild* 
W(f(J  civitatis  pr^ed*  die  IjufC  prox"  post  festum  ApostoL  Si- 
^fdt  ei  JtuT^  anno  supradicC  prced*  ibe  now  plaintiff,  quint^ 
fxactiu  fuii^  4^.,  et  ideo  ipse  tne  plaintiff  utlagatus  fuit:  and 
afterwards  Pasch.  24   EL  the  defendant  purchased  out  of  the 
laid  Common  Plejis  a  writ  of  Capias  Mtlagatum^  in  the  name 
Pf  the  said  Henry,  directed  to  the  g^^eriff  of  Norfolk,  to  arrest 
nis  body,  &c.  which  writ  did  mention  that  tbe  said  now  plaintiff 
^^  outlawed  die  Lairi  prox^  ante  festum  Apostolorum  Simonis 
?  Jud'y  Sfc.    And  the  said  writ  the  defendant  at  W.  aforesaid 
W  tbe  said  county  of  Norfolk,  did  deliver  to  one  Robert  God- 
frey then  deputy  to  the  Sheriff  of  the  said  county,  to  the  in- 
tent  that  he  should  execute  the  said  writ,  the  which  Robert 
I9  force  of  the  said  writ  took,  and  arrested  the  said  now 
▼ouiy.  B 
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plaintiff*,  and  did  imprison  him  by  the  space  oF  two  months, 
until  the  now  plaintiff  purchased  his  charter  of  pardon,  by 
reason  of  which  outlawry  he  forfeited  all  his  ^oods  and  chat- 
tels :  and  upon  this  declaration  the  defendant  did  demur  in 
law}  and  the  principal  cause  of  the  demurrer  was  because 
.   [♦lb.]     this  action,  by  the  pretence  of  the  defendant,  *ought  to  have 

been  brought  in  Middlesex  where  the  wrong  began,  for  there 
(as  it  was  said)  the  defendant  took  out  as  weU  the  Cap"  ad  sa* 
tisfac*  as  the  Exigent  and  the  Cap*  nllagatum  also.    And  al- 
though the  Cap^  utlagaf  was  executed  in  Norfolk,  yet  the  ac- 
tion ought  to  be  brought  where  the  wroug  began  ;   as  in  the 
case  of  Conspiracy  in  A2  E.  3.  14  a.  and  divers  other  cases 
alao  were  put ;  also  by  the  outlawry  which  wBfi  iti  LondfNi  «1L 
his  goods  and  chattels  were  forfeited  where  it  is  more  reason 
m  semper  de-    to  bring  the  action  than  in  Norfolk.    But  it  was  answered  and 
MJ^ato!^^'  rwolvfti,  that  the  (a)  action  was  well  brought  iu  Norfolk ;  for 
meUorempos'     it  19  a  iBBzim  iQ  law,  quod  ibi  temper  dfbci'Jim  trUUiOt^  mbiju- 
sunt  habere       ratoT*  mtUorem  possunt  habere  noliiiam,  A  ad  io  Norfeilk  Wi|»  the 
(a)*CnEi. 674.  "^ Wblc  wrQog, for  (here  the  plajiotiS* was  imprisoqed  fair  (bQ  J^ce 
844.  Dyer  38.'  of  tiTo  iBoatUs,  gmd  therefore  it  is  grent  reason  tk^t  tb^  pinin- 
pi.5i.  Cr.Car.  tjflf  jdjiay  hav^  his  actio^i  there ;  and  it  4oth  uot  iippe^r  by  the 
4o!  pi.  66.  ^'      record  what  goods   or  chattels  the  plaiuti6*bad  ^^  the  ti,qae  of 

the  outlawry,  but  for  the  aggravating  of  the  damages,  the 

pUjntifT  mi)y  give  in  evidence  what  goods  and  cti^ittels  he  hath 

forfeited  by  the  outlawry.     And  this  action  doth  consist  upon 

two  principal  parts,  the  one^  tpatter  of  record,  and  the  other ' 

matter  iq  fact ;  and  hon^of  the  matters  of  record,  hut  i«  mixect 

with  matter  of  fact ;  and  no  matter  of  fact,  but  19  mixed  with 

matter  of  record  :  for  the  writs  and  the  outlawry  are  matters 

of  recordf  but  mixed  with  matters  in  fact,  sc,  purchasing,  nnct 

prosecution  of  them  by  the  defendant  in  the  naii^e  of  Henry 

I^eydon,  which  are  ipatters  in  fact;  also  the  imprisonment  is 

a  matter  in  (act,  but  it  is  mixed  with  the  writ  of  Cap^  utlagaVy 

which  is  of  record,  sc,  if  the  plaintiff*  was  arrested  by  virtue 

Where  matter    thereof^     And  matters  in  fact  are  triable  only  by  the  country 

is  depcnd?ng^    and  not  matters  of  record ;  and  when  one  matter  in  one  county 

upon  matter  in  id  depending  upou  the  matter  in  the  01  her  county,  there  the 

anothercoun-     plaiutiff'may(A)  choose  in  which  county  he  will  bring  his  action 

may  choowin*  (""'©89  the  defendant  upon  the  general  issue  pleaded,  shoujd 

which  county     be  prejudiced   in  his  trial,  as  he   would  not  be   in  this  case) 

V  ^*!i^"°^     ^8  it  two  (c)  conspire  ^o  indict  a  man  in  one  county,    apd, 

leas^cdcfend-  ^^^7  ^y  ^^^^^  malicious   prosecution  nuke   the  execution  of 

ant  should  be     their  conspiracy  in  another  county,  and  there  cause  the  party 

prejudiced  in      to  be  indicted,   the  plaintiff*   may   have   his  action  of  con- 

(*)  "sid.  218.   ^piracy  in   which  county   he  will,   for    they   put    their  con- 

219.  401.    1      spiracy  in  one  cQuntv   in  execution  in  the    other,    and  the 

^Jj^-^JP- ^98,  matter  of  record  of' tbe   indictment   is   mixed  with  the  mat- 

100.'  Lateh.      ^^^  of  fact.      But  if  ♦ihey  conspire  in  one  county,   by  fbrce 

262.  1  Brownl.  pf  which  conspiracy  Without  any  other  act   by  them,  he   is 

j^  ^•foo^'ir       indicted  in  i^notner  county,  there  the  writ  ought  to  be  brought 

22.  Hob.  196°'    '"  ^^^  county  where  the  conspiracy  was,  for  the  defendants  have 

209.    Dyer  38.  pi.  54.    Cr.  El.  574.  844.  Plow.  530.    (c)  4  Leon.  53.  2  Roll.  Rep.  259.'Stanf.  Cor. 
16*6  d. 
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dotoe    DothiDg  in  the  county  where  the  indictment  was,  nor 
wer6  ptrties  nor  privies  to  the  finding  of  the  indictment,  but 
oalj  by  the  conspiracy  in  the  other  county.     And  that  appears 
IB  14  E.  4.  3  b.  and  ro  the  books  in  (d)  48  E.  3.  14  a.  20  (e)  (d)  Fitz.Coii. 
H.  6.  10a,  b.  P.N.  B.  (/)    116  b.  and  other  books  are  well  g^'^^^y^^Jj^,  g. 
reconciled.  If  a  {g)  menace  be  made  in  Essex  by  which  my  te-  fc)  Br.  Lieu  a! 
nants  depart  in  London,  I  shall  have  my  action  in  Essex,  and  not  (/)  F.  N.  B. 
*in  LtfOndon,  for  in  stich  case  I  have  done  nothing  in  London,  9  ^^^  ^*        ^ 
H.6.4Sb*     In  all  cases  where  the'  action  is  founded  upon  .  )BtLieu9i 
two  (a)  thinrs  done  in  several  counties,  and  both  are  material  b^.  WaBi.9. '  * 
or  traversable,  and  the  one  without  the  other  doth  not  main-  (a)  Dyer  39. 
tain  the  action,  there  the  plaintiflT  may  choo6e  to  bring  his  ac-  354^'^*!  s]^(Il 
tion  in  which  of  the  counties  he  will  (a),  as  it  is  if  a  servant  be  239,  240,  341. 
(i)  retained  in  one  county  and  departs  in  another,  and  there-  W  FitK.La- 
with  agree  41  E.  3.  1  b.    34  H.  6. 18  a.    38  H.  6.  15  b.     15  J?'-^/^*!L^ 
E.  4,  6.    SO  H.  6.  11.  29  H.  8.  Dyer  38.     20  E.  3.  25.,  &c.  5X. LieHi! 
So  if  a  man  be  arrested  in  execution  in  one  county,  and  he  (c)  Dy.  38.  pi.  53. 
escapes  into  another  connty,  the  plaintiff  may  choose  to  bring  ^{^'^  ^37  u 
luB  action  in  which  of  the  counties  he  will,  and  therewith  agree  4  Leon.  53  * 
15  E.  4.  3  a.  b.    SO  H.  6.  6  a.  b.     11  El.  Dy.  278.     So  in  14  E.4.  3  b. 
a  writ  of  (d)  annuity  founded  on  a  prescription   against  a  m' J'^^^%3 
man  of  religion,  or  body  corporate,   where  the  church  or  Cr.Ei.  27h 
house  is  in  one  county,  and  the  seisin  is  alleged  in  another  62.i.   2  RolL 
county,   the  plaintiff  may  choose  in   which  county  he  will  ^J^s^/'J^fi 
bring  his  action.  48  E.  3.  26.  a.  b.    4  H.  4.   1.    4  H,  6.  Br  Lieii  33 
5  b.     10  H.  6.  19  a.  b.    39  H.  6.  15  b.    2  E.  4.  28  b.    4  E.4.  43.>2. 82. 
36  a.,  &c.  F.  N.  B.  152  e.  Otherwise  if  the  annuity  be  granted  {g^^^J'^j^®- 
in  one  county  to  be  paid  in  another,  the  action  lies  where 
the  grant  was,  and  so  is  f  8  H.  6.23  b.    So  if  a  man  cites  one  ^  ^^  Lien27. 
10  one  county  to  appear  before  (e)  the  Adniiral  in  another  («)Hob.  196.' 
county,  for  a  thing  done  in  the  body  of  the  county,  by  force  of 
which  the  party  appears,  he  may  have  his  action  in  the  one 
county  or  the  other  at  his  pleasure,  5  Ma.  Dyer  159  b.  42  E. 
3.14  a.    44  E.  3.  31  b.  32  a.    46  E.  3.  8  b.    3H.4.  3a.    38 
H.  6. 14  b.     14  E.  4.  3  a.  b.    The  same  law  of  the  Spiritual 
Court.    So  if  the  defendant  casts  a  protection  in  one  county, 
and  remains  in  another  county,  he  may  bring  his  action  in 
which  of  the  counties  he  pleaches.  20  H.  6.  10  a.  b.  So  if  a  man 
strikesa  person  in  one  county(  /'),and  he  dies  in  anothercounty,  (y)  D^^r  40. 
the  appeal  of  murder  may  be  brought  in  the  one  or  the  other  pi.  71. 
county,  and  yet  the  defendant  did  nothing  in  the  county  where 
the  party  died,  but  the  (g*)  death  which  ensued  on  the  stroke  {g)  a  Co.  42  b. 


{i^kcc.Gregtony,  Heather^  Strange  7S7.  case^  which  bad  been  decided  13  years  be- 

•Seici  V.  AfTffl.  S  T.  R.  238.    Mayor  of  Lon-  fore,  seems  to  have  escaped  the  notice  of 

^v.  Coif,  7  T.  R.  583.     In  GybbirCt  cate^  the  Court.    However  in  the  Vecent  case  of 

Cro.Kliz.  646.  the  Court  held  that,  in  an  ac-  Pope  v.  Davh,  2  Tautt.  253.  the  Court  de- 

tioQ  oQstat.  1  and  2  P.  and  M.  c.   12.  for  cided  that  the  venue  might  be  laid  in  either 

^iag  a  distress  out  of  the  place  where  county.    Wd.vAso  Rex  v.  Burdett,  4  B^SLud 

tikeo,  into  another  county,  the  vmiVf/ncias  A.   175.    Com.   Dig.  Action  N.  S — 11.     I 

ought  to  kav«  been  from  both  counties,  fur  Chitty  on  Pleading,  242.  4th  ed. 
tbe  tort  consisted  of  two  parts ;  Buiwert 
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makes  the  felony.  18  E.  3.  32.    9  Hf.  6.  63.    45  Ass.  pi.  9^  43 
(A)  Br.  Appeal  gj.  g.    g  (ft)  H.  7.  12  a.    4  H.  7.  18.    6  H.  7. 10.     11  H.  4. 
(0%S?9'.  pi'.  93.    If  a  man  commits  (f )  a  robbery  in  one  county,  and  car- 
56.40.  pi.  66.    ries  the  goods  into  divers  counties  the  party  robbed  may  have 
KAlir.l60b.      an  appeal  of  felony  in  which  of  th^  counties  he  will,  but  not 
56.  Su?ff  63  g!  »"  (*)  appeal  (b)  of  robbery  but  only  in   the  county  where 
VTinch.  69.        the  robbery  was  done;,for  it  is  Gelony  in  all  the  counties  where 
Latch.l97j27l.  the  goods  dre  carried  (for  felony  doth  not  divest  property) 
If  if  &c.  For-  ^^^  ^^  is  no*  robbery  (which  ought  to  be  done  to  the  person 
res.  157.*  Saik.  of  a  man)  but  only  in  the  county  where  the  robbery  was 
614.  2H. P.  c.  done.  4  H.  7. 5  b.    29  H.  8.  39,  40.  Dyer,  11  H.  4.  93.    3  E.* 
I>fbt  on  alcittc  3.  tit.  Ars.  446.    In  debt  if  a  man  declares  on  a  lease  (/)  ibr 
fdr  years  in  one  years  in  one  county  of  land  in  another  county,  he  ought  to 

f?^°!Jvfi*"^   bring  his  action  where  the  lease  was  made,  and  not  where 
a       .  «-        ^^^  ^^^^  j.^^^  j.^^  ^^  action  is    grounded  .upon   the  con- 
tract made  by  the  lease  (c).  38  H.  6.  15.  ace.  per  cur.  8  H.  6. 
23.  ace.  vide  4  H.  6.  18.     14  E.  4.  3.    29  H.  8.  40  Dyer.     So 
the  law  well  explained  in  a  case  in  which  are  ♦varieties  of 
opinions  in  our  books.     But  if  a  lease  be  made  in  one  county, 
and  the  land  lies  in  another,  the  action  of  (a)  waste  shall  be 
brought  where  the  land  lies,8nd  not  where  the  lease  was  made,. 
(4  Crlcar.  1S4.  although  the  term  be  pasFed;  for  the  land  and  damages,  or  da- 
Dyer40.pl. 70.  mages  only  for  the  waste  which  is  local,  shall  be  recovered.  14. 
?'wf^'/^ako    E.  4.  ace.    If  a  man  promises  to  (6)  cure  one  in  one  county,* 
S55  12  R4^3    *"^  misdoeth  in  another  county,  the  plaintiff  hath  his  election 
a.  Br.  Lieu  43.  to  bring  his  action  in  which  of  the  c6unties  he  will,  and  there- 
r  ?m^40^'i     ^^^^  agrees  1 1  R.  2.  Action  sur  le  Case  37.     If  a  man  doth  not 
70. 6&od.'i94.  repair  a  wall  in  Essex,  which  he  ought  to  repair,  whereby  my 
1  Sand.  238.      land  in  Middlesex  is  drowned,  I. may  brin^  my  action  in  Essex, 
1  J<m.4i;  44.     for  there  is  the  default,  as  it  is  adjudged  in  7  H.4.  8 ;  or  I  may 
(*)  |?7'^\P^*   bring  it  in  Middlesex,  for  there  I  have  the  damage,  as  it  is  proved 
37!  1  Cro?l43.  by  ^^^'  2.  Jction  sur  le  Case  36.     So  if  one  forge  a  (r)  deed 
1S3.  in  one  county  and  proclaims  it  in  another,  the  plaintiff  may 

choose  in  which  county  he  will  bring  his  action.  29  H.  8.  38. 
f^A^L^^hidi  ^^'  ^*  ^  *•  ^*  ^"^  when  the  defendant  upon  pleading  not 
be^prejudiccd  g"''*y  s*^^"  ^^  prejudiced  in  his  trial,  there  the  plaintiff  hath 
in  his  trial,  the  not  election  to  bring  his  action  in  which  county  he  will,  {d)  29 
plaintiff  has  no  H.  8.  Dyer  38.  where  Gawyn  sued  an  appeal  of  robbery  in 
\c)^,'z^.  pi.  *b®  county  of  Wilts  where  the  robbery  was  done,  against  Hus- 
54. 39.  pi.  57.  sey  and  Gibbs,  as  accessaries,  and  declared  that  the  principals 
KA  ^r'?\'!^^*  named  in  the  writ,  and  who  were  attainted,  did  the  robbery 
^Vtid  A.  '"  ^^^  county  of  Wilts,  and  that  the  defendant  feloniously  at 
174!  London^  before  the  robbery  done,  did  abet  them  to  do  it ;  and 


in  another 
county,  mnst 
be  brought  in 
the  county 

[•26.1 

where  the  lease 
was  made, 
otherwise  of 
an  action  of 
waste. 


(b)  Appeals  of  murder,  treason,  felony, 
or  other  offences,  are  abolished  bj  stat.  59 
Geo.  3.  c.  46. 

(c)  He  may  bring  his  action  in  cither 
county,  Gawen  v.  Hutsee  and  Gibbet,  Dyer 
40  a.  King  v.  Fraser,  6  EaKt.  353.  In  an  ac- 
tion upon  a  lease  for  non-payment  of  rent  or 
other  breach  of  covenant  when  the  action 


is  founded  on  privity  of  contract  it  is  tran- 
sitory, and  the  yenue  ma^  be  laid  in  any 
co(inty :  but  when  the  action  is  founded  in 
the  privity  of  estate,it  islocal^and  the  venue 
must  be  laid  in  the  county  where  the  es- 
tate lies.  Vide  Serjt.  Williains*s  notes  5.  and 
6  to  TImrshjf  V.  Bant^  I  Saund.  241, 
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it  was  adjudged,  that  although  the  plaintiff  can  have  but  (e)  (0^  Co*  47  b. 
one  appeal  against  the  principals  and  accessaries,  and  against  ^^^^  ^^^^'  ^' 
the  principal  of  necessity  it  ought  to  be  brought  in  the  county 
of  Wilts,  yet  because  those  of  the  county  of  Wilts  upon  not 
guilty  pleaded,  and  London  cannot  join,  and  those  in  Wilts 
cannot  inquire  of  a  thin^  in  London,  although  it  be  transitory 
(for  in  case  of  felony  which  concerns  the  life  of  a  man,  every 
ad  shall  be  tried  in  the  proper  county  where  the  act  was  in 
truth  done)  the  appeal  against  the  said  accessaries  did  abate, 
43  E.  3.  17, 18, 19.    And  it  is  to  be  observed,  that  in  all  real  All  real  ac- 
actions,  if  any  issue  rises  on  the  land,  or  in  any  action  in  which  S^'ri  *'*^oii 
the  possession  of  the  land  or  (/)  local  thing,  or  which  rises  on  the  land,  or 
the  land  by  reason  thereof,  is  to  be  recovered,  all  these  shall  an^  action  in 
be  brought  in  the  county  where  the  land  lies;  as  in  a  writ  of  J^gjon^oft^" 
right  of  ward  of  land,  or  writ  of  intrusion  of  ward,  these  shall  land  or  local 
be  brought  in  the  county  where  the  land  lies;  although   the  thing,  or  which 
refusal  were,  or  the  seigniory  be  in  another  county,  29  E.  3.  3-  f*"^*  ?^  ^* 
38  H.  6.  14  b.  22  R.  2.  Bre.  937.  ace.  So  in  a  writ  of  right  of  [^rJl'uZ 
ward  for  the  body  only,  it  shall  be  brought  in  the  county  where  be  recovered, 
the  land  is,  for  that  is  in  the  right  and  savours  of  the  land,  ^^^  ^  .    . 
21  E.  3.  42.  30  E.  3.  25.  9  E.  3. 12,  13.  10  E.  3. 7.  ace.  and  the  c^?y  Vhere 
reason  of  40  E.  3. 6.  agrees  with  it,  although  the  judgment  there  the  land  lies, 
is  liientioned  to  be  given  contrary.    But  a  writ  of  ravishment  ^l?^^^* 
of  ward  shall  be  brought  where  the  ravishment  was,  and  not  Hob.  37. 
where  the  land  is,  or  where   the  body  is  carried :    for   it  Winch.  69. 
•is  founded  on  the  ravishment.  38  H.  6. 14  b.  22  R.  2  Brev.      [  *3a-  ] 
937.  and  12  E.  Dy.  289.   And  a  writ  of  forfeiture  of  marriage  ^^^^^^^^ 
shall  be  brought  where  the  land  is,   for  the  writ  doth  suppose  134. 
aa  intrusion  into  the  land  ;  and  therewith  agrees  the  said  book  F.  N.B.  140.  r. 
in  22  R.  2.  and  38  H.  6.  15  a.     And  a  writ  de  valore  (a)  mari-  ^^^^  ^^  *• 
tagil  shall  be  brought  where  the  land  is  ;  for  the  lord  need  not  (a)  Br.  Lieu  43. 
aake  any  (b)  tender:  but  if  he  makes  a  tender,  and  the  other  (6)5Co.i27a.b. 
refuses,  and  he  alleges  it  in  the  county,  then  the  writ  de  va- 
lore maritagii  lies  in  the  county  where  the  refusal  was,  22  R.  2. 
Brev.  937.  38  H.  6.  15  a.  Writs  of  Qu.  imp.  and  Qu.  inaim' 
hrmni  (c)  shall  be  always  brought  where  the  church  is;  for  by  ^c) F. N.B. 48. 
the  one  the  plaintiff  shall  recover  bis  presentment,  and  by  the  c. 
other  the  Bishop's  clerk  shall  be  removed,  and  the  plaintiff's 
derk  admitted,  38  H.  6.  14  and  15  accord.  Fide  4  Ed.  3.  9. 
Otherwise  it  is  in  the  King's  case.     But  a  Qu.  (d)  non  admisit  (d)  Dy.  F.N.B. 
shall  be  brought  in  the  county  where  the  refusal  was,  and  47.  f.  40.  pi.  69^ 
not  in  the  county  where  the  church  is,  because  damages  are 
only  to  be  recovered,  and  the  refusal  is  the  beginning  of  the 
wrong,  and  the  ground  of  the  action  ;  and  so  is  the  book  ad- 
judged in  38  H.  6.  14  and  15.  F.  N.  B.  47.  f.  And  a  Qu.  imp. 
of  a  Prebend  shall  be  brought  in  the  county  where  the  cathe- 
tel  church  is,  and  not  in  the  county  where  the  body  of  the 
Prebend  is;  for  the  plaintiff's  clerk  is  to  be  inducted  and  in- 
^lled  in  the  cathedral  church,  and  therewith  agrees  21  E.  3. 
5.  and  2  El.Dy.  194.  {e)  but  43  E.  3.  34.  and  15  Ed.  3.  Br.  (^)  Dyer  194. 
^«  seem  contrary.  24  E.  3.  37.     And  so  the  law  is  well  ex-  pi.  3d. 
pUioed  in  a  case  in  ^hich  there  were  different  opinions  in  our 
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A  man  having  |;)ooks.  And  if  ^  man  at  (he  commoti  Ir.w  liad  a  rent  imuing 
oirtoftwo"*^  Qi|t  of  two  counties,  be  could  not  bave  had  an(/)  assise  in 
counties,  could  one  county,  because  every  part  of  the  land  in  the  two  counties 
Dot  at  common  jg  charged  with  the  rent,  and  all  should  be  put  in  riew,  as  il 
«r«eTn^^c  is  a^^^d  in  18  E.  2.  Ass.  380.  18  E.  3. 32.  10  E.  3.  81.  10  Ass. 
county.  p.  4.   and   IS  Asg.  p.  1.    But  if  a  man  makes  a  lease  pur 

^^v  ^  3  b^24  ^^'^^  '^^^  of  land  in  two  counties,  rendering  rent,  and  the  rent 
||]  i,^' '  is  bebindi  and  cesC  que  vie  dies,  the  lessor  aball  have  an  action 

of  debt  in  which  of  the  counties  he  will,  for  now  It  is  changed 
into  debt;  and  in  that  case  no  land  shall  be  put  in  view,  but 
the  person  of  the  debtor  shall  be  only  charged  by  the  cpoimoii 
law.  So  if  a  rent  be  issuing  out  of  the  land  of  B.  in  two  e^utt- 
ties,  and  the  rent  is  behind,  and  he  who  .has  the  rent  dies,  bift 
executors  may  have  an  action  of  debt  against  B.  in  which  of 
the  counties  they  will,  on  the  statute  of  3§  H.-8.  cap.  37. ;  for 
altho\igh  he  ought  to  bring  his  action  in  one  of  the  eoonties, 
yet  at  the  common  law  the  person  of  the  defendant  is  charge-^ 
able  in  the  actiqn  of  debt,  and  not  the  land.  And  before  the 
Cr)  2  Inst.  231.  statute  of  (g)  6  H-  2,  c.  3.  a  writ  of  debt  and  account  against 

a  receiver,  and  such  actions  might  be  brought  in  such  county 

where  the  party  might  be  best  brought  in  to  answer,  and  the 

plaintiff  might  have  declared  on  a  contract  or  receipt,  &e*  in 

(A)  2  Inst.  231.  any  other  county,  quod  dehUum  ei  conitaclus^  &c.  sunt  (h) 

isaund.73.n   ^^m^^  i^^f^     g^^  ^^^  ^y^^^  2  Ed.  3.  44.   6  Ed.  8.  «66.  and 

r  *  3  b.  1    ?75.  8  E,  3.  380.    ♦lO  E.  3.  7.  19  E.  3.  Jurisd.  29.  99  E.  S. 

^  "*    26.  33  E.  2.  tit.  Jurisd.  57. 40  E.  3.  7.  3  H.  6. 30.  15  El  4.  19. 

21  E.  4.  88.    As  in  22  H.  6.  9  and  10  a.  b.  where  the  King 

Fit*.  Asaiieio.  granted  the  office  of  Surveyor  of  packing  of  all  manner  of 

Br.  Assise  76.    ^loXhs  within  London  and  the  liberties  thereof,  which  are  iii 

two  counties,  and  the  assise  was  brought  in  Middlesex,  and 
there  Newton  and  Paston  said,  that  there  is  a  great  difference 
between  an  assise  of  rent  and  that  assise;  for  wkei}e  a  rent- 
charge  is  issuing  out  of  lands  in  divers  countiec^,  every  parcel 
16  chargeable  with  the  whole,  and  all  the  ter-tenant^  ought  to 
be  named ;  but  here  the  person  is  charged  and  not  the  land. 
If  a  fine  or  fe-  and  yet  the  office  for  which  the  assise  was  brought  did  extend 
^de'of  lands    *"*  *^^  counties.    And  if  a  fine  or  feoffment  be  made  of  lands 
in  two  counties  io  two  counties,  with  Warranty,  the  Warrant^  charts  maybe 
with  warranty,  brought  in  any  of  the  counties,  29  E.  3^  3  a.  b.   It  is  purviewed 
XT^ybc   '^y  ^^®  statute  of  7  R.  2.  c.  10.,  that  an  assise  of  Nov\disseis. 
bought  in        shall  for  the  future  be  granted  and  made  of  a  rent  behind,  due? 
either.  fojr  tenement  in  divers  counties  to  be  held  in  confuri  comiiat  ; 

4  Co^4  b.^*  *•  and  thereupon  the  assise  shall  be  taken  and  tried  'by  the  people 

of  the  same  county,  in  the  same  manner  and  form  as  it  is  done 
of  a  common  of  pasture  in  one  county  appendant  to  teaemeats 
in  another  county  :  for  at  the  coaunon  law,  if  a  man,  had  bad 
com,mon  in  land  in  one  county  appendant  or  appurteaant  ta 
land  in  another  county,  be  should  have  two  several  wizite  ta 
the  SheriSs  of  the  several  counties.  Or  if  the  land  to  wUcb, 
&c.  lay  in  one  county,  and  the  land  in  which,  la>  in  several 
counties,  there  he  should  have  a  writ  of  assise  la  tM  Sheriff  of 
the  county  \vhere  th^  land  to  which^  &c.  lay,  and  several  wsks 
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io  ffaeSb^ffdf  the  conqty  vfhete  the  land  in  which,  Set,  lay; 

and  all  ihdt  appeaffe  in  the  Regrst.  and  P.  N.  B.  180  a.    And  When  a  nui- 

Hie  aame  law  i«,  when  a  nuisance  is  done  in  one  county,  and  in'^ne^tonmy^ 

(he  land  to  which,  &e.  is  in  another  county,  as  it  appears  also  and  the  land  to 

hi  the  Register,  and  F.  N.  B.  193  k.  (d).    So  that  if  a  man  w^ich,  &c.u 

hatb  a  rent  in  three  or  four  countie^j  it  seeemeth  that  he  who  bs  coun^^,  then 

disseised  may  have  several  assises  to  be  brought  in  confirC  co*  shall  be  seve- 

mtaiuuln  ;  for  the  letter  of  the  statute  of  7  R.  2.  is  general  of  ^*  writs  to  the 

rent  due  ft>r  tenements  in  several  counties.    And  afthongb  it  co^  ^it.  154  a. 

bath  a  refbrence  to  fhe  case  of  common  of  pasture,  &c.  yet 

fbrasnrucii  as  in  the  case  of  common  of  pasture,  if  the  land  in 

which,  &c.  hty  in  several  counties,  and  the  land  to  which,  &c. 

hij  in  an^tfier  eouMy,  there  should  be  as  many  writs  as  there 

are  set eral  c<yun ties;  thence  rt  fotlows,  that  such  remedy  he 

afaall  have  who  bath  a  rent  issuing  out  of  lands  in  many  cotin- 

tie9.    Also  the  Case  of  common  is  put  exempli  gralid  et  simiU^ 

iudinarii^  et  nuW  simile  quatuor  pediV  currit;  and  it  is  not 

necessary  that  a  simile  should  agree  in  all  points.    And  the'  The  reason  of 

statote  dip  7  R.  2.  was  made  to  satisfy  a  doubt  which  was  con-  "Jfh*;^*!? 

ceived  befote' :  for  thereby  it  is  enacted,  that  writs  in  such  case  '  ' 

sindl  be  made  in  the  Chancery  without  any  manner  of  contra- 

cEctiov,  as  wett  of  disseisins  before  made,  as  after  to  be  made. 

And  the  dbubt  wais  on  the  statute  of  Magna  Charta,  cap.  3. 

JRecognitiones  de  novd  disseismd  *et  de  morte  antecessor*  non  cci'     [♦la.] 

piantur  nisi  in  snis  comitat'^    Aiid  some  held,  that  the  same 

waa  sot  observed  when  the  Justices  of  assise  did  sit  in  con'" 

finid  canriiatuum  ;  and,  namely,  when  there  are  twenty  counties' 

"mesne  betweenr  the  two  cotitities,  a^  it  is  in  the  book  in  5  £.  4. 

2  b.    But  tAat  doubt  also  might  be  conceived  on  the  ^ard'assilsef  co.  Lit.  154  a. 

oflVav.  disseisin  of  conrnion  when  the  liind  in' which,  &c.  is  W  Fit».  Assise  26. 

one  cotfoty,  aitd  tbela^d  to  which,  &c.  in  another  county  (which 

case  without questiotr  is^  not  i^estraitied  by  the  said  statute.    F'ot 

sasiae  ofiSTov.  (^sveist/r  of  common  of  pasture  lay  at  the  common 

law,  as  brtfhe^statdte  of  Westminster  21  c.  291  appears),  1 0  E.  3. 

2T.  and  ifr  AsfiVp.  4.    And  if  need  Were,  tHe  statute  of  West- 

inihster  &.  c.  28.  doth  ettend  to  the  said  casd  of  r^nt,  by  \yh!tb 

it  ia    pTdvidlsd'^,    qnvd  quoiiescitnque   de  ccetero  eveneril  ifi 

^an^lUmUs  qutnt  tn  und  ca^u  tepetiC  breve^  et  in  consimitt 


(B^  lor  airaetioD  on  the  case  for  a- mi  is  vice,  laid-  do^n  by  the  same  learned  judge,  that 

wlirre  the  BULsaiMJe  is  done  in  o'ne'  county,  to  ivrite  and  publish  a  libel  is  a  misde- 

and  Umt  lands  to  which  iHe  nuisance  is  an  nieanour  composed  of  distinct  parts^  each 

injury,  lie  in  aOlolhbr,  the  venue-  maty  be  of  which  parts  beins  an  act  done  in  prose- 

farftf-'hr  tlie^cotiat^  whero*  tHe  lands  lie,  al-  cution  of  one  and  the  sanie  criminal  inten- 

fSMkhfliaatttioais  broagiit  on  a  statute  ti on  is* s misdemeanour;  and  where  a  mis- 

wimrdireols  all*  actions^to  be  brought  and  dismeanour  consists  of  such  distinct  parts, 

Iriadttathe  county  where  the  cause  of  action  the  whole  may  be  tried  in  that    county 

arises,  Skiion  v.tibrAnr,  6  l^unt  9d.  wlicrein  any  part  can  be  proved  to  have  been 

Iirtfre'cftSrof-liejrv.  tfuHiHl^  4B.  and  A.  done;  ib:  170^  aild  the  law  is  laid  down  in 

iWy  if  Ulas^bSM^MMM^' Abbot,  G.  X,  tbaV  tMo  same  caste  by  Holro^,  J.  in  nearly  the 

Im  wm  MoOai^anBr  of  any  aatfaonfy  point-  same  terras.  Some  of  the  instances  relating  to 

mg  t»  afdlstinctiliB  b^ween  local  actions  actions  cited  on  Bui  wer*s  case,  which  were 

aad   indictments  foi^  misdemeanours,  and  then  considered  aslocal,  woi^ld  now  becon- 

Ihai    the    power    of   tile     lUfy    iCppedrft-  sldbred'a&  transitory,  ifr.  176.  and  vid,  R&x 

upon  pritfdpft^  lb  be  ifol^  less*  lidritcd  in  the  r.  Tuiflor,  S  Barn.  andCness.  509 ;  Pearson  v. 

dae  cae  tlM  10  fM  dMftr,  aftid  it  is  alio  Mt^  Gsi»rany$  Barn.  and*<htss.  700. 
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casu^  cadente  sub  eod*  Jure,  et  timili  indigente  remedioy  nan 
reperifj  concordenl  clerici  in  cancellar*  in  brevi  Jaciendo^  Sfc. 

0  Co.  88  b.        vel  ad  proxim^  ParliamenC  de  consensu  jurisperitor^  fM  breve. 

Poitea4b.        And  the  statute  concludes  with  the  effect  of  a  maxim  of  the 

common  law,  quod  cur*  donC  Regis  non  debet  dejicere  conque* 
rentibus  in  justitia  perquirenda,  38  E.  3.  33  a.  where  the  case 
was,  that  the  King  brought  a  writ  of  right  of  the  fourth  part  of 
the  tithes  and  offerings  of  the  church  of  St.  Dunstan  in  the 
West,  in  Fleet-street,  in  the  suburbs  of  London,  against  the 
Prior  of  St.  John's  of  Jerusalem  in  England,  there  Candish 
took  exception  to  the  writ,  because  although  this  writ  was 

F.N.  B.  30  c.  given  by  the  statute  of  Westminster  2.  c.  5,  toward  the  end, 

and  artic.  Cler.  c.  S.  which  statute  gave,  that  he  shall  have  a 
writ  Adpetendum  advocation*  decimar'  petitar\  ifc.  And  this 
.  writ  is  brought  of  the  fourth  part  of  tithes  and  offerings,  which 
is  not  warranted  by  the  statute  judgment  of  the  writ,  foras- 
much as  the  statutes  do  not  give  any  writ  of  the  fourth  part  of 
tithes.  Thorpe,  the  Chief  Justice,  who  gave  the  rule,  said, 
although  the  statute  do  not  limit  by  express  words,  but  of 

P.N.B.107  p.  tithes,  yet  those  in  the  Chancery  may  make  a  writ  in  consim^ 

casu^  and  the  writ  is  good  enough  ;  wherefore  answer.  And 
in  18  £.2.  Br;  387.  a  writ  of  entry  was  brought  in  the  county 
of  Suffolk,  the  tenant  pleaded  a  release  of  the  ancestor  of 
the  plaintiff  with  warrantv,  which  was  denied,  and  found  for 
the  plaintiff  in  London,  by  a  jury  of  Friday-street,  &c..  for 
which  the  demandant  did  recover ;  and  the  tenant  brought  an 
attaint,  and  there  exception  was  taken,  because  in  the  writ  is 
not  comprised  to  attach  the  party,  judgment,  &c.  And  for  the 
plaintiff  it  was  said,  that  the  writ  was  granted  to  the  Sheriff 
6f  London  to  summon  theS4,  and  attach  the  13,  and  another 
writ  to  the  Sheriff  of  Suffolk  to  attach  the  party  where  the 
land  was,  and  both  the  writs  were  read  in  Court.  To  which 
it  was  said,  that  there  was  no  special  law,  that  did  maintain 
that  writ  which  is  out  of  the  common  course.  Berisford  the 
Chief  Justice,  who  gave  the  rule,  said,  in  a  new  case,  a  new 
remedy,  &c.  wherefore  answer.  And  therefore,  iftherebelord 
and  tenant,  and  the  tenancy  doth  extend  into  two  counties,  in 
this  case  if  the  rents  and  services  be  behind,  the  lord  may  have 
several  writs  of  customs  and  services,  for  every  county  one 
f  ♦  4  b.  ]  writ,  and  shall  have  *lhem  returnable  at  one  day  in  the  Com- 
mon Pleas,  and  then  to  count  upon   them  as  his  case  is,  quia 

(«)  9  Co.  88  b.  aliter    curia  (a)    Regis    deficeret    conquerentibus    in  justitia 

Aiitea4a.         perquirenda,  and  therewith  agree  Fitz.  Nat.  Brev.  161   b. 

and  30  Ed.  1.  Droit  pi.  ultimo.  And  that  is  a  good  exanmie, 
pro  quolibet  consimili  casuy  Sec.  simili  indigente  remedio*  ride 
J2  Ed.  1.  tit.  Attaint 7i.  a  very  good  case;  and  the  reason 
and  rule  of  the  book  in  21  Ed.  3.  18.  is  to  be  observed,  where 
the  case  was,  that  a  fine  was  levied  of  a  manor  in  one  county, 
and  the  tenancy  lay  in  another  county ;  now  where  the  per  qua: 
servitia  should  be  brought  was  the  question ;  and  it  was  ad- 
judged that  it  was  well  brought  in  the  county  where  the  manor 
was.  And  there  Stone  gave  the  rule  of  the  Court  in  these 
words :  he  can  have  no  other  writ,  for  his  writ  must  be  ac- 
cording to  the  fine;  and  brought  in  th^  county  where  the  note 
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k  levied.  Vide  11  Rich.  S.  tit.  Action  sur  le  Case  36.  7  H.  4.  8. 
Vide  96  Hen.  6.  tit.  Coveoant  9.  41  Ass.  pi.  12.  9  Hen.  5.  6. 
28  Hen.  6. 5.  And  in  the  principal  case  where  it  was  objected, 
that  the  said  Capias  utlaeatum  was  erroneous ;  for  it  was  proxi* 
mum  antefestum^  Sfc.  where  it  should  be,  post  festum^  Sfc*  the 
Court  took  no  regard  to  it ;  £6r  the  error  in  the  writ  which  the 
defendant  himself  hath  wrongfully  brought,  shall  not  (6)  advan-  W  ^  l^^n*  ^^ 
tage  himself;  but  in  ri^ard  he  was  imprisoned  and  troubled  gco  59a!^' 
thereby,  that  gave  the  pfaintiflTcause  of  action.    Also  the  Court  p.  n!  b.  2i  f. 
did  not  regard  the  clause,  that  the  defendant  at  W.  in  the  Pi^^-  3^*  ^o. 
county  of  Norfolk,  &c.  malitiosi  et  deceptive  machinatus/uity  SfC.  \^l^y^jj^<^ 
£6r  that  is  so  secret  and  so  uncertain,  that  it  cannot  be  tried.    .  760.Fitz.£mr 

92. 


•SIR  MILES  CORBETS  CASE.  [•5a.] 

Hil.  27  Eliz. 

In  the  Exchequer. 

Resolved  1.  Where  one  has  purchased  divers  parcels  of  land  in  D.  together,         Clbeb 
in  which  the  inhabitants  have  used  to  haye  shack,  and  long  since  has       cowbbt 
inclosed  it ;  and  notwithstanding  alwajs  after  harvest  the  inhabitants  Part  VXl.— 6  a. 
have  had  shack  there,  by  passing  into  it  by  bars  or  gates  with  their 
cattle,  then  it  shall  be  taken  as  common  appendant  or  appurtenant, 
9m.  the  owner  cannot  exclude  them  of  common :  but  if  in  the  town 
of  S.  the  custom  and  usage  bath  been,  that  every  owner  in  the  same 
town  Jiath  inclosed  their  own  lands  from  time  to  time,  and  so  hatli 
bdd  itun  severalty,  any  owner  may  inclose,  and  bold  in  severalty,  and 
exdalte  himself  to  have  shack  with  the  others. 

8.  If  the  commons  of  the  town  of  A.  and  of  the  town  of  B.  are  ad- 
joining, and  one  ought  to  have  common  with  the  other,  by  reason  of 
Ticinage,  and  in  A.  there  are  fifty  acres,  and  in  B.  one  hundred  acres 
of  common,  the  inhabitants  of  A.  cannot  put  more  cattle  into  their 
common  of  fifty  acres  than  it  will  feed ;  nee  e  eenverw. 


Between  Sir  Edw.  Clere  and  Miles  Corbet,  then  Esquire, 
now  a  Knighty  it  was  resolved  in  a  case  concerning  the  parson- 
age of  Marham,  in  the  county  of  Norfolk,  that  where  in  the 
county  of  Norfolk  there  is  a  special  manor  of  common,  called 
Shack,  whicb  is  to  betaken  in  arable  land,  after  harvest  until 
tibtt  land  be  sowed  againi  &c.  and  it  began  in  ancient  time  in 


\ 
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t4Cv.  «b. 
6  Co.  67  a. 
10  Co.  140  a. 


[♦5  b,  ] 


this  manner  :  the  fields  of  arable  fand  in  this  con irtry  eonsfist 
of  the  lands  of  many  and  rfivcrff  several  persons  lying  inter'* 
mixed  in  many  and  several  small  parcels,  ^  that  it  is  nof 
possible  that  any  of  them,  witbotit  trespass  fo  the  othersfi  catr 
feed  their  cattle  in  their  own  land ;  and  therefore  every  one 
doth  put  in  their  cattle  to  feed  promiscu^  in  the  open  field. 
These  words,  '*'To  go  Shack,**  is  as  much  as  to  say  to  go  at  li-^ 
berty,  or  to  go  at  large :  in  which  the  policy  of  okl  times  is  ta 
be  observed,  that  the  severance  of  fields  in  snch  small  parcelsr 
ft>so  many  several  persons  was  to  avoid  inclosare,  andtomain-^ 
tain  tillage.    But  it  is  to  be  observed,  that  the  sard  common, 
caHed  Smick,  which  in  the  begrnntng^  was  bat  itr  the  nature  of 
a  feeding  because  of  vicinage  for  avoiding  of  suit,  within  some 
places  of  that  country,  is  by  custom  altered  into  the  nature  of 
a  common  appendant  or  appurtenant,  and  in  some  places  it 
retains  its  original  nature;  and  the  rule  to  know  it  is  the 
eastern  and  asage  of  every  several  lo>wi»  #r  plaee^  ^ht  -^con^ 
suetudo  loci  est  observanda.    And  therefore  if  in  the  town  of 
D.  {exempli  gratia)  one  who  hath  purchased  divers  parcels  to- 
gether, in  which  the  inhabitants  have  used  to  have  Shack,  and 
long  time  since  has  inclosed  it ;  and  notwithstanding  always 
after  harvest  the  inhabitants  have  had  Shack  tbere^  by  passing 
into  it  by  bars  or  gates  with  therr  cattle,  there  it  sbaAF  be  taken 
as  common  appendant  or  appurtenant,  and  the  owner  cannot 
exclude  them  of  common  there,  notwithstanding  he  will  not 
common  with   them,  but  hold  his  own  lands  so  inclosed  in 
severalty ;  and  that  is  proved  by  the  usage ;  for  notwithstand- 
ing the  ancient  inclosure,  the  tnliabilants  have  always  had  com- 
mon there.    But  if  in  the  town  of  S.  the  custom  and  usage  hath 
heen^  that  every  owner  in  the  same  town  hath  inclosed  *iheic^ 
omvL  lands  frem.  time  to  time,  and  so  hath  held  it  in  severalty, 
there  this  usage  pvoves,  that  it  was  but  in  the  nature  of  Shack 
mginalls  for  the  cause  of  vicinage,,  and  so  it  continues;  and 
th^Keiore  there  he  may  inclose  (a)  and  hold  in  severally,  and 
es^clude  bifliself  to  have  Shack  wfth  the  others.     And  although 
iatbe  said  case  of  the  town  of  XS^  the  usage  Eath  been,  that 
notwiilistanding  the  inclosure  by  divers  inhabitants  of  late 
times,,  the  other  inbabftants  have  had  Sback  there ;  yet  if  a 
man  hath  an  ancient  close  of  ancient  time  taken  out  of  the 
field^  and  he  and  all  those  whose  estate  He  hath  have  held  it 


(a)  *'  There  is  a  passage  in  Com.  Di^.  Com. 
*'  B.  which  is  iocorrect  The  passaj^e  SthW*. 
*'  If  sereral  freeholders  who  oaTe  lands  in  a 
**  common  field  intercommon,  one  of  them 
'*  cannot  prescsiw  to  tnclMe'  agindsi  tHe 
'*  others.**  Noiy^  tt»».  ia  aiNitavs  to.  T  Coke^ 
65. :  bnt  the  iTfin  decision  i»  to  oe'  fi^uod'ia 
2  Mod.  106,  where  it  is  laid  dbwn,— '*  VWiwe 
*«  there  are  seVcntf  freehoWtery  wht>  haive 
**  right  of  corontMi  m-m  ctaunoit  loid,  soth 
**  a  custom  to  iachnei  is  gpod.  bosaua^  the 

remedj  is  reciprocal  $  tor  as  one  may  in- 


4« 


«  close,  so  may  another.  But  Justice  At- 
'*  kyns  dbubted  much  t>f  tttecaeMrat  bar, 
**  hfyause  the  defendant  had  pleaded  this 
*'  custom  to  inclose  in  bar  to  a  freeholder, 
'^wh»  badrii»  hind  iff  the  comrooa  fietii 
'*  whero  he  claimed  right*  of  comnon,  but 
'*  prescribes  to  have  stfch  rigBt  tlfere  as 
'^appeadunt  tb  fwtr  aicres  of  land  wMcll*lke 
'•  hM^olM"  nisdeciiion*  is  ml  aliinm 
««'aafle  with  7  C^e  6lr;*  gw  Bajrfe^r  -£ 
CMsMtfiRiiit' Y.  BMf4kai»y  l.Baca  aodrAld*. 
71«. 
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always  in  severalty,  be  may  well  keep  it  inclosed  :  for  as  to 
such  parcel  so  anciently  inclosed,  the  Shack  there  doth  retain 
its  ancient  and  original  nature.  And  he  who  claims  Shack 
there  cannot  prescribe  to  have  common  in  it.  Nota^  a  good 
resolution,  wnich  stands  with  reason ;  and  no  inconvenience, 
innovation,  or  cause  of  suits  or  trouble  can  thereupon  arise, 
but  Guiet  and  repose  will  be  thereby  in  man^  cases  established, 
vrhicn  I  thought  fit  to  be  reported,  because  it  is  a  general  case 
in  the  said  country ;  and  at  first  the  Court  was  altogether  igno- 
rant of  the  nature  of  this  common  called  Shack.  It  was  also 
resolved  at  the  same  time,  that  if  the  commons  of  the  town  of 
A,  and  of  the  town  of  B.  are  adjoining,  and  that  one  ought 
to  have  common  with  the  other  by  reason  of  vicinage,  and  in 
the  town  of  A.  there  are  fifty  acres  of  common,  and  in  the  town 
of  B*  there  are  an  hundred  acres  of  common ;  in  that  case  the 
inhabitants  of  the  town  of  A.  cannot  put  more  cattle  into , 
their  common  of  fifty  acres  than  it  will  feed,  without  any  re- 
spect to  the  common  within  the  town  of  B.,  nee  e  eonverso/  for  j,^^- ?®  ^r^ 
the  original  cause  of  this  common  ifor  cause  of  vicinage  was  ^'  '^  ** 
not  for  profit,  but  for  preventing  of  suits  in  a  champaign  coun- 
try ;  for  the  reciprocaJ  escapes  of  the  one  town  into  the  other  s 
•  and  therefore  if  the  common  of  the  town  of  A.  wilL  feed  fifty 
beasts,  and  oS  the  town  of  B.  aa  hundred  beasts,  it  k  no  pre* 
Jadice  to  the  one  or  the  other,  if  the  cattle  of  one  town  escape 
and  feed  in  the  common  of  the  other  town  reciprocally  ;  for  if 
all  the  cattle  feed  pronriscui  together  through  the  whole,  it  will 
be  DO  j^jndice  to  one  or  the  other. 

[Note.  The  Kke  intercemraoiiing  is  in  Ltncolnshirc,  Yorkshire,  and 
other  connties  %  and  ia  Micb.  Term,  18  Car.  S.  &  R.  Twisdeo,  Justice, 
saudU  that  this  eocanon  caJiled  Shack  was  hut  Cammom  per  €atue  4e  vjf  ifMy^^] 


B  'tii..T,.'i.  I    ■  J  ,  miiJ^M  »'Ji  >    wi    »t4if»»»    fc  .'.y.i.i    I*      ..  I,  >■■■.■>-..  ,j  ^.  ■;;,,!  '     '        "      '.^s* 


♦Cases  upon  the  Stat  of  13  Ed.  !•  [  *  e  «^  J 

of  Winchester. 

The  purriew  of  the  said  act  is,  ^^  That  froni>  KeMefortfk  every  Woite.  lo^ft, 
"  county  be  so  well  kept,  that  immediately  after  robheries  and!  f  j^/f^ug, 
*'  felonies  committed,  fresh  suit  be  made  from  town  to  town,  2  saund.  423. 
**  and  from  county  to  county,  &c.'*    And  after  the  felony  or  5  Co.  ^7  b. 
robbery  is  committed,  the  county^ shall  have  no  longer  space 
than  40  days,  within  which  40(a)  days  it  shall  behove  them  (a)  2  ln»t.  477. 
to  agree  for  the  robbery  or  trespass,  or  else  that  they  answer  *  Sid.  11. 
lor  the  bodies  of  the  offenders,  &c.    Upon  which  words  divers 
resolutions  have  been  made. 


00  Sendil's  Case.       Part  VII.— 6  a.— 6  b. 


SENDIL'S  CASE 


Trin.  25  Eliz, 


In  C.  B. 


If  a  man  be  robbed  ia  bis  own  bouse,  be  it  in  tbe  day  or  in  the  nigbt,  tbe 
bundred  in  which  the  house  is  shall  not  be  charged  with  it. 


Tain.  27  Eliz.  it  was  held  by  the  whole  Couit  of  Cominon 

Pleas,  in  a  case  which  happened  in  Harleston,  in  the  county 

(QCro.£L753.  ^^  Suffolk,  that  if  a  man  be  robbed  in  his  (6)  house,  be  it  in 

•cc.  the  day  or  in  the  nieht,  the  hundred  in  which  the  house  is  shall 

3  Leon.  262.      hqi  \^  charged  with  it :  for  although  the  words  of  the  said  act 

2  Inst.  569.       ^^  general,  without  speaking  of  any  place  in  special,  yet  such 

Moor  620.        robbery  is  not  within  the  said  act,  for  three  reasons  :  1.  Be- 

T)'c  :ei  7\.?  CAUse  every  roan^a house  is  his  (c)  castle,  and  he  ought  to  keep 

2rco.'32  tu     '  A°^  defend  it  at  his  (d)  peril ;  and  if  any  one  be  robbed  in  his 

5  Co.  91b.        hou^e,   it  shall   be  esteemed  his  own  default  and  negligence. 

i/co^82  **      ^'^  ^*  '®  "^*  lawful  for  any  other  to  enter  into  tbe  house  of  ano- 

ifiolBtr.146.     ^^^^  for  the  safeguard  of  it  (without  tbe  owner's  consent). 

€f)  3 Leon.  262.  3.  Such  robbery,  for  which  the  hundred  shall  answer  by  force 

6'mo?'io5^'     ®^  ^^^  ^^^  *^^**  ought  to  be  committed  openly,  so  that  the 

▼.2  Co. 66,'      country  may  take  notice  of  it  themselves ;  for  it  was  adjudged 

5Co.  91, 92,     inAshpole's  case  next  following,  that  it  is  not  necessary  to 

^'  have  hue  and  cry,  or  notice  given  to  the  country,  neither  by 

113.        '^^     ^be  words  of  the  said  act  of  13  Ed.  1.  nor  by  the  meaning 

thereof;  for  it  may  be,  that  the  party  robbed  was  bound,  or 

maihemed,  &c.  so  that  he  cannot  make  hue  and  cry,  or  give 

notice  to  the  country :  but  when  a  robbery  is  secretly  oone 

in  a  house  they  cannot  take  notice  of  it  (a). 


(a)  So  if  a  man  be  seized  in  the  highway.    Holt,  C.  J.,  Cooper  t.  Hundred  of  Basing^ 
and  carried  into  a  maasion-hpuse,  and  there    «loArf,,2  L.  Ray,  888.  S.  C.  8  Salk.  614. 
robbed,  he  will  be  without  remedy ;  per 


5  a. — 6  b.  AsHPOLB^fl  Case. 


il 


ASHPOLE'S  CASE. 


Trin.  27  Eliz. 


In  C.  B.  Rot.  725. 


To  cbmrge  the  huodred,  the  rohbery  must  be  in  the  day-time.  S.  C.  1  [Leoa.       Ashpole 

27.  4  Leon.  218.  1  Anders.  158.  CSoldsb.  55,  60.]  ▼• 

Inhabitants 

,  of  evenobr. 

Part  VII.— 6  ft. 

Bbtwben  Ashpole  and  the  inbabitants  of  Eren^er,  it  was  re« 
solyed  by  tbe  wbole  Court,  although  the  statute  is  general,  and 
dotb  not  make  mention  of  any  time,  that  the  robbery  ought  to 
be  committed  in  ♦the  day-time  (a)  and  out  of  the  (a)  night ;     [*  6  a*  ] 
and  there  the  case  was,  that  a  robbery  was  committed  in  Ja-  W  2  ^st.  569. 
nuary,  presently  after  sun-set,  during  day-light;  and  it  was  4 Leon. 59,191. 
adjudged  that  the  hundred  should  answer^  because  it  was  a  Say.  83. 
coovenienl  time  for  men  to  travel,  or  be  about  their  business  c*^el*27o' 
or  work;  and  therewith  agreeth  the  book  in  3  Ed.  3.  Coron.  (b)  (6^)  stamf.  Cor. 
893.  that  if  one  kills  another  at  the  hour  of  evening,  and  33  b. 
escapes  by  the  common  law,  the  town  shall  be  amerced ;  for  it 
18  in  law  accounted  part  of  the  day,  and  not  of  the  night. 


(a)  Though  it  roust  be  proyed*  yet  it  need  fore  sun-rise  or  after  sun-set,  the  hundred 

not  be  averred  in  the  declaration,  that  tbe  will  be  liable.  May  v.  Hundred  of  Marky^ 

rbbliery  was  in  the  daytime.  Young  v.  HuH"  Cro.  Jac.  106.  Serjt.  Williams^s  note  (7)  to 

dredaf  Fedc0mbc<,  1  Show.  60.  S.  C.  Garth.  7 1 .  Pinknej  v.  InhahiianU  de  RoUi^  2  &iuad. 

If  there  besufficient  light  to  discern  and  dis-  376. 
tingaish  a  man*s  countenance,  though  be- 


N. 


(^  Milborn's  Case.  Part  Yll.— 6  b. 


MILBORN'S  CASE. 


iTrin.  29  Eliz. 


In  C.  B.  Rot.  1027. 

■ 

MlLHOtfi       '^^  himdred  shall  not  be  charged  for  a  robbery  conimitted  ia  the  raomiog:, 
v>  anteluctm.    S.  C.  [Goldsb.  70.  4  Leon.  59.  19 1.] 

iMRABITANTt 
OF  DURMOW.  _«_^_«_ 

part  VII.--6  b. 

(a)Savii.83.      BeTWfiEK  (/i)  Milbom  and  the  inhabitants  of  the  hundred  of 
1  Sid.  11.  Dnnmoir,  in  Essex,  it  was  adjudged,  that  for  a  robbery  com- 

mitted in  the  mornins^,  ante  ktcem^  the  hundred  f^hall  not  be 
(b)  2  Inst.  569.  charged,  becanse  the  robbery  was  committed  in  the  (&)  night ; 
Moor  620.  and  althou]^h  no  time  be  specified  in  the  statute,  yet  by  good 
L^S^a}S?'P^'  exposition  it  doth  not  extend  to  a  robbery  committed  in  the 

El.270.Cr.  Jac.      i*\.      ^  *,  ..^  i.'aj^ai.l 

106.  night ;  for  no  laches  or  negligence  can  be  imputed  to  the  hnn- 

See^Wihon     dffid  for  default  of  well-guarding  the  country  in   the  night: 
109,  ^.  q]^  ju  ii,^  night  they  cannot  make  pursuit  after  the  offenders, 

€»r  inquire  for  them  ;  and  then  to  charge  them,  when  they  are 
deprived  of  their  convenient  means,  would  be  very  hard.  And 
as  it  bath  elsewhere  been  often  said,  it  is  a  good  exposition  of 
a  statute  to  expound  it  according  to  the  reason  of  the  common 
The  city  of        law.    And  at  tne  commoii  law,  if  a  man  be  killed  in  a  town 

amcrccd^n*       '^y  ^^X*  ^^^^  ^®>  ^^  ^®"S  ^^  there  is  full  day-light,  and  he  who 

1600  marks       killed  him  escaped,  the  towir  where  this  felony  was  committed 

i]M>nDr.Luab  sbould  be  amerced  for  it;  and  so  it  is  held  in  21  E.  3.  Coron. 

RwSlcon!       ^^*     Cum  guts  feloniee  occisus  fuit  per  diem y  nisi  felo  captus 

anno  K32.       JuH'^  tota  vtlta  ilia  oneretur.    And  therewith  agreeth  also  the 

Toi.  s.  cap.  1.     said  book  in  3  E.  3.     But  if  such  murder  or  manslaughter  l>e 

^'*  ^^^'  committed  in  the  night,  the  town  should  not  be  amerced  by 

the  common  law,  because  (as  it  hath  been  said)  no  laches  or 

negligence  can  be  imputed  to  the  inhabitants  of  the  town  ;  and 

God  hath  appointed  the  day  for  men  to  labour,  travel,  and  do 

their  business,  and  the  night  to  take  their  repose  and  rest,  and 

Palm  104.         therefore  the  prophet  saitli^  Posuisti  tenebras^  et  facta  est  noXy 

in  qua  pertranseunt  bcsticB  syhcB^  S^c.  sol  oritur y  et  congregati 
sunt  /  exit  homo  ad  opus  et  operationem^  et  redit  vespere :  so 
savage  beasts  pass  and  repass  in  the  night,  and  then  men  are 
at  rest ;  apd  in  the  day  men  apply  themselves  to  their  labours 
and  affairs,  and  then  the  beasts  retire  to  their  dens.  And  the 
poet  saitb,  Ut  jugulent  homines  surgunt  de  node  latrones. 


7  a.  MlL^OIiN'B  Cas£.  03 

•And  the  common  law  is,  men  cannot  (a)  distrain  for  rent  or      [*  7  a.] 
service  in  the  night,  as  it  is  adjudged  in  12  E.  3.  Distress  17.  W  Co. Lit.  142. 
&  II  H.  7.  5.  a.  ace.     But  for  a  damage- feasance  a  man  may  leesDn  &  ** 
distrain  in  the  night  for  the  necessity  of  the  case  ;  for  other-  Stud.  fo.  75.  a. 
wise  perhaps  he  shall  not  distrain  at  all ;  for  before  day  they  1^^°??^®' 
may  be  taken  or  stray  out  of  his  land  :  and  therewith  agreeth  9  co%6,  a! 
JO  E  3.^1.     Apd  further  it  is  provided  by  the  said  statute  of  1  Roil. 672. 
Winchester,  that  in  cities  or  great  towns  which  are  inclosed,  J^^-  AtowjV 
the  gates  ought  to  be  shut  from  sunset  to  sunriding;    after 
which  statute,  if  in  such  city  or  town  inclosed  any  murder  or 
manslaughter  be  coonnitted  in  the  day  or  in  the  night,  and  ^^y^^  H* 
the  offender  escapes,  such  city  or   town   shall  be  amerced. 
For  now  the  act  hath   changed  the  reason   of  the  law,  and 
therefore  the  law  itself  is  changed ;  for  ratio  legis  est  anima* 
l^gis,  et  mutata  legis  ralione^  mutatur  et  lex.     For  at  the  com- 
mon law,  if  a  man  was  killed  \n  the  night,  as  it  hath  been  said,  Cro.  Car.  290. 
there  was  not  any  fault  in  the  city  or  town :  but  now  if  they 
do  not  keep  their  gated  shut  according  to  the  statute,  by  which 
the  offender  escapes,  then   there  is  fat^lt  and  nei^ligence  in 
them ;  and  therewith  agreeth  the  book  in  3  E.  3.  Coron.  299. 
where  the  ease  is,  it  was  presented,  that  one  killed  another  in 
tbe  night ;  and  it  was  asked,  where  the  felon  was  ?    And  they  Cro.  Car.  299. 
said  that  be  is  fled :  and  because  it  was  in  the  night,   they 
oofht  not  to  be  charged.    Lowther  Justice,  who  gave  the 
nile,  said,  that  tbe  town  ehoutd  be  shut  by  the  statute,  from 
such  an  hour:   and  because  the  townsmen  of  the  town  took  ^  Sid.  11. 
bim  not,  all  the  town  was  amerced  :  also  it  was  held  on  the 
snid  aet  of  13  E.  h  that  if  divers  commit  a  robbery,  those  of 
the  hundred  ought  to  apprehend  at!  the  felons ;  for  allboogh 
they  apprehend  some  of  them,  that  shall  not  be  sufficient  to 
excuse  them.     For  the  wocd&af  the  act  of  13  E.  I.  are,  that 
they  answer  for  the  bodies  of  the  offenders ;   which  in  con- 
atruction  was  taken,  all  tbe  offenders.     B«l  now,  by  the  sta- 
tute  S7  EUz.  cap.  13.  a  new  law  is  made,  amongst  others,  in  2  inst.  172,173. 
these  points  ibllowing.  ?/s«  1.  That  none  shall  have  an  actioa  ^  ^^^'  ^^' 
on  tiie  said  statute  unless  the  party  robbed  dotli^.  so  soon  as  he 
caJHy  giv^  notice  of  tbe  said  felony  to  some  of  the  inhabitants 
of  some  town,  village,  or  hamlet  next  the  place  where  the  rob- 
bery W9^  cofnuittedi,   2.  If  tliey  in  their  pursuit  do  apprehend 
any  of  the  offenders,  the  s^me  shall  excuse  them,  although 
tbey  do  wxi  apprehend  them  aill.     See  the  act  of  27  Eliz.  cap. 
t3i.  which  hatb  a4d<ed  to  the  said  statute  of  Winchester,,  and 
aJtered  the  same  in  divexs  poiuts. 

[AVto.,  If  a  msn  was  robbed  oa  the  Sabbath  day,  tbe  country  was  ebarze- 
e,  S  Kolt  Rep.  59.    But  by  the  stat.  29  Car.  2.  it  is  enacted  that  the 
couotry  sbaH  not  be  chargeable.]    Note  to  former  edit,  (a) 


(a)  Thb  is  confined  to  persons  who  are  For  what  is  necessary  to  be  done  to  enable 

Uuvllingi  for  whon  the  pkintiflf  waft  robbed  the  party  robbed  to  take  advantage  of  the. 

in  going  to  church  on  a  Sunday,  he  reco-  statute,  vide  st.  S  Geo.  1 1.  c.  t6.  22  Geo.  2. 

\ec^d.    Ja$kmaker  v.  Hundred  of  Edition^  c.  24.  aod  the  notes  of  Serj.  Williams  to 

torn.  Com.  Rep.  345^  S.  C.  r  Str.  406.  Pinkney  ?.  InhabitanlsdeRoielf  8  Sauod.  574. 


64  Earl  or  Bedford's  Case.    Part  VII.— 7  b. 


17 b.]  *The Earl  of  BEDFORD'S  CASE, 


Mich.  28  and  29  Eliz. 


A.  being  seised  of  certain  houses  in  tail,  and  of  certain  lands  in  fee  held  in 
capitCy  by  deed  indented  made  leases  of  the  said  houses  whereof  he  was 
seised  in  tail  rendering  rent,  and  which  leases  were  not  warranted  by 
stat.  32  H.  8.  and  died :  the  reversion  descended  to  the  heirs  general 
of  A.,  being  two  females ;  and  it  appeared  that  the  leases  were  to  have 
continuance  after  the  said  heirs  general  should  be  out  of  ward ;  and  by 
office  after  the  death  of  A.  it  was  found  that  A.  died  seised  of  the  said 
estate  tail  of  the  said  houses,  and  that  they  descended  to  the  said  heirs 
general,  by  force  whereof  the  said  houses  were  seised  into  the  Queen^s 
hands. — Resobred,  1.  That  the  King,  in  privity  and  right  of  the  heirs 
in  tail,  should  avoid  the  said  leases  during  the  time  that  they  should 
be  in  ward. — ^2.  That  although  the  King,  in  the  right  of  the  heir,  had 
avoided  it  for  his  time,  yet  it  doth  not  avoid  the  leases  so  absolutely 
that  the  heirs  in  tail,  after  the  King's  interest  determined,  cannot  make 
them  good  by  acceptance  of  rent. 


IN  the  Court  of  Wards,  the  case  was,  that  Francis  Earl  of 
Bedford  being  seised  of  certain  houses  in  the  Strand,  in  the 
county  of  Middlesex  in  tail,  sdl.  to  him  and  the  heirs  of  his 
body,  and  seised  of  other  lands  in  fee  held  in  capit€(\)j  by 
deed  indented,  made  leases  of  the  said  houses,  whereof  he  was 
seised  in  tail,  for  twenty-one  years,  rendering  rent  (which 
leases  were  not  warranted  by  the  statute  of  32  H.  8.  but  were 
Toidable  by  the  issues  in  tail),  and  died ;  the  reversion  de- 
scended to  the  heirs  general  of  the  Earl,  that  is  to  say,  to  two 
daughters  and  heirs  of  Henry  Lord  Russel,  eldest  son  of  the 
said  Earl  (which  Henry  died  in  the  life  of  his  father)  ;  and  it 
appeared  that  the  said  leases  were  to  have  continuance  after 
the  said  daughters  should  be  out  of  ward  :  and  by  office  after 
the  death  of  the  said  Earl  it  was  found  that  he  died  seised  of 
the  said  estate-tail  of  the  said  houses,  and  that  they  de- 
scended to  the  said  heirs  general,  by  force  whereof  the  said 


'  (a)  Tenure  in  knighfs  service,  with  all  its    those  of  socage  in  capiU, '  abolished  by  ^t»t. 
opprMsive  fruits  and  consequences,  as  also     12  Car.  it.  c.  24. 


7b.^— 8  a.  Earl  OP  Bedfobd's  Case.  §^ 

kousei  were  seised  into  the  Queen's  bands.    And  in  this  case  ^-J}^e  KingiiL 
two  points  were  resolved :    1.  That  the  (a)  King,  in  privity  S^^^^/^^g 
and  right  of  the  heirs  in  tail,  should  avoid  the  said  leases  bein  in  tail 
during  the  time  that  thej  should  be  in  ward ;  as  if  a  bishop  shall  avoid  the 
makes  a  lease  for  years  not  warranted  by  the  statute,  so  that  }be^il^g"]j^ 
the  lease  is  voidable  by  the  successor,  and  dies,  the  Kin^  shall  ghoald  be  ia 
avoid  the  lease  (b)  during  the  vacation  of  the  bishopric,  m  pri«>  ward. 
vity  and  right  of  the  bishopric  ;  for  the  King  in  none  of  the  [a]  J*^^*p^06 
said  cases  is  as  a  stranger.  And  the  same  law  is  when  a  subject  Bac.  Ab.  Lease 
is  guardian  in  knight  s  service :  he,  in  the  right  of  the  heir  (u) 
within  age,  and  in  his  ward,  shall  avoid  voidable  leases  as  to 
his  own  interest,  but  it  shall  not  prejudice  the  heir  of  his  elec- 
tion at  full  age ;  for  custos  staium  hceredis  in  custodid  sud  ex* 
isteni*  meliorem^  non  deieriorem  fhcere  potest.    So  if  the  heir  (c)  3  Biilst.273. 
within  age  before  the  eniry  of  the  guardian,  or  the  ancestor  Co.  Lit.  215  b. , 
being  within  age,  makes  a  lease  for  years  rendering  rent.  Iq^^:*^^' 
the  (c)  guardian  may  enter  in  the  right  of  the  heir,  and  shall       '      ' 
avoid  the  lease.     But  the  lord  by  (J)  escheat  shall  not  avoid  cheat^halfnot 
voidable  estates  made  by  his  tenant  who  was  an  infant ;  for  avoid  voidable 
regularly,  none  shall  avoid  voidable  estates  for  infancy  but  estates  made 
*the  infant  himself  or  his  heirs:  but  the  guardian  shall  avoid     L     ^^'  -J 
the  said  voidable  leases  in  the  right  of  the  infant  himself,  and  ^^^  was  an'in- 
so  a  difierence ;  and  the  (a)  King,  in  the  case  of  a  bishop,  shall  fant;  bat  the 
avoid  the  lease  in  the  right  of  the  bishopric,  which  continues  f2?J^J;*°m*'^' 
although  the  bishop  be  dead.     And  that  was  one  of  the  points  g  co.44  a.   ^ 
adjudged  in  the  Exchequer,  in  the  great  case  between  Austine  Poim. 2.11. 254. 
and  Sir  J.  Baker,  9  Mar.  which  I  have  seen,  and  which. shall  L^® 442*^^*11 
be  related  more  at  large  in  the  resolutions  of  the  second  point  Entry  Cong.  ^* 
of  this  case.     Vide  16  Eliz.  Dyer  337.  b.  patentee  of  Quceu  129. 
Elizabeth  of  lands  given  to  a  pardon  and  his  successors  to  su-  ^  Bulst.  272. 
perstitious  uses,  shall  avoid  after  his  death  a  lease  for  life  49  £.3.13*2. 
(which  is  voidable  by  the  successor)  made  by  the  parson,  by  (a)Lit.Rop.306 
the  intent^of  the  act  of  1  Eliz.  6.  of  Chauntries.    Vide  7  Eliz.  f'^^^^E' 
Dyer  239    Hoskin's  case.    2.  It  was  resolved,  that  although. ^ice  is  not  ab- 
tbe  King  in  the  right  of  the  heir  had  avoided  it  for  his  time,  solute. 
yet  it  doth  not  avoid  the  leases  so  absolutely,  that  the  heirs  iu  (*1,^*I?'^^^* 
tail  after  the  King^s  interest  determined,  cannot  make  them  Hob.  123^243. 
good  by  the  acceptance  of  the  rent.     For  the  King^s  act  can-  I>yer337!p].38. 
not  determine  the  power  and  election  of  the  issues  in  tail,  or  ^^"i*?|b 
«f  the  successor  of  the  bishop  in  the  case  before  put,  to*  make  pii258lo.Benl. 
the  leases  good  by  acceptance  of  the  rent.  And  when  voidablo 
leases  being  void  for  a  time  shall  be  always  avoided,  and  when 
not,  this  difference  VI as  taken  and  resolved  by  the  court;   sc,  ^ienrthclntc- 
wben  the  interest  of  him  who  makes  the  avoidance  is  but  for  rest  of  the  par- 
part  of  the  term,  so  that  it  appears  that  a  residue  remains;  ty  avoiding  ia 
and  when  he  who  makes  the  avoidance  avoids  the  whole  into-  the  tcrm*wid^ 
rest,  so  that  it  appears  that  no  residue  can  remain ;  and  there-  when  be  who 
fore,  in  the  case  at  bar,  it  appears  that  after  the  King^s  interest  makes  the 
determined,  there  remains  a  residue  of  the  term.     JBut  if  the  "^olj^^® 
patron  of  the  church  of  D.  doth  grant  the  next  avoidance  to  whole  interest 
another,  and  afterwards  and  before  the  statute  of  13  Eliz.  the  y^^^j^  j^^ants ' 

the  BeztaTotdanoe  to  another;  and  afterwards  and  before  13  Eliz.  the  parson,  patron,  and  ordinary, 
make  a  lease  rendering  rent ;  the  parson  dies,  the  grantee  pu'scnts,  &c; ;  the  lease  cannot  stand  . 
against  the  successor. 
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parson,  patron,  and  ordinary,  make  a  lease  for  years,  rendering 
rent,  and  the  parson  dies,  the  grantee  presents,  who  is  admitted, 
instituted,  and  inducted,  and  dies,  this  lease  was  avoided  in  the 
whole  absolutely ;  and  therefore  such  lease  cannot  stand  against 
the  second  successor,  3  E.3. 8.  (b).  If  an  adyowson  of  a  church 
by  licence  be  granted  to  a  prior  and  bis  successors,  and  after- 
wards the  same  church  is  appropriated  to  him  and  bis  success- 
ors, so  as  they  be  perpetual  parsons  imparsonees,  in  that  case 
if  the  wife  of  the  grantor  be  endowed  of  the  advowson,  and 
presents  a  clerk,  who  is  admitted,  instituted,  and  inducted,  the 
appropriation  is  defeated  for  ever;  for  the  whole  estate  of  the 
parson  imparsonee  is  avoided  :  and  so  it  was  adjudged,  as  Sir 
Jefiery  Scroope  reports  in  3  Eliz.  3.  8. ;  and  in  such  sense  is 
the  book  to  be  unoerstood.  For  although  the  wife  was  en- 
dowed of  the  advowson,  yet  if  she  had  died  before  any  was 
admitted  and  instituted  to  the  same  church  at  her  presentation, 
the  church  had  remained  appropriated  ;  and  so  the  quaere  in  6 
Eliz.  6.  72.  Dyer,  is  well  resolved.  So  if  a  feme  covert  (as  a 
feme  sole)  levies  a  fine  by  herself  of  land,  whereof  she  is  seised 
in  fee  to  another  and  his  heirs;  in  that  ^case  if  the  husband 
doth  not  enter,  that  fine  shall  bind  the  wife  and  her  heirs  for 
ever;  and,  in  the  same  case,  if  the  husband  enters  and  dies,  the 
conusee  shall  not  have  the  land;  for  by  the  entry  of  the  hus- 
band the  whole  estate  of  the  conusee  was  defeated,  and  the  old 
estate  of  the  wife  revested  in  her,  and  the  husband  seised  of 
the  whole  estate  as  in  the  right  of  bis  wife ;  and  therewith 
agree  17  E.  3. 52.  b.  17  Ass.  pi.  17.  7  H,  4.  23.  2  R.  320.  9  H. 
6.  33.  Biit  when  only  part  of  the  estate  or  term  is  defeated^ 
there  it  is  otherwise,  as  in  ihe  said  case  between  Austine  and 
Sir  J.  Baker  was  adjudged;  which  case,  as  1  myself  have 
seen,  in  effect  was: — Sir  T.  Wyatt  was  tenant  in  tail  of  the 
manor  of  East  Forleigh  in  the  county  of  Kent,  m.  to  him  and 
to  the  heirs  males  of  his  body,  of  the  gift  of  H.  8.  to  hold  ot*' 
him  in  capile,  the  reversion  to  the  King,  his  heirs  and  success- 
ors. Sir  Thomas  Wyatt,  by  indenture,  demised  the  said 
manor  to  Austine  for  twenty-six  years,  rendering  13/.  rent  to 
the  said  Sir  Thomas  and  his  heirs ;  and  afterwards  Sir  Thomas 
died,  and  all  this  was  found  bv  ofiice,  aiid  that  Sir  T.  Wyatt 
was  his  son  and  heir  male  of  full  age,  by  which  the  King  had 
primer  seisin  of  the  land  itself,  and  for  his  interest  did  avoid 
the  lease ;  and  afterwards  Sir  Thomas  the  son  sued  livery,  and 
accepted  of  the  rent  of  Austine,  and  afterward  committed  high 
treason,  for  which  he  was  attainted.  In  that  case  it  was  ad- 
judged, that  forasmuch  as  the  King  had  avoided  the  lease,  but 
as  to  his  primer  seisin,  that  after  livery  made  it  is  in  the  elec- 
tion and  power  of  the  issue  in  tail,  by  acceptance  of  the  rent 
to  afiirra  the  lease;  because  the  lease  was  avoided  by  the  King 
but  for  part  of  the  term.  So  if  tenant  in  tail  takes  a  wifi?,  and 
makes  a  lease  for  thirty  or  forty,  &c.  years,  rendering  rent, 


-fc*- 


(b)  Adjudged  accordingly,  Plowden  y.  Old- 
ford^  Cro.  Car.  583.  But  in  HiL  10  Eliz. 
C.  B'.  C. 238,  adjudged  th^i  the  lease  re?ived. 


FMydore  FirgWt  ca$e,  Hal  MSS.  (Harg.  note 
(7)  to  Co.  Litt  46  a.) 
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which  i«  a?€Hdable  by  the  issue  in  tail,  and  dies,  and  afterwards 
the  wife  recovers  her  dower,  io  that  case  the  wife  shall  avoid 
the  lease;  and  yet,  if  she  dies  within  the  term,  the  issue  in  tail 
at  his  election  may  either  aifirm  or  disaffirm  the  lease.    And 
it  was  said,  if  tenant  in  tail  makes  a  lease  for  thirty  or  forty  Godb.  325. 
years,  renaering  rent,  which  is  avoidable  by  the  issue  in  tail, 
and  afterwards  tenant  in  tail  dies  without  issue,  his  wife  with 
child  with  a  son,  by  which  the  donor  enters,  and  as  to  him 
avoids  the  lease,  and  afterwards  the  son  is  bom,  the  lessee  re- 
enters, the  son  at  his  full  age  may  by  acceptance  6f  the  rent 
affirm  the  lease ;  for  the  lease  was  never  avoided  absolutely, 
nor  simpUciteTy  but  secundum  quid ;  and  upon  the  matter  tx  strange.  360. 
post  facto  was  defeated  but  for  a  time.    And  although  fiUus  in 
ntero  mains,  est  pars  viscerum  matris,  (vide  S  Ass.  pi.  S.  22 
Ass.  pl.94.  22  Edwardi  TertH^Corone  ISO.  Stamford  21.)  yet  i  Leon.  74. 
the  law  in  many  cases  hath  consideration  of  him  in  respect  ^v-^^  q[*      i 
of  the  apparent  expectation  of  his  *birth.    See  the  opinion     1.    ^  ^*  J 
of  Saunaers  and  Browne  in  Stowel's  case,  Plowden's  Com- 
mentaries for  avoiding  of  a  fine.     Vide  temp,  Eliz.  1.  Gard. 
153.  ond  31.   Eliz.  1.  Bre.  873.  for  the  wardship  of  him. 
Vide  38  E.3.  7.  and  41  E.  3.  and    11  E.  3.  Voucher,  that  he 
shall  be(n)  vouched  in  his  roother's  womb,  11  H.  6.  13.  ade-  DeviMsof  land 
vise  of  (6)  land  (devisable  by  custom)  to  one  in  his  mother's  ^o^Jcr's    * 
womb  (c),   41  E.  3.  Deteinment  of  (c)  charters  for  the  heir  in  womb. 
his  mother's  womb,  3  El.  Dy.  186.    An  adulterer  doth  coun- 
sel the  woman  to  kill  the  child  when  he  is  born,  who  doth  ac- 
cordingly ;  the  adulterer  is  accessary,  yet  at  the  time  of  the 
counsel  the  child  was  in  bis  mother's  womb.     But  it  was  said,  makesV'iease 

fur  30  years,  rendering  rent  and  marries,  and  dies  without  issue,  bis  wife  with  child,  the  wife  re- 
cowen  dower,  she  shall  not  aroid  the  lease  before  the  birth  of  the  child,  (a)  S  £.  2.  Voucher  237. 
1  Roll.  Rep.  254.  31  £.  I.  Br.  873.  Cart.  87.  10  Co.  32  b.  Co.  Lit.  390  a.  9  H.  6.24  a.  11  E.  3. 
Vouch.  13.  2  RoU.  746.  Hob.  222,  338.  (b)  Dyer  303.  pi.  51.  1  Sid.  153.  Moor  637.  Cart. 
87.  Raym.  83,  84.    («)  1  Roll.  Rep.  254.  1  £.  3.  25  b.  3  Ass.  pi.  2.  22  Ass.  94.  ct  Fitz.  Corone  263. 


(c)  A  person  deyised  to  his  brother  Henry  in  existence,    and  the  commenceraent  of 

Clarke  and  his  assigns,  for  bis  life,  remain-  the  estate  devised  is  not  expressly  deferred 

der  to  the  use  and  behoof  of  all  and  every  to  a  future  period,  there  the  devisee  must 

snch  child  or  children  of  his  said  brother  be  a  person  capable  at  the  death  of  the  de- 

as  sboold  be  living  at  the  time  of  his  de-  visor,  or  otherwise  the  devise  will  be  void  ;  ^ 

cease.    H.  C.  died  leaving  several  children,  but  it  is  now  understood  that  this  dislinc-' 

and  his  wife  pregnant  who  was  delivered  ti on  between  executory  limitations  per  ver- 

seven  months  after  of  a  daughter:  held  that  ba  de  praienii  and  per  verba  de  futuro  can 

the  posthumous  child,  should  take  under  affect  those  cases  only,  where  there  is  not 

this  will  V  and  it  was    observed   by  Lord  the  least  circumstance  from  which  to  collect 

C.  J.  Byre  that  an  infant  tit  ventre  matrii,  tiie  testator's  intention  of  any  ^^1°^  ^^^ 

who  b^  the  coucse  and  order  of  nature  was  than  an  immediate  devise  to  take  efivct  in 

tben  livins,   cam^  clearly  within  the    de-  pnetenii.    Feame  Cent.  Rem.  533.  7tb  Ed. 
cnption  of  children  living  at  the  time  of        It  is  now  clearly  settled  thata  devise  to  an 

^  death.     Doe  v.  Clarke^  2  H.  Black.  399.  infant  en  ventre  ta  mere  is  good,  though  he 

It  was  formerly  disputed  whether  a  dev'ise  be  born  after  the  testator's  death,  and  he 

to  aa  iofant  en  ventre  »a  mere  was  good  or  shall  take  by  way  of  executory  devise,  1 

not;  lome  held  that  it  was  not,  whilst  others  Frecra.  244.  per  North,  C.J.  Touch.  414. 

coQteoded  that  it  was  :  but  all  agreed  that  a  cont.    And  an  infant  en  venire  ta  mere  is  a 

devise  to  an  infant  when  he  should  be  born  life  in  being  to  all  intents  except  in  the 

^  good.    The  objection  to  the  devise  be-  case  of  a  descent  at  common  law,  T%ellu9on 

^V  |ood  was,  that  where  an  executory  de«  t.  ffoedford^  4  Ves.  S44.     Vid.  Bac.  Ab.  1q< 

^  IS  limited  per  verba  de  prasenti,  that  is,  fancy  C.  Yin.  Ab.  Devise  I.  9. 
^ere  the  devisee  is  mentioned  as  a  person 
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if(d)  tenant  in  tail  makes  a  lease  for  SO  or  40  years,  render- 
ing rent,  and  afterwards  takes  a  wife,  and  dies  without  issue, 
his  wife  with  child  with  a  son,  and  afterwards  the  wife  recovers 
dower  of  the  same  land,  she  before  the  son's  birth  shall  not 
avoid  the  lease,  for  her  estate  is  quodamtnodo  a  continuance  of 

Sart  of  the  estate  tail,  and  the  same  is  proved  by  10  E.  3.  26. 
1  Ass.  pi.  15;  and  23  E.  3.  Dower  J50.  that  she  shall  be  (e) 
attendant  for  third  part  of  the  services  that  tenant  in  tail  did, 
which  she  should  not  be,  if  to  all  intents  the  estate  tail  were 
utterly  extinct,  and  tenant  in  dower  is  in  in  the  per  by  her 
husband,  and  in  of  his  estate.  Vide  Litt.  93  b.  in  Descents, 
38  Ass.  36.  7  H.  6.  3.  8  E.  2.  Entre  75,  &c.  Vide  33  H. 
8.  Dyer  51  b.  (/)  tenant  in  tail  before  the  statdte  of  27  H.  8. 
of  Uses,  made  a  feoffment  in  fee  to  the  use  of  him  and  his 
heirs ;  and  also  before  the  said  act,  he  and  his  feoffees  made  a 
lease  for  years,  rendering  rent,  and  died  after  the  statute,  the 
land  descended  to  his  issue,  who  before  entry  upon  the  termor 
levied  a  fine  to  another  ;  and  by  the  better  opinion  of  the 
Justices  of  both  the  benches,  except  Saunders,  the  alienee  shall 
not  avoid  it;  for  although  the  son  was  remitted,  yet  the  lease 
was  not  merely  void,  without  actual  entry  by  the  issue.  Vide 
Plow.  Com.  437. 


[♦9b.] 


UGUTRED'S  CASE. 


Trin.  33  Eliz. 


In  the  Common  Pleas. 


Ughtsid. 
Marqoifl  of 

WiNCHBSTBR. 

Part  Vll.— 9  a. 


A.  brought  a  writ  of  annuity  against  B.,  son  and  heir  of  C,  and  declared 
that  C.  80th  Dec  17  Eliz.  iam  pro  affeciione^  h^c.  quam  pro  confidentid^ 
,  Sfc.repoHtdin  eodem  A.  by  his  writing  did  constitute  A.  captain  of  the 
fort  and  castle  of  N.  for  the  life  of  the  said  A.,  and  gave  him  autho- 
rity to  appoint  a  master  gunner,  &c.  And  further  for  the  maintenance 
of  A.  and  the  master  gunner,  &c.  for  the  defence  of  the  castle,  by  the 
nid  writing  did  grant  for  him  and  his  heirs  to  the  said  A.  during  his 
life  an  annuity  of  32/.,  &c  by  force  of  which  A.  was  seised  of  the  of- 
fice and  annuity  of  his  life.  C.  died  18  Eliz.,  and  the  defendant  his 
son  and  heir  for  1 1  years  before  the  writ  brought  withheld  the  annuity, 
&c, ;  and  upon  special  demurrer  that  it  did  not  appear  by  the  declara- 
tion that  C.  had  power  to  grant  the  offiae,  and  that  A^  bad  not  averred 
that  he  had  exercised  the  office,  nor  that  he  did  appoint  a  gunner* 
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&c.  the  Court  of  C.  B.  gave  Judgment  for  the  plaintiff*,  and  upon  error 
brought  that  judgment  was  affirmed.  And  it  was  resolred  that  in  all 
cases  where  an  interest  or  estate*  commences  upon  a  condition  pre- 
cedent, he  the  condition  or  act  to  be  performed  by  the  plaintiff*  or  de- 
fendant or  by  any  other,  and  be  the  condition  in  the  affirmative  or 
negative,  the  plaintiff*  ought  to  shew  it  in  his  declaration  and  aver 
the  performance  thereof.  But  when  the  interest  or  estate  passeth 
presently,  and  vests  in  the  grantee,  and  is  to  be  defeated  by  matter  e^ 
potl  facto  or  condition  subsequent,  be  the  condition  or  act  to  be  per- 
formed by  the  plaintiff*,  or  by  the  defendant,  or  by  any  other,  and  be 
the  condition  inl  the|  affirmative  or  negative,  the  plaintiff  may  de- 
clare generally  without  shewing  the  performance  thereof.  S.  C.  Jenk. 
Cent  260. 


HENRY  Ughtred,  Esq.   brought  a  writ  of  annuity  against 
William  Marquees  of  Winchester,  son  and  heir  of  John  Mar- 
quess Winchester,  and  declared  that  the  said  John  Marquess  Hard.  9. 79 
of  Winton,  20  Dec.  17  Eliz.  tarn  pro  bona  et  favorabili  affec^  2  Brownl.  98. 
tione  et  benevolenlia  quas  gessit  erga  eundem  Henricum^  quam  Yl^liutrAis. 
pro  confidentia  et  fi4klitate  reposiC  in  eodem.  Henrico^  by  his  p«iin.397. 
writing  did  constitute  and  authorize  the  said  Henry  to  be  cap-' 
tain  of  the  fort  or  bulwark,  and  castle  of  Netley,  alias  Letley 
in  the  county  of  Southampton,  to  have  and  exercise  the  said 
office  of  captain,  &c.  during  the  life  of  the  said  Henry,  and 
^ave  him   authority  during  his  life   to  nominate  and  appoint 
from  time  to  time  a  master  gunner,  one  porter,  and  six  sol- 
diers, &c.  And  further  by  the  said  writing  the  said  John  Mar- 
quess did  grant,  pro  consideratione  prcediclay  et  pro  meliore  iwa- 
nuientione  ipsius  Henrici  et  magistri  tormentor*  et  sex  militum 
in  defensione  et  tuiiione  castri  pra^dictij  for  him   and  his  heirs, 
to  the  said  Henry  during  his  life,  an  annuity  of  32/.,  &c.  at  the 
feast  of  St.  Michael,  and  the  Annunciation  of  our  Lady  by 
equal  portions,  by  force  of  which  he  was  seised  of  the  said 
office  and   of  the  said  annuity  for  his  life ;   and  afterwards, 
10th Nov.  18  Eliz.  the  said  John  Marq^uess  died;   and  the 
defendant  his  son  and  heir  for  11  years  before  the  writ  brought 
did  withhold  the  annuity,  which  in  all  amounted  to  368/.,  &c. 
^  which  declaration  the  defendant  did  demur  in  law ;  and 
according  to  the  statute  did  shew  divers  causes :  I.  because  27  E). cap.  5. 
it  doth  not  appear  by  the  declaration,  that  the  said  John  Lord  See  the  siat, 
Marquess  had  power  or  interest  to  grant  the  said  office  ;  and  amendmSit^of 
also  because  the    plaintiff  hath   not  averred,   that  he  hath  the  law. 
exercised  the  said  office,  nor  that  he  did  appoint  a   master    . 
gunner,  porter,  or  the  soldiers,  and  divers  other  causes  were 
shewed;    but  notwithstanding  these,    judgment  was    given 
h  the  Justices  of  the  Common  Pleas  for  the  plaintiff,  where- 
upon the  Marquess  brought  *a  writ  of  error,  and  divers  errors     r#  in  n  1 
^ere  assigned,  but  all  were  over-ruled  by  the  Court  but  one.     l  *J 

^^ithat  was,  that  the  plaintiff  in  the  writ  of  annuity  had  not 
Averred  in  his  declaration  that  he  had  exercised  the  said  office, 
&c.    But  after  many  arguments  and  consideration  of  all  the  Resolution  of 
t^ooks,  in  which  (as  it  seems  prima  facie)  there  is  a  diversity  of  the  Court  and 
opinions,  it  was  resolved,  that  the  declaration  was  good  with-  J^^*/®*' 
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(a)  Hard.  9.79.  out  sQch  (d)  avermeot ;  and  tbeir  reason  was,  that  in  all  cases 
^^^^hn^^^  wbere  an  interest  or  estate  doth  commence  upon  a  condition 
voci  pi.  '91.  precedent,  be  the  condition  or  act  to  be  performed  by  the  plain- 
21  E.4. 49.  tiff  or  derendant,  or  by  any  other ;  and  be  the  condition  in  the 
mDoct^^i  91  t^^  affirmative  or  negative,  there,  the  plaintiff  ought  to  shew 
Plowd.  30.  *  *  it  in  his  declaration,  and  to  aver  the  performance  tbereof ;  for 
1  Lev.  274.  there,  the  interest  or  estate  doth  begin  in  him  by  the  perform- 
Hard.  9. 79.       ^^q^^  ^f  f^^  condition,  and  is  not  in  him  till  the  condition  be 

performed.    But  otherwise  it  is  when  the  interest  or  estate 

Kasseth  presently  and  vests  in  the  grantee,  and  is  to  be  defeated 
y  matter  ex  post  facto^  or  condition  subsequent,  be  the  con- 
dition or  act  to  be  performed  by  the  plaintiff  or  defendant  or 
by  any  other,  and  be  the  condition  in  the  affirmative  or  nega- 
tive, there,  the  plaintiff  roav  declare  generally,  without  shew- 
ing the  performance  thereof  and  it  shall  be  pleaded  by  him 
(c)  Doct.pl.9i.  who  will  take  advantage  (c)  of  the  condition  or  matter  ex  post 
Yi  ^d^iJb  ^  fi^^^  ^^^  every  one  ou|;ht  to  allege  that  which  (d)  makes  for 

tiim,  and  which  is  for  his  avail,  and  none  shall  be  forced  to  al- 
lege (Aa/  which  is  against  himself.  And^  it  may  well  be,  that 
the  condition  subsequent  or  matter  ex  post  facto  stands  upon 
many  parts  ;  (as  in  the  case  at  bar  it  happens)  to  rehearse  all 
which  would  be. tedious^  when  issue  shall  be  taken  but  upon 
one  of  them,  and  the  defendant  may  plead  any  one  of  them 
which  he  pleaseth  in  bar  of  the  action,  and  so  the  pleading 
will  be  more  short  and  compendious,  which  is  the  most  com- 
mendable, if  it  be  sufficient.  Here  in  the  case  at  bar  the  con- 
dition was  to  be  performed  by  the  plaintiff  himself,  and  there- 
fore the  case  is  tne  stronger :  but  oecause  the  plaintiff  by  the 
9  c.  4. 20.  per  said  grant  was  presently  seised  of  the  said  office  and  annuity 
Choke.  for  the  term  of  bis  life,  which  ought  to  be  defeated  by  the  not 

using  the  said  office  or  other  subsequent  matter ;  the  subse- 
quent matter  makes  ae;ainst  him,  and  therefore  shall  be  pleaded 
.  (r)  Cro.  Arg.  by  the  defendant,  and  therewith  agreeth  15  H.  7.  (e)  1  a.  b. 
i08.Hard.9,io.  In  a  writ  of  annuity  against  the  successor  of  a  Prior  on  a  grant 
Doct!^!  91 .  niade  by  his  predecessor  until  he  was  advanced  to  a  benefice 
Br.  Count.  43.  of  holy  church,  and  the  plaintiff  declared  generally,  without 
^^^h^T^h'  ®^y*°S  ^^^^  ^^  ^^  "^*  y®^  advanced  ;  and  for  that  cause  excep- 
273  a.  Palm.  ^^^?  ^°^  taken  to  it,  and  notwithstanding  the  declaration  was 
192.  Hob.  41.  adjudged  good,  because  the  condition  went  in  defeasance  of  the 
Jones  328.        annuity,  which  ou^ht  to  be  shewed  on  the  defendant's  part. 

Also  this  is  an  annuity,  which  beginneth  before  the  condition 
shall  be  performed,  which  performance  shall  come  on  the  part 
(/)  Doct.  pi.  of  the  grantor,  and  not  like  where  the  condition  was  (/),  that 
^\&^Jt^^'  if  the  grantee  doth  such  a  thing,  that  then  he  shall  have  such 
V  *  10  b.  1  ^"  annuity ;  now,  if  he  will  demand  *it,  he  ought  to  allege  in 
Wiiby.      '     f^ctOj  that  the  condition  is  performed ;  for  by  the  performance 

thereof  the  annuity  doth  begin.  And  so  is  the  difference  by 
all  the  Justices,  and  these  are  the  words  of  the  book.  So  it 
is  said  in  Colthirst's  case,  PI.  Com.  25  b.  If  I  grant  to  one 
that  when  he  shall  be  promoted  to  a  benefice,  Uiat  he  shall 
have  an  annuity  ;  if  he  demands  the  annuity,  he  ought  first  to 
1  Saik.  171.  shew  that  he  is  promoted  to  a  benefice.  But  if  an  annuity  be 
1  S;ind.3i9.      granted  to  one  until  he  be  promoted  to  a  benefice,  there  he 
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sball  have  a  writ  of  annuity,  and  shall  not  shew  that  he  is  not 
yet  promoted  to  a  benefice,  oecause  the  annuity  doth  precede, 
and  the  promotion  is  subsequent,  and  goes  in  defeasance  of  the 
annuity;  and  therefore  it  ought  to  be  shewed  on  tfaecontrary  part. 
But  when  (a)  a  man  is  only  entitled  to  an  action,  and  the  action  («)  l^oct.  pL 
lies  not  if  the  condition  or  consideration  be  not  performed,there,  ^\  ^^^^-^w* 
the  plaintiff  in  his  declaration  ought  to  shew  the  performance, 
for  it  amounts  to  a  condition  precedent,  because  the  action  arises 
on  the  condition  or  consideration  performed,  as  the  hook  in  (b)  W  Br.Coniit.7« 
S  H.  6.  33  b.    Suppose  I  retain  (c)  a  man  to  go  with  me  to  p^^'^ai?  **| 
Rome  for  405.  here  by  the  going  the  cause  or  the  dut^  first  buU^.  168. 
arises,  in  which  case,  if   he  brings  an  action  of  debt  for  it,  in  Foph.  161. 
hi^  declaration  he  ought  to  declare,  that  he  was  there  ;  other-  P?^i*  ^\'  ^\' 
wise  the  declaration  shall  abate.    So  it  is  if  I  (d)  retain  one  to  §i.  p^ham 
senreme  for  40i.,  by  the  year;  for  here  by  the  consideration  per-  I6i.  Jenk. 
formed  the  duty  arises,  so  that  it  is  in  the  nature  of  an  act  prece-  r|^f  u^4| 
dent  and  so. was  the  opinion  of  the  whole  Court  in  the  said  book.  io6. 
But  the  in  (e)  case  48  E.  3. 3.  &4.  was  affirmed  for  good  law  («)  noct.pl.92. 
where  it  appears,  that  indentures  were  made  between  Sir  R.  p^^^'ig?* 
Pool,  Knt.  of  the  one  part,  and  Sir  R.  Tolcelser  of  the  other  pafm.397,398. 
part,  by  which  Sir  Ralph  did  covenant  with  Sir  Richard  to  i  Roll.  414^ 
serve  him  with  three  esquires  of  arms  in  the  wars  of  France,  ^J^*  { ^^ 
and  Sir  Richard  did  covenant  therefore  to  pay  him  42  marks :  293. 
in  that  case  each  party  had  equal  remedy,  one  for  the  service, 
and  the  other  for  the  money ;  and  therefore  in  debt  for  the  43 
marks  he  may  choose  either  to  declare  in  general,  or  specially 
at  his  pleasure,  by  the  rule  of  the  Court  (a).    Also  when 
an  interest  doth  pass  presently,  and  is  to  be  defeated  by  mat- 
ter expost  facto^  yet  if  it  appears  to  the  Court  by  matter  in 
law,  that  the  action  shall  not  be  maintainable  without  shew- 
ing the  performance  of  the  condition  or  consideration,  there, 
the  plaintiff  ought  to  aver  it  for  the  maintenance  of  his  ac- 
tion, as  in  39  H.  6.  31,  33.  The  case  was,  Richard  Abbott  of 
Chester  granted  to  John  Brewin,  Esq.  by  his  deed  (without 
the  consent  of  the  convent)  a  yearly  rent  of  40;.  out  of  his 
monastery,  pro  consir  suo  eidC  R.  abbati  et  (f)  convenlui  ejuS'  (/)  DocUpU 
dem  loci  impensoy  et  imposterum  impendendo  ;  the  said  R.  Ab-  ^2* 
bot  died,  and  John  Brewin  brought  a  writ  of  annuity  against 
the  successor,  and  averred,  that  he  had  given  to  the  said  R.ntiper 
Abbaii  et  conoentui  consil*  suum  apud  W.  in  negoC  domusprmtT 
agendisy  adproficuum  ejusd*  domus  :  and  Prisot  and  the  whole 


'*  esquires  in  the  wars  of  France »  and  Sir  **  monejr  or  other  act  is  to  be  performed, 

**  Ralph  covenants  with  him  to  pay  so  much  **  an  action  may  be  brought  for  the  money, 

**  money  for  the  service ;  and  it  was  fur-  **  or  for  not  doing  such  other  act  before 

**  ther  agreed  that  half  Uie  money  should  **  performance,'*  Serjeant  William's  note  L. 

**  be  paid  in  England  on  a  certain  day  be-  Pordage  v.  ColCt  \'  Saund.  320.  where  see 

**  fore  they  went  for  France,  and  the  rest  by  fully  what  covenants  are  independent,  and 

**  quarterly  payments  1  and  the  case  was  de-  what  dependent* 
**  terminal  upon  the  rule,  that  if  a  day  be  l 
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f  *  11  a.  3  *court  held  that  the  action  was  not  maintainable  a^inst  the 
(a)  Jenk.  Cent,  successor  without  8uch  (o)  averment.  For  the  action  is  not 
^0y26i.Doct.  maintainable  against  the  successor  for  any  contract  or  grant 
^ '    *  made  by  the  Abbot  only  without  covent,  unless  the  effect  or 

consideration  thereof  comes  to  the  profit  of  the  house.     And 
that  such  general  averment  was  good;  for  it  would  be  too 
long  to  show  all  the  causes  specially,  and  therefore  against  the 
(6)Cr.  £1. 546.  successor  he  ought  to  take  such  averment.     But  in  an  action 
Doct.pl.  92.      against  the  abbot  himself,  who  made  the  grant,  it  is  not  neces- 
sary to  take  such  averment,  as  it  is  agreed  there  by  the  whole 
Court.    And  so  by  these  differences  :    1.  Between  an  interest, 
or  estate  vested,  and  which  is  to  be  devested  bv  condition  or 
matter  subsequent,  and  a  condition  or  matter  which  precedes 
the  estate  or  interest.    3.  Between  a  thing  in  action  which  in 
judgment  of  law  is  to  commence  on  a  condition  or  considera- 
tion  precedent,  and  interests  or  estates  which  begin  presently. 
3.  When  equal  remedy  is  given  to  both  by  reciprocal  cove- 
nants.    4.  When  by  matter  apparent  the  plaintiff's  action 
shall  not  be  maintained  without  averment,  although  it  be  in 
the  case  of  an  estate  or  interest  vested,  you  will  the  better  un- 
WBr.Coiint.72  clerstand  your  books,  which  seem  primd  facie  to  disagree,  (c) 
DoclT'so       21  E.  4.  39.  or  49  b.  22  (d)  E.  4.  43  a.  9  E.  4.  20.  b.  37  H.6. 
(rf)  Hard.  10.     8  b.  36  H.  6.  2  b.  Dyer  10  El.  270.  in  Avowry,  and  15  Eliz, 
Poct.pi.90,91.  Dyer  329  in  Debt.    And  note,  the  said  Ughtred  had  judgment 

in  the  Common  Pleas, — Quod  pr^edictus  Henricus  recuperet 
versus  prasfaium  nunc  Marchionem^  annuum  redditum  prcedic* 
turn  et  arrerasia  ejusdem  tamdiu  ante  diem  impeirationis  brevis 
original*  ipstus  Henrici^  quam  postea  incursa^  et  damna  sud 
occasione  subtraclionis  annui  reddilus  preedicC  ad  decern  libras^ 
eidem  Henrico  ex  assensu  suo  per  curiam  hie  adjudicaf.  Quco 
quidem  arreragia  et  damna  in  toto  se  attingunt  ad  402  libr.  ^| 
prcedictus  nunc  Marchio  in  misericordia. 
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Mich.  S3  &  34  Eliz. 


In  the  Exchequer. 


A.  seised  of  a  manor  iq  fee,  by  indenture  18  Eliz.  covenanted  for  the  ad* 
vancement  of  his  blood,  &c.  to  stand  seised  to  the  use  of  himself  for 
life,  and  afterwards  to  the  use  of  his  nephew  B.  in  tail,  and  afterwards 
to  the  use  of  his  said  nephew  in  fee;  and  it  was  covenanted  in  the  in- 
denture that  because  the  nephew  was  an  infant,  and  his  proof  not  seen, 
in  order  to  restrain  him  if  after  he  should  be  prodigal,  &c  it  was  pro-  > 
videdthat  if  the  uncle  by  himself,  or  by  any  other,  during  his  natural 
life,  deliver  or  offer  to  the  nephew  a  gold  ring  to  the  intent  to  make  void 
the  uses,  then  all  the  uses  should  be  void.    Hil.  26  Eliz.  A.  was  in- 
dicted for  treason,  and  outlawed;  afterwardi,  9  Aug.  28  Eliz.  the 
Queen  by  patent  under  the  great  seal  leased  the  land  to  C  and  D.  for 
forty  years,  and  also  demised  for  forty  years  omnet  et  singuloi  boteoty 
nbkoteoiy  arborety  ei  terrat  bosealet;  and  afterwards,  at  the  Parlia- 
ment 29  Oct  28  Eliz.  the  attainder  was  con^rmed ;  and  further  it 
was  enacted,  that  he  should  forfeit  to  the  Queen  all  his  manors,  lands, 
ftc  the  day  of  the  treason  committed,  or  at  any  time  after ;  and  that 
the  same  should  be  in  the  actual  possession  of  the  Queen  without  office: 
but  that  the  act  should  not  extend  to  make  void  any  lease  of  lands, 
&c  made  by  the  Queen  under  the  great  seab,  &c.  after  the  treason 
committed;  and  by  another  act,  made  the  same  parliament,  all  persons 
claiming  to  have  any  estate  or  interest  out  of  the  lands  of  persons  at- 
tainted since  18  Eliz.  &c.  made  by  persons  attainted  since  18  Eliz.  &c. 
of  treason  in  conspiring  the  Queen's  death  (as  the  said  treason  of  A. 
was)  were  directed  to  exhibit  their  grants  within  two  years  in  the  Ex- 
chequer; and  the  same  are  directed  to  be  entered  and  enrolled,  &c. 
or  else  such  grants,  &c.  to  be  deemed  void.    17  Mar.  SI,  Eliz.  the 
Queen,  by  her  letters  patent  under  the  great  seal,  reciting  the  uses  and 
the  proviso  of  tendering  a  ring,  &c.  did  depute  S.  and  F.  to  make  the 
tender  to  the  nephew,  to  tfteintent  to  make  void  the  uses ;  and  that  they 
should  certify  into  the  Exchequer  what  they  did  in  the  premises.    B. 
and  F.  made  the  tender  to  B.  the  nephew  (and  read  the  patent  to  him) ; 
B.  refused  the  tender;  all  which  facts,  with  the  patent,  they  certified 
into  the  Exchequer  19  Mar.  91  Eliz. :  and  the  life  of  A.  was  averred ; 
and  in  an  information  upon  intrusion  in  the  Exchequjfer  against  B.,  C.y 
D.,  and  others,  which  charged  the  defendants  with  cutting  trees  of  elm 
and  ash,  and  also  underwood,  judgment  was  given  for  the  Queen.  And 
it  was  resolved — 1.  That  if  the  Queen,  as  tenant  pur-auire  vie,  makes  a 
lease  for  forty  years  without  any  recital  or  mention  of  the  estate  for 
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life,  the  lease  is  good  :  but  if  the  Queen  had  granted  an  estate  in  tail 
or  in  fee,  such  grant  would  have  been  yoid.  2.  That  the  Queen  might 
take  advantage  of  the  condition  in  the  covenant  to  stand  seised;  and 
that  the  proviso  was  well  performed  by  the  Queen's  commission.  3. 
That  the  demise  of  the  Queen  was  not  a  suspension  of  her  condition, 
as  in  the  case  of  a  common  person;  for  the  demise  of  the  Queen  shall 
not  enure  to  two  intents.  4.  That  the  tender  and  certificate  were 
good ;  and  that  the  party  grieved,  if  it  be  false,  might  traverse  the 
same,  4.  That,  at  the  time  of  the  tender  of  the  ring,  the  conveyance 
by  covenant  to  stand  seised  was  still  in  force;  and,  by  consequence, 
also  the  condition.  S.  C.  [1  And.  293,  Poph.  18.  Moore  309.  4  Leon. 
135,  170.] 
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BETWEEN  the  Queen  and  Margaret  Englefield,  Francis 
Englefield,  and  others,  in  an  information  upon  intrusion  in  the 
Exchequer,  which  began  Trin.  32  Eliz.,  the  case  in  effect  was 
such,  sir  Fr.  Englefield  seised  of  the  manor  of  Englefield  in 
the  county  of  Berks  in  fee,  by  indenture  dated  3od  Jan.  18 
Eliz.  between  him  and  the  said  Francis  his  nephew,  covenanted 
for  the  advancement  of  his  blood,  &c.  to  stand  seised  to  the  use 
of  himself  for  life,  and  afterwards  to  the  use  of  his  said  nephew, 
and  the  heirs  males  of  his  body,  and  afterwai^s  to  the  use  of 
the  right  heirs  of  the  nephew.  And  it  was  further  contained 
in  the  same  indenture,  that  because  his  nephew  was  an  infant, 
so  that  his  proof  was  not  then  seen,  and  because  the  uncle  did 
not  think  convenient  to  settle  the  said  inheritance  in  the  nephew 
absolutely,  so  long  as  the  uncle  should  live,  without  a  bridle  lo 
restrain  him  if  after  he  should  be  prodigal,  or  should  be  given 
to  intolerable  vices ;  for  this  cause  it  was  provided,  that  if  the 
uncle  by  himself,  or  by  any  other  during  his  natural  life,  de- 
liver or  offer  to  the  nephew  a  gold  ring,  to  the  intent  to  make 
void  the  uses,  that  then  all  the  uses  should  be  void.  Hil.  S6 
£1.  Sir  Francis  was  indicted  in  the  King^s  Bench  by  a  jury  of 
Middlesex  for  treason  comipitted  at  Neroures  iu  Hanonia  in 
pariibus  inuismarinisj  20  Oct.  18  EI.  upon  which  indictment  he 
was  outlawed  ;  and  afterwards,  8  Aug.  28  Eliz.  the  Queen  by 
patent  under  the  great  seal  did  lease  the  land  to  Foster  ana 
Fitton,  two  of  the  defendants,  for  forty  years,  and  also  demised 
to  them  for  forty  years  amnes  el  singulos  boscos^  subboscos^  arbores, 
et  terras  boscales :  and  afterwards  at  the  Parliament  39  Oct.  S8 
Eliz.  the  attainder  was  con6rmed.  And  further  it  was  enacted, 
that  he  should  be  attainted  of  high  treason,  and  should  .forfeit 
to  the  Queen. all  his  manors,  lands,  tenement^!,  &c.  the  day  of 
the  treason  CQipmitted,  or  at  any  time  after;  and  that  the  same 
should  be  in  the  actual  possession  of  the  Queen  .wi^bput  oflSce. 
But  further  it  w^s  prpyided  by  the  said  act,  th^t  nothing 
theicein  shpuld^^t^nd  tp  ipake  void  any  lease  of  land,  or 
gift  of  goods  mq^e  by  the  Queen  iinder  the  gre^it  seal,  or 
l|xphequ^r*8eal,  after  the  treason  comipitted,  ^c.  .^pd  at  the 
saine  ppirliamt^nt  anotjier  act  was  made,  by  wbich  it  was  en* 
acted,  <*  That  every  person  and  persons  which  hath,,  or  claims 
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^  eth  to  have  any  estate  or  interest,  of,  in,  or  out  of  any  land 

^'  of  any  of  the  persons  attainted  since  18  Eliz.  not  ^inroUed     [*  IS  a.J 

"  of  record,  not  certified  into  the  Exchequer,  made  since  1 

'^  Elis.  by  any  of  the  persons  attainted  since  18  Eliz.  of  trea- 

*^  son.  for  conspiring  or  the  Queen's  death  (as  the  said  treason 

**  of  Sir  Francis  Eoglefield  was)  within  two  years  after  the 

'^  last  day  of  this  session  of  parliament,  shall  openly  shew  and 

^  bring  forth  into  the  Queen's  Majesty  of  the  Court  of  Ex* 

^  chequer,  the  same,  his,  or  their  ^rant,  conveyance,  and  as- 

^  surance,  and  there,  in  the  term  time,  in  open  court,  the  same 

^  !^11  oSer  and  exhibit,  or  upon  his  or  their  oath  affirming   . 

^  that  they  have  not  the  same,  nor  can  come  by  it,  or  that  it 

^  was  never  pat  in  writing,  then  the  effect  thereof  to  be  en« 

^  tered  and  inroUed  of  record,  or  el^e  every  such  conveyance 

^'  and  assurance  should  be  void  and  of  none  effect  to  all  intents 

^'  and  purposes :  saving  to  every  person  and  persons  (other 

^  than  parties  and  privies  to  such  conveyance,  and  such  as 

"  shall  not  exhibit  the  said  conveyance  according  to  the  true 

^  meaning  of  this  act)  all  such  right,  &c."    And  afterwards, 

17  Mar.  31  Eliz.  the  Queen,  bv  her  letters  patent  under  the 
great  seal,  reciting  the  uses  and  the  provisp  of  tendering  of  a 
nng,  and  that  the  benefit  and  advantage  of  the  said  condition 

18  given  to  her  by  the  statute  of  this  realm,  did  depute,  author- 
ise, and  in  her  place  and  person  put  R.  Broughton  and  H. 
Bouchier,  jointlv  and  severally  to  deliver  or  offer  the  ring  of 
gold  to  Englefield  the  nephew,  to  the  intent  to  make  void  the 
uses  in  the  indentures  ;  and  that  they  should  certify  into  the 
Exchequer  what  they  should  do  in  the  premises.  Broughton 
and  Bouchier,  8  Mar.  81  Eliz.  offer  the  ring  (and  read  to  him 
the  patent)  to  the  said  Francis,  the  nephew,  which  he  refused  : 
all  which  facts,  %vilh  the  patent,  they  certified  into  the  Exche- 
aner  19  Mar.  31  El.  and  the  life  of  Sir  Fran,  was  averred,  &c. 
And  the  defendants  were  charged  for  intrusion  SO  Mar.  31  £1. 

and  with  the  cutting  of  certain  trees  of  >elm  and  ash,  and  cer-  I'T^^J^  ^^ 

tiin  underwoods.    And  in  this  case,  after  many  arguments  at  ^d;  lO^o' 

W,  and  upon  open  argument  at  bench,  these  points  were  re-  the  j^een, 

solved :    1.  The  Queen,  as  tenant  pur  outer  vie^  made  a  lease  ^TJ?*  ^^^  ^ 

for  forty  years ;  although  the  Queen  (having  only  an  estate  ptir  J^  wv/^uST 

mttre  vie)  could  not  absolutely  contract  for  a  lease  for  forty  not  absolutely 

years,  yet  without  any  recital  or  mention  of  the  estate  for  life,  jontrMt  for* 

the  lease  is  good :  for  the  lease  for  years  is  in  judgment  of  law  j^.  ^'  ^'^ 
kss  than  the  lease  pur  autre  vie,  and  the  Queen  doth  not  any 
wrong  or  prejudice  to  any  by  the  demise,  and  is  not  deceived 

in  her  grant ;  for  in  judgment  of  the  law  it  is  a  lease  for  forty  Moor  321. 

years,  if  cestui  que  vie  shall  so  long  live :  but  if  the  Queen  had  ^*  J*"^*  ^^* 

tranted  a  greater  estate  than  she  lawfully  mighty  as  an  estate  ^  ^^  Queen 

m tail,  or  in  fee,  there  because  she  could  not  lawfully  do  it,  she  fl^^^ 

was  deceived,  and  by  consequence  her  grant  void.    See  now  (hanngatenn, 

die  case  of  Alton  Woods,  in  the  First  Part  of  my  Reports,  (a)  ^^^  ^: 

Is  good. 


U)  Yid.  as  lo  the  Kiog's  graats,  Note  (R.  f  •)  Alton  Wood's  case,  Vol.  I.  p.  101. 
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'  And  it  was  said,  that  if  the  Queen  grants  toium  stalum  tuum 
(having  a  term,  or  estate  for  life,  extent,  or  other  particular 

[#  13  b.  I  ^s^^^^)  i^  is  good  enough;  fort  he  ^ueen  doth  not  grant  more 

jections  to  ^^^^  ^^^  ^^Y  ^^  ^7  ^^^  I&^9  "^^  ^^^^  ^^y  (^)  ^  rong,  or  make 

the  condition  any  alteration  of  any  estate  by  her  grant.    And  it  was  ob- 

going  to  the  jected  that  this  condition  should  not  w  given  to  the  Queen  by 

f)^Tc    'i'i  b  ^^^  ^^^**  ®f  ^  ^'  ^'  ^'  ^*  ^^**  three  reasons :  1.  This  conditioa 

I  Co.44.  b.  52  is  annexed  to  Sir  Francis  with  such  inseparable  privity,  that  it 
b.  Dav.75.a.b.  cannot  be  given  to  another;  for  in  this  case  the  substance  of 

II  Co. 72 a.  xhe  condition  is  the  intent  and  mind  of  Sir  Francis;  but  be- 
Co.'i^t.  19'b.  c^use  his  intent  and  mind  cannot  appear  without  ^n  overt  act^ 
13  £.  4!  8  a. '  for  this  cause  the  rihg  shall  be  tendered  as  a  declaration  of  bis 
^*2?^'^^^?^'  intent,  which  was  inward  and  secret  to  himself,  so  that  the 

A.H7  \\    f^i*  Af 

gument  €0.  '    ^^^er  of  the  ring  is  only  the  outward  ceremony ;  but  the  sub- 
iRoii.Kep.l67.  Stance  of  the  condition  is  the  mind  and  will  of  Sir  Francis, 
^oy  ^^'         which  cannot  be  transferred  to  another.    Also  in  this  case  na- 
Godb.  317*.       ^^^^  ^^  made  jujge  ;  for  the  uncle  is  to  judge  of  the  quality 
and  disposition  of  the  nephew,  and  whether  he  gives  his  uncle 
cause  to  revoke  or  disannul  his  estate;  and  therefore  as  Datib* 
ral  love  and  affection  cannot  be  transferred  to  another,  so  this 
conveyance,  of  which  natural  love  and  affection  is  the  cause  of 
the  creation  of  it,  and  the  judge  of  the  determination  of  it, 
cannot  be  revoked  or  determined  by  any  other:  and  all  this 
(6)  Vangh.180.  agrees  with  the  reason  of  the  common  law  ;  for  the  (b)  ward- 
33  H.  6. 55  b.    snip  of  the  eldest  sbn,  which  the  law  of  nature  gives  the  father, 
CiOvin^casc     ^®  inseparable,  and  cannot  be  forfeited  or  transferred  to  ano« 
3  Co.  39  a.  '    ther,  as  it  is  agreed  in  33  H.  6.   And  homage  ancestral  is  lose* 
Piowd.  294  a.    parable,  because  it  is  annexed  to  the  blood  of  the  lord  and  the 
B?Gi^6.      tenant.    2.  By  the  general  words  of  the  act  of  33  H.  8.  eoo- 
Br.  Forfeit.  70.  ditions  separable,  apd  which  may  be  performed  by  others,  and 
Co.  Lit.  84  b.    not  inseparable,  are  given  to  the  King,  as  appears  by  diveis 
cases  founded  on  general  acts  of  parliament  here  put,  and  after 
agreed.    3.  It  was  objected,  that  this  being  a  collateral  condi- 
tion, although  the  condition  be  given  to  the  King,  se.  the  be- 
nefit of  it,  if  it  be  performed,  yet  the  performance  is  not 
given  to  the  King  by  the  said  act ;  and  therefore  Sir  Francii 
ought  to  tender  the  ring,  and  not  the  Queen.    And  therefinre 
suppose  that  the  condition  had  been,  if  the  Chief  Justice  el 
England  for  the  time  being  shall  tender  a  ring  after  the  attain- 
der of  Sir  Francis,  the  Queen  cannot  tender  it ;  and  the  reason 
of  the  books  in  12  H.  4.  2,  and  9  H.  7.  17.  and  20.  4  H.  8. 
Dyer  1,  &c.  was  urged,  where  collateral  (c)  conditions  cannot 
be  altered,  and  other  thin^^  taken  in  satisfaction  of  them  be- 
tween the  same  parties,  aforiiori  here ;  for  here  the  person 
Th*^f*rec'and    ^^^  ^^  express  words  ought  to  perform  the  condition  shall  b€ 
effect  of  the     changed;     As  to  the  iBrst  and  second  objections,  Manwood 
condition         Chief  Baron,  and  the  whole  Court  held,  that  the  whole  force 
^i^trader     ^^^  effect  of  the  condition  in  the  case  at  bar  did  consist  on  tin 
of  the  ring,      tender  of  the  ring;  and  the  other  matter  of  the  reason  and 
the  rest  wM      cause  which  moved  and  induced  him  to  leave  the  said  powei 

not  Any  parcel 
of  the  proTiio. 

(c)  9  Co.  78.  a.  79.  a.    1  RoU.  455,  456.   2Brownl.  131.    1  Roll.  Rep.  296,  297.    Cr.  £1.  46. 193 
304^  458.   3  Bulst.  148, 149.   Co.  Litt.  212  b.   Perk.  145.  b.  146  a.   Hob.  178.  Palm.  550. 
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and  bridle  in  htiDflelf  was  not  ainy  parcel  of  the  proviso,  but  tf 
(rf)  flourish  (as  he  termed  it)  and  preamble,  and  nothing  (*^.^]^^*^^- 
18  parcel  of  the  condition   but  that  which  comeR  after  the  q^^Aoc^' 
^proviso,  and  tfiat  is  the  tender  of  the  ring.    And  as  to  that,     [«  ij  a.  ] 
the  said  diflerence  was  taken  and  agreed  by  the  whole  court, 
sdL  between  conditions  which ^are  personal  and  individual,  Difference  be- 
and  cannot  be  performed  by  any  other ;  and  conditions  which  ^]^*^<^d  coodi- 
are  not  so  inseparably  annexed  to  the  person  but  that  they  may  and  i^ru^ 
be  performed  by  any  other ;  as  it  was  resolved  in  -the  case  of  and  which  can- 
Thomas  Duke  of  (fl)  Norfolk,  who  iw  anno  11  Eliz.  conveyed.  «»o'^«perfonn- 
his  lands  to  the  use  of  himself  for  life,  and  afterwards  to  the  ^d'c^ittni 
088  of  Philip  Earl  of  Arundel  his  eldest  son  in  tail,  with  di-  which  may  be 
vers  remainders  over,  with  proviso,  that  if  he  should  be  minded  performed  by 
to  alter  and  revoke  the  said  uses,  and  should  signify  his  mind  \alt^^'^^ 
in  writing  under  his  proper  hand  and  seal,  and  subscribed  by  thereof. 
three  credible  witnesses,  that  then,  &c.     And  afterwards  the  (a)  Latch.  107. 
aid  duke  was  attainted  of  high  treason,  that  this  proviso  or  ^  ^o^*  <^ep. 
condition  was  dot  given  to  the  Queen  by  the  said  act  of  33  H.  Hob^3^'  i 
8.  because  the  performance  of  it  was  (b)  personal  and  insepa-  Vent.  12.  2 
rably  annexed  to  his  person,  that  is  to  say,  to  signify  his  mind  Roll.  Rep.  391. 
by  writing  under  his  own  proper  hand,  which  none  could  do  27^29*75%! 
bot  the  duke  himself;  upon  which  point  all  the  possessions  of  103.  Palm.' 


as  Littleton  saith,  is  annexed  in  privity  to  the  blood  of  the  C^ J  Palm.  119. 
donor),  and  afterwards  thev  were  dissolved,  and  by  Parlia-  yJ  V-^***  ^?' 

*  ifv-r^i    ^    ^1     •  •  •  .    •' •       r»  '!•  JLiit.  sect. 

sent,  anno  17  Ed.  2.  their  possessions  were  given  to  the  Hos-  ui.  Co.  Lit. 
pitallers,  to  hold  them  in  the  same  manner  as  the  templars  held,  99  a.  3  Co.  3  b. 
yet  they  by  those  general  words  should   not  hold  in  Jrankal^  ^5^322  35 
noi^y  because  the  privity  of  the  tenure  on  the  part  of  the  h.  6.  56  b.  57 
IniaDt  doth  hot  continue  ;  and  this  privity  being  personal  and  ft*  Moor  163. 
inseparable,  by  the  general  words  of  the  act,  was  not  trans- 
ferred  to  the  Hospitallers.     The  same  law  of  an  impropriation 
af  a  church,  which  also  is  an  incident  inseparable  to  the  re- 
ligions house  to  which  the  church  is  impropriate.     And  there- 
me  it  is  adjudged  in  P.  Ed.  S.  (d)    that  the  Hospitallers  by  (<0  3E.  3. 11 


the  said  act  of  17  Ed.  2.  should  not  have  the  impropriation,  ^P'-^-^  Co. 
fcr  it  was  inseparably  annexed  to  the  corporation  of  Templars,  530,531!^'^ 
which  thing  consisting  in  inseparable  privity  by  general  words  Fiti.  Grants 
rfan  act  of  Parliament  should  not  be  transferred  toothers.  70.piowd.50i, 
80  was  il  adjudged  Trin.  25  Eliz.   in  the  Marquess  of  Win-  ^'^^°- ^7- 
Chester's  case,  (which  see  in  the  Third  Part  of  my  Reports  3.) 
that  by  the  general  words  of  all  hereditaments,  &c.  a  writ  of  M  4  Leon.  17. 
(0  error  which  a  person  attainted  had  was  not  given  to  theKing  J!J^»  ^^^1^ 
far  a  writ  of  error  is  a  writ  which  lieth  in  privity.     And  the  Lateh. 30,69. 
Chief  Baron  said,  that  he  never  saw  in  any  act  of  attainder^/)  o.Beni.  139. 
actions  which  belonged  to  the  attainted  given  to  the  King.    In  o.^^loi^E; 
the  time  of  H.  8.  Br.  Corodie  3.  it  is  held,  that  a  (g)  founder-  1  Uoa!^Rep: 
ship,  which  also  is  a  thing  annexed  inseparably  to  the  blood  371,372. 
of  the  founder,  should  not  be  forfeited  by  attainder,  vide  L.  5  J?°°^l^?-  ^**- 

'  ''  '  Rep.  100.  Cro. 

EL  3S9.      Owen  21.     3  Co.  2  a  3  b.    1  Jones  77,     {/)  Hob.  341,      2  Roll.  R'  p.  p.  325.  420.  501. 
(^)  Co.  Ut  99  a.  b.    Moor. 322.    4  Leon.  133.   II  Co.  77  b. 
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t  Q-  Ed.  4.    f  Bat  in  the  case  at  bar,  the  condition,  seit.  tfa* 

[  *  13  b.  j  of  the  *ring^  is  not  annexed  to  the  person  of  Sir  Frac 
any  other  may  do  it  as  well  as  himself.  The  same 
ReaolrecL  payment  of  money,  delivery  of  gold  spurs,  or  other  lil 
The  condition  to  the  third  objection  it  was  resolved,  that  when  the 
being  giTento  gives  the  Condition  to  the  Queen,  that  the  performance 
^  m^fimn-  (^b'ch  is  not  personal  and  inseparable)  is  also  given 
ance^CTeoif  Queen  as  incident  to  it :  for  the  performance  is  the  su 
is  ako  giTcn  and  the  effect  of  the  condition  ;  and  the  statute  puts  tl 
^  ^^*  in  the  place  of  the  person  atttainted,  to  do  thai  for  t 

formance  of  the  condition,  which  is  feasible,  and  whici 
inseparably  annexed  to.  the  person  of  hrm  who  is  attain 
Oljection  tbat  It  was  objected,  that  although  the  condition  should  be  | 
^oniTnotbe  ^^^  Queeii,  and  the  performance  of  it  also,  yet  the  lease 
Yoid,  for  the  not  be  void,  for  the  estate  for  life  of  Sir  Francis  was  t 
life  estate  yfbs  ject  to  the  Condition.  For  an  (a)  use  at  the  common  1< 
^e^  condition!  ^  ^^^^  ^^^  confidence  reposed  in  one  person,  that  anotli 
(a)  Co.  Lit.  272  son  should  have  the  profits,  so  tha!t  there  ought  to  be 
b.  1  Co.  121  a.  ration  of  the  possession  and  of  the  use,  either  by.co 
SQ^^^Andcis.  or  feoffment,  nne^  or  other  conveyance,  by  which  th 
ai's.  Fiowd.  transmutation  of  the  possession  :  but  in  our  case  he 
352  b.  Poph.  stood  seised  to  the  use  of  himself  for  life,  which  could 
^^'  as  an  use,  for  he  himself  is  terre-tenant,  and  there  is  i 

separation  of  the  possession,  and  it  is  not  any  trust  o 

deuce,  and  he  could  not  ^  have  a  subpoena  against  \\\m\ 

1 27  H.  S.  cap.  fore  the  statute ;  and  the  stat.  of  t  27  H.  8.  doth  execi 

^^'  possession  to  him  only  who  hath  an  use,  and  who  bad  no 

session  before :  but  Sir  Francis  in  our  case  bad  the  pos 
before,  and  therefore  the  statute  cannot  give  possession 
but  his  estate  for  life  was  parcel  of  bis  old  estate.  An< 
{h)  13  Co.  56.  the  ^atute  of  27  H.  8.  saith,  to  the  use  of  (b)  another 
&c.  so  that  another  person  ought  to  have  the  use,  than 
bath  the  possession.  And  viae  30  H.  8.  Feoffments  i 
Br.  47.  Cestui  que  use  in  tail  before  the  stat.  was  enfec 
the  feoffees  ;  and  afterwards  the  stat.  of  27  H.  8.  was 
the  statute  shall  not  give  him  a  possession  in  tail  accor 
the  use,  because  he  had  the  possession  before,  becaus 
was  not  any  separation  of  the  use  and  possession  at  the 
the  making  of  the  statute.  And  then  if  the  estate  foi 
parcel  of  nis  old  estate,  it  is  not  subject  to  the  said  pre 
condition,  and  by  consequence  by  the  performance  of  tJ 
dition  the  estate  for  life  is  not  defeatea,  and  then  the  Ic 
40  years,  which  is  derived  out  of  it,  remains  good.  Bui 
resolved  by  the  Court,  that  Sir  Francis  had  the  estate 
by  the  limitation  of  the  use,  and  the  operation  of  the  sts 
S7  H.  8.  And  they  much  relied  upon  the  reason  and 
Baynton's  case,  in  Plow.  Com.  that  a  man  for  the  a( 
(«)  2  Roll.  7S5.  inent(c)  of  his  heirs  males,  may  covenant  to  standee 
Piowd.  309  h.  ^j^g  yg^  ^f  himself  and  the  heirs  of  his  body,  in  that  cas 
*  [  14  a.  1  is  no  separation  of  the  possession  and  use,  and  yet  *the 
doth  create  an  estate  in  tail  in  possession  in  him,  in  whi 
the  whole  estate-tail  is  in  himself:  but  that  is  for  the  be 
the  heir  male^  although  he  is  tit  futuro^  and  not  in  p\ 
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none  can  know  who  shall  be  his  heir  male^  for  (a)  Solus  Deus  («)  Roll.  785. 
fadt  h4jeredesj  non  homo.    But  in  this  case  it  is  for  the  benefit  ^^>  ^(-  ^  b. 
of  the  nephew  in  prcesenti  to  have  the  uses  raised  according        ^^'^' 
to  the  said  indentures.    5.  It  was  objected/that  although  the  Objection, 
estate  for  life  be  defeated  by  the  condition,  yet  the  Queen  ^^^^  ^^  <»- 
should  not  avoid  her  own  lease  ;  for  when  the  Queen  hath  an  def^i^d  by^he 
estate  for  the  life  of  another,  and  also  a  condition  in  her  by  condition  yet 
the  statute  of  33  H.  8.  and  she  makes  a  lease  for  years,  al-  ^^^  Qattn  can- 
thoogb  the  Queen  doth  perform  the  condition,  she  shall  not  ^^^^^.^ 
aroid  the  lease.  As  if  in  such  case  a  common  person  had  had 
the  estate  for  life,  and  the  Queen  the  condition,  and  the  com- 
mon person  had  made  a  lease  of  the  land,  and  the  Qoeen  had  C6  Lit  30i  a. 
confirmed  it,  and  afterwards  the  condition  is  performed,  yet 
the  (ft) -lease  is  good.    And  if  mortgagee  makes  a  lease  for  (6)  Moor  325. 

5 ears,  and  the  mortgagor  confirms  it,  and  afterwards  the  con-  ^  ^|i-  Rep. 
ition  is  performed,  the  lease  shall  not  be  avoided.    And  Ar-  31?' ^14*^^^' 
den's  case  was  cited.    Tenant  in  (c)  tail  makes  a  lease  for  life  Tenant  in  tail 
now  he  hath  gained  a  new  fee  by  wrong,  and  afterwards  he  makes  a  lease 
grants  a  rent-charge  or  makes  a  lease  for  years,  and  after-  terwards'mnto 
wards  tenant  for  life  dies,  he  shall  not  avoid  his  charge  or  lease  a  lent  cWge 
although  he  be  in  of  another  estate,  because  he  had  a  defeasi-  or  makes  a 
We  possession,  and  ancient  right,  the  which,  if  they  be  in  se-  l^'J^aitcfJSrd' 
veral  hands,  should  be  good  ;  as  the  lease  of  one  and  the  confir-  tenant  for  life 
mation  of  the  other,  and  being  in  one  hand  shall  be  as  much  in  di^>  he  shall 
jodgment  in  law.    Note,  the  lease  is  the  stronger  case  than  "^Jl^g®*^'*'* 
the  charge,  11  H.  7.  31  a.    Edrich  tenant  in  tail  made  a  feoff-  \^^^  ^^ 
meat  to  liis  use  upon  condition,  and  afterwards  upon  his  re- 
cognizance the  land  is  extended  by  the  stat.of  1  R.((/)  3.  and  af- 
terwards he  performed  the  condition,  yet  the  interest  of  the 
eoBusee  shall  not  be  avoided,  and  yet  the  estate  is  changed 
cttusd  qud  supra.    And  all  that  was  affirmed  by  the  Court.  Resolution. 
Bat  as  to  that  it  was  resolved,  that  the  demise  of  the  Queen  The  demise 
dioold  not  enure  (to  her  special  prejudice)  to  (e)  two  intents,  ^l^^J^^^^^ 
ict/.  to  a  demise  of  the  land,  and  also  to  a  suspension  of  her  (tohe°%ecL? 
eoadition,  by  which  she  might  defeat  the  estate  for  life,  and  the  prejodice)  to 
otiier  estates  as  it  should  in  the  case  of  a  common  person,  or  J^°  ^^^i*' 
to  a  demise  in  respect  of  her  present  estate  for  the  life  of  ano-  mise  of*the 
ther,  and  also  to  a  confirmation  in  respect  of  her  condition:  land,  and  to  a 
bf  which  otherwise  she  might  defeat  the  whole,  as  should  be  Jg*^°"i?°.°^ 
also  in  the  case  of  a  common  person.     For  the  grant  of  the  (cj Moor 323! 
Qoeen  shall  be  taken  according  to  her  express  intention  com-  Poph.  50.   1 ' 

-  -  Co.  147  b.  Co. 


cues  the  Queen  ought  to  be  truly  informed,  and  she  ought  to  Condition  249. 


Bake  a  special  and  particular  grant,  which  by  express  words  ^^^^'  ^^^' 
may  enure  to  all  such  several  intents  as  are  desired ;  as  17  E.  (<o  *i  i^.  3,^,1. 
3.39.   An  advowson  held  of  the  King  is  aliened  to  an  Abbot;  iCo.i47.a. 
flow  the  King  hath  title  to  the  advowson  for  the  mortmain,  W  ^*?*  ^^** 
and  afterwards  the  King  by  his  letters    patent  grants  to  the  5^£>*56a.' 
AU>ot  that  he  may  hold  the  advowson  to  his  own  use,  yet  he 
shall  not  lose  the  advantage  of  the  mortmain,  for  when  the 
King  hath  two  rights  in  him,  he  cannot  exclude  himself  of 


80 


Cnglefieid*s  Case.    Part  VII.— 14  b'.— 16  n^ 


Doct  pi.  352. 
37d.  See  Co. 
Lit.  74  a. 


Latch.  71. 
Moor  335. 
Doct.  pi.  352. 
370. 

ResolutioD. 
The  tender  and 
certificate  are 
good  enough; 
and  the  party 
grieved  if  it 
he  false,  itlay 
traverse  the 
same. 

Resolution. 
At  the  time  of 
the  tender  of 
the  ring,  the 
condition  was 
in  force. 
33  H.  8.  c.  20. 

[  *  15  a.J 


Moor  446. 


both' without  special  words.  Vide  OH.  7.  14.  Plow.  Com^ 
397,  &c.  And  if  in  this  case  the  demise  of  the  Queen  should 
amount  to. a  confirmation  by  force  of  her  condition,  or  if  the 
demise  should  amount  to  a  suspension  of  the  condition,  then 
upon  that  it  would  follow,  tha^t  she  during^  the  term  could  not 
perform  the  condition,  which  would  be  very  prejudicial  to  the 
Queen.  6.  And  as  to  the  said  tender  by  force  of  the  said  letters 
patent,  and  the  certificate  thereof  into  the  Exchequer,  it  was 
objected,  that  the  same  would  not  be  sufficient,  but  the  tender 
ought  to  be  found  by  office,  for  although  the  letters  patent  are 
of  record,  yet  the  tender  itself  is  matter  in  fact,  which  ought 
to  be  found  by  office  ;  for  the  certificate  of  the  bishop  by  force, 
of  the  King's  writ,  or  of  the  Marshal  of  the  King's  host,  as  ia 
S  Ed.  4.  1.  which  and  such  like  are  not  traversable,  but  are 
trials  in  law,  and  shall  bind  the  parties.  But  in  our  case  if 
this  certificate,  which  is  not  made  upon  any  ordinary  course  of 
proceeding,  should  be  good  in  law,  it  would  be  a  great  j>reju-. 
dice  to  the  party  ;  for  no  certificate,  which  is  allowed  and  war- 
ranted by  the  common  law,  is  traversable  ;  and  then  the  matter 
might  be  false  and  the  party  disinherited,  and  yet  he  should 
not  have  any  remedy,  which  would  be  very  inconvenient.  But 
it  was  resolved  by  the  whole  Court,  that  the  tender  and  certi« 
ficate  in  this  case  was  good  enough,  and  that  the  party  grieved^ 
if  it  be  false,  might  traverse  the  same,  and  should  not  be  con- 
cluded by  it ;  for  it  was  not  in  the  nature  of  a  trial,  but  of  a 
record  to  inform  and  satisfy  the  Queen  of  her  title.  Also  they 
resolved,  that  presently  by  the  tender  of  the  ring  according  to 
the  said  proviso,  or  condition,  the  uses  were  determined  and 
void  in  law,  and  by  consequence  the  land  vested  in  the  Queen 
by  force  of  the  attainder,  and  of  the  act  of  33  H.  8.  7.  It  was. 
objected,  that  the  i^aid  conveyance  was  void  by  the  act  of  28  El. 
and  then  was  Sir  Francis  at  the  time  of  his  treason  committed, 
and  attainder  thereupon,  seised  of  the  said  lands  in  fee,  which 
were  *forfeited  to  the  Queen,  and  vested  in  her  by  the  s^id  act 
of  33  H.  8.  and  by  consequence,  the  said  lease  made  by  the 
Queen  (being  at  the  time  of  the  making  thereof  seised  in  fee) 
is  good.  And  to  prove  that  the  conveyance  was  void  by  the 
statute  before  the  said  tender  of  the  ring,  so  that  the  estate  was 
not  defeated  by  the  condition,  but  the  conveyance  in  which  the 
condition  was  contained  made  void  by  the  act  of  28  El.  before 
the  said  tender  of  the  ring,  and  before  the  lease  made;  the 
words  of  the  statute  are,  that  every  person,  &c.  ^^  within  two. 
'^  years  after  the  last  day  of  that  session,  shall  openly  shew 
^^  and  bring  forth  into  the  Exchequer  his  conveyance,  and 
^^  there  in  the  term-time  in  open  court  shall  exhibit,  &c.  the 
*^  same  to  be  entered  and  inrolled  of  record,  &c."  And  the 
tender  of  the  ring  was  the  18  Mart,  anno  31.  before  which 
day  all  the  terms  in  the  two  years  were  past ;  so  that  after  Hi- 
lary term  past  anno  31.  it  was  not  possible  that  the  conveycince 
should  be  inrolled  within  the  two  years  in  open  court  in  term- 
time.  For  the  two  years  passed  by  effluxion  of  time  before 
Easter  term;  and  therefore  presently  after  Hilary  term  passed, 
the  conveyance  was  void ;  and  by  consequence  the  conditio^ 
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dflo.    And  thereupon  the  case  In  Temp.  E*  |.  Covenant  S9# 
and  F.  N.  B.  was  pat,  that  although  the  covenant  be^  that  he  <  Co.  21 1. 
leave  the  wood  in  as  good  plight,  &c.  at  the  end  of  the  term,  ^^^3^3^* 
if  the  lessee  cuts  down  the  trees,  the  lessor  8(iaU  presently  2  Ron.  Hep, 
have  an  aetion  of  covenant,  for  it  is  not  possible  that  he  leave  332, 347. 
the  trees,  Sec.  at  the  end  of  the  term,  so  that  the  impossibility  C^^*^^* 
of  tiie  act  shall  give  a  present  action  upon  a  future  covenant  (a). 
But  it  was  resolved  by  the  Court,  that  at  the  time  of  the  RcMdatios.  Ac 
tender  of  the  ring  the  said  convevance,  and  by  consequence  the  ^^^K^i^ 
eondition,  was  in  force.    And  tneir  reason  was,  beoiuse  the  1^^^  eoii« 
statute  doth  not  require  that  the  inrolqaeot  of  the  conveyance,  duSya  w«t !» 
which  is  the  act  of  the  Court,  should  be  within  the  two  years ;  ^^^^^' 
hut  the  shewing  and  ejchibitiag  thereof,  which  is  the  act  of  the 
iparty,  ought  to  be  within  thetwo  years :  for  as  to  the  shewing 


^  he  entered  aad  enrolled  of  record*')  so  that  no  time  is  limited 

Irhen  it  ^all  be  enrolled.  But  if  the  words  had  been.  C^  and 

^  then  and  there  shall  be  entered  and  inroUed  of  record*')  then 

die  conveyance  ought  to  have  been  enrolled  within  the  two 

ysars :  but  as  the  words  are,  it  may  be  enrolled  after  the  two 

ysars  past.    And  this  was  the  first  case  (that  I  know)  that  was 

iiguea  and  adjudged  on  the  said  act  of  93  H.  9.  which  gives 

conditions  of  persons  attainted  of  treason  to  the  King.  And  in 

the  argument  of  this  case,  the  case  of  T.  Markenfield,  Esq.  an. 

19  EL  in  the  Excheq.  and  divers  other  cases  of  persons  attainted 

of  treason,  who  had  power  of  revocation  weire  cited  :  *and  on    [  e  15  b.l 

consideration  of  them  by  the  Barons,  they  resolved  ut  supra^ 

aad  gave  judgment  for  the  Queen.    But  the  counsel  of  Francis 

Englefield  were  not  satisfied  with  the  judgment,  and  chiefly  as 

to  this  principal  point :  for  they  conceived,  that  as  this  case  is, 

the  condition  was  so  inseparably  annexed  to  the  person  of  Sir 

Francis,  that  it  was  not  eiren  to  the  Queen  by  the  said  act  of 

33  H.  8.    And  their  advice  was  to  bring  a  writ  of  error.    But 

at  the  next  Parliament,  sciL  35  Eliz.  a  special  act  of  Parlia« 

neat  was  made  to  establish  the  forfeiture  to  the  Queen  (c). 

.   (i)  Vid.  note,  (B.)  Anthony  Main's  case^  limiUtion  1  but,  on  the  other  ndio,  if  the 

ToL  III,  p,  40.  condition  be  appropriated  and  applied  to 

(e)  If  toe  condition  be  such  as  that  the  the  person  of  tne  party  attaint^  tnen  such 

MRbmce  of  the  performance  tiiereof  is  not  condition  is  not  given  to  the  crown.  Per  Lord 

boood  ttp  strictly  to  the  person  attaint,  then  Hsle,  1  H.  P.  C.  946. 

nek  a  ^oodilioo  it  given  to  the  crown,  and  In  Dacre^s  case,  cited  by  Popham,  4  Leo. 

ihe  JLiBf  may  perforin  it  as  the  party  liim-  169,  v^here  the  gnuit  was  revocable  upon  a 

tdflttil^t  have  done,  in  case  the  condition  mere  tender  of  5t.,  it  wiis  resolved  that  such 

kUi  a  continuance,  1  H.  P.  C.  844.  Suppose  a  condition  was  given  to  the  King. 

flhp  fkiBcis  had  died  before  the  Queen  had  ki  ffardwin  y.Wamer^  Latch  25, 6d,  102. 

Aide  tiK  tender,  then  the  condition  which  iJonet  1S4.   Palm*  499.  2  Roll.  393.   a 

im  only  limited  to  him  during  his  life  had  power  of  revocation  was  given  to  Sir  Wil 

fceeg  determined ;  and  the  Queen  could  not  liam  Shelley  upon  tender  to  the  feoffees  of 

have  tendered,  for  the  attainder  could  not  a  gold  ring  or  a  pair  of  gloves  of  the  value 

lengthen  the  condition  longer  than  the  first  ofiM,  or  above,  or  the  sum  of  \%d,,  ha 
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the  faid  Sir  WiHiam,  lime  dedaranie  ei  ex*  or  assigo  that  condition  orer  to  another* 

preuanie^  that  the  tender  was  with  intent  to  1  H.  P.  C.  S47. 

make  void  the  feoffment.    The  attorney-  Where  the  Kind's  dehtor  has  %  power  or 

^^eneral  confessed  judgment  in  the  Bxche-  revocation  for  his  own  benefit,  whatever  arc 

quer.     In  the  Common  Pleas  it  was  ad-  the  ceremonies  required  to  its  execution, 

judged,  that  this  condition  wai  so  personal,  and  although  such  debtor  die  without  eze- 

that  it  was  not   given  to   the  Kmg:  but  cu ting  the  power,  the  land  may  be  extended 

upon  a  writ  of  error  to  K.  B.,  Lord  Hale  for  the  debt  by  virtue  of  the  King^spreroga- 

states,  P.  C.'846.  that  the  Court  was  divided,  tive.    Sir  Ed.  Coke's  Case,  2  Rolle,  S94. 

Palmer  states,  that  three  jud^  were  of  opi-  Godb.  S89. 

nion,  that  the  power  was  mseparably  an-.  So  where  the  donee  of  a  power  of  revo- 
nexed  to  Sir  Williara*s  person;  the  judg-  cation  commits  a  contempt  against  the 
ment  of  C.  B.  was  of  cdurse  confirmed.  King^s  prerogative,  the  lands  raav  be  seized 
Where  the  power  is  required  to  be  exe-  in  the  same  manner  as  if  he  had  executed 
cuted  under  the  proper  hand,  or  which  is  the  power  for  hit  own  benefit.  Thus  where 
the  same  under  the  hand  of  the  donee,  the  a  man,  having  a  power  t»  revoke  a  settle- 
power  is  appropriate  to  the  person,  and  is  ment,  went  abroad,  and  the  King  tent  his 
not  forfeited  by  his  attainder.  Smith  v.  privy  seal  to  him  requiring  him  to  retom 
fFheeler^  I  Vehtr.  128.  1  Lev.  279.  I  Mod.  into  the  realm,  which  be  refused  to  do;  upoa 
16,  38.  2  Keb.  664,  608,  044,  76S,  772.  oath  of  the  fact  made  by  the  messenger^  by 
Also  when  the  condition  is  given  to  the  whom  the  privy  seal  was  tent:  process  wis 
crown  till  the  condition. is  performed,  no-  issued  against  the  terre-tenants,  and  jade- 
thing  hut  the  condition  is  in  the  King,  and  ment  was  given  that  they  should  forfeit  the 
by  a  general  grant  of  the  subject  matter  to  lands  for  the  contempt;  (Sir  R.  Dudlie^ 
which  the  condition  is  annexed,  before  the  case  cited  2  Roll.  304).  Sir  W^  de  Britain's 
performance  of  the  condition,  neither  the  case  cited,  Dy.  128  b.  pi.  61.  Sir  Francb 
power  of  performing  the  condition,  nor  the  Knole's  case,  Dy.  37  fir  b.  pi.  21.  Bac.  Ab. 
nenefit  or  the  condition,  when  performed,  Prer.  C.  4.  that  iS|^  till  tne  return  of  the 
passes  to  the  grantee  ;  and  if  the  condition  person  committing  the  contempt,  when  he 
IS  granted  by  the  crown,  and  might  by  the  is  liable  to  fine  and  imprisonment,  Sugden 
crown  betran^erred  to  the  patentee;  yet  on  Powers  184.  3rd  edition, 
it  seems  that  the  patentee  could  not  transfer 


THE  CASE  OF  SWANS. 

Trin.  3*  Eliz. 

QuBBN        A  prescription  to  have  all  wild  swans,  which 'are  /era:  n^iune,  and  not 
Lady^'joan  marked,  building  their  nests,  breeding,  and  frequenting  within  a  par- 

Voypito*  -  ticuJar -creek,  is  not  good. 

'^'  Vn,r-15.b. .        j^ii  ^hite  swans  not  marked,  having  gained  their  natural  liberty,  and 

swimming  in  an  open  and  common  river,  may  be  seised  to  the  King's 

use  by  his  prerogative. 

A  swaxi  is  a  royal  fowl,  and  whales  and  sturgeons  are  royal  fish. 

*Every  one  who  hath  swans  within  his  private  waters  hath  a  property 

in  them.* 

*A  man  nuiy  prescribe  to  have  a  game  of  swans  within  his  manor,  and 

may  prescribe  that  his  swans  may  swim  within  the  manor  of  another.* 

*A  swan  may  be  an  estray.* 

•Cygnets  belong  equally  to  the  dwner  of  the  cock  and  the  owner  of 

the  hen,  and  shall  be  divided  betwixt  them.* 
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Between  the  Queen,  and  the  Lady  Joan  Yonng,  late  the  2  Roll.  Rep. 30. 
wife  of  Sir  John  Young,  knight,  deceased,  and  Thomas  Saun- 
ter, defendants,  the  ease  was  such :  an  office  was  found  at  W., 
in  the  county  of  Dorset,  18th  of  September  ann.  33  El.  before 
Sir  Matthew  Arundel  and  other  commissioners  of  the  Queen 
under  the  great  seal.  Quod  a  villd  de  Abbotsburj/y  in  prasd^ 
conC  Dorset  J  usque  ad  mare  per  insutani  de  Portland  in  eodem 
com'  est  quasdam  esstuaria^  Anglici  a  mere  or  fleet,  in  quam 
mare  Jluit  et  rejluit^  in  qua  quidem  cestuaria  sunt  500  cigni: 
quorum  410  sunt  albi,  et  90  sunt  cignetti,  et  quod  omnes  prce* 
mdi  cigni  et  cignetti  sunt  in  possessione  J.  Young  et  Tho. 
Saungery  et  quod  quilibet  eorum  estvahris  2s,  6d.  quodque  major 
pars  tempore  eaptionis  dicta  inquisitionis  minimejuer  si^naf : 
which  office  being  certified  into  the  Exchequer,  a  writ  was 
directed  to  the  SheriflTof  the  same  county  to  seise  all  the  said 
white  swans  not  marked,  by  force  whereof  the   Sheriff  re- 
tamed  that  he  had  seised  four  hundred  white  swans,  to  which 
Afterwards,  scil.  Hilary  34Eliz.  the  said  *Joan  Young  and    [  *  16  a.  j 
The.  Saunger  pleaded ;  Quod  pra^T  asstuaria  sive  aqua^  jacet 
inparoch*  de  Abbotsbury  in  com.  Dorset  (and  abutted  it),  andi 
that  before  the  inquisition  taken,  the  Abbot  of  Abbotsbury 
was  seised  de  prasd^  asstuaria^  et  de  ripis  et  solo  ejusdem  in  fee, 
and  that  at  the  time  of  the  inquisition,  and  time  out  of  mind, 
fiat  et  adhuc  est  quidam  volatus  cignorum  et  dgnettor^  Jeror\ 
vocat*  a  game  of  wild  swans,  in  asstuaria  sive  aqua  illa^et  ripis^ 
dioh*ejusdem  nidiJkanCy  gignen^  etfrequentant  Anglice  haunt- 
ing, de  quo  quidem  volatu  cignor*  et  cignettor\  pra^d*  Abbas 
d  (mnes  prcedecessores  sui  Abbaies  monasterii  prced*^  per  totum 
iempus  prcedict*  habuere  et  gavisi  fuerunt^  et  habere  et  gaudere 
eonsueveruntj    toV  prqfic^  et  increment^  omnium  et  singulor* 
cigfior^  et  cignettor'*  feror\  in  uestuaria  prced*  nidificant\  gignen* 
dfrequenV  qui  quidem  cigni  et  cignetti  per  totum  tempus  prasd* 
fierunt  feres  natune^  et  infra  idem  tempus  iidem  cigni  et  cig* 
wUi  stu  eorum  aliqui  aliquosigno  non  usijuissentj  nee  consuevis- 
ffnt  signari,  nisi  quod  prced^  nuper  Abbas  et  prcedecessores  sui 
prod*  per  totum  tempus  prasd*  ad  eorum  libitum  quosdC  seu 
aHquos  de  minoriV  cignettis  annuatim  pullulanV  quos  ad  usum 
dculinas  et  hospitalitatis  sua:  statuerunt  expendend\  in  hunc 
n$ium  annuatim  signare  consueverunt^  et  usifuerunlj  viz.  am" 
futore  mediam  juncturam  unius  alas^  Angt  to  cut  off  the 
pinion  of  one  wing,  cujuslibet  talis  cignetti^  ed  intentione^  quod 
cignetti  sic  amputati  minime  valerent  avolare.    And  afterwards 
toe  said  Abbot  surrendered  the  premises  to  King  H.  8.  who 
OHIO  35th  of  his  reign  granted  to  Giles  {a)  Strangways,  Esq.  («)  !>&▼•  ^7.  8. 
1?  bis  letters  patent  inter  alia,  totam  illam  Uberam  piscariam 
'fiostr'  in  aqua^  vocaf  the  fleet  in  Abbotsbury  prced*,  ac  omnia 
^9uag\  aquasy  piscaC  et  ccstera  hcereditam^  nostr*  quascunque 
w  Abbotsbury j. in  diet"*  com*  Dorset  diet*  nuper  monast^rioy  Sfc. 
^deo  plene  et  integre,  Src.  etin  tarn  amplis  modo  et  formd,  S^c. 
and  that  the  said  Giles  died,  and  it  descended  to  Giles  Strang- 
ways  his  cousin  and  heil:,  who  demised  to  the  defendants  the 
•aid  game  of  swans  for  one  year,  &c.  and  prayed  quod  miinus 

»2 
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dietw  domitHB  Regitue  amorenntur.    Upwi  wbich  tbe  Qiieeo'i 

Attorney  did  demur  in  tbe  law. 
AiiwUtennin  !•  It  Was  resolved,  that  all  white  ewana  not  marked,  which 
not  niHked,  haviag  gained  their  natural  liberty,  and  are  swimiDing  io  an 
*"''ed  tteir  t^P^i  ^"d  Common  river,  might  be  Keised  to  tlie  KiTig'a  use  by 
D^raiiilKrtj.  his  prerogative,  hecan^  vohiilia  (qute  suntferienatura)  ami 
'aiiayalit  '  '  ""  ''  ' '"" 


■oil  swimming  mitt  regaiiay  alia  communia  ;  and  so  aquatiltumf  alia  mnt  're- 
'ver'^'niBv''^    £"'"^1  "''o  communia :  as  a  swan  io  a  royal  fowl ;  and  all  those, 
(ielMd  to  tbe     the  property  whereaf  is  not  known,  do  belong  to  the  King  by 
Kini'miej       his  prerogative:  and  so (fr)  whales  and  sturgeona  are  royal 
m"  M^ire    *'*'•'  *"''  bfilong  to  ihe  King  by  his  prerogative.     And  there 
ro^S^sh,         hath  been  an  ancient  ofGcer  of  the  King's,  called  Ma^iiUr 
[•  16  b.]  .dcductus  cifrtioTum,  *wbich  continues  to  this  day.     Butitwaa 
and  belong  to    resolved  also,  that  the  subject  might  have  property  in  while 
'^"''^j^y''"  swans  not  marked,  as  some  may  have  swans  not  marked  in  his 
WDnv.'ae'a.     private  waters,  the  property  of  which  belongs  to  him,  audnot 
Stimf.  Pnerog.  to  the  King ;  and  if  they  escape  out  of  his  private  waters  into 
5  c""  fo8b        ^"  "P^"*  *""'  common  river,  he  may  bring  them  back  and  take 
Plowd.315  b.    them  again.     And  therewith  egreeth  Braclon,  Ub.   9.  c.   1. 
Jbl.  9,    Si  auleni  atiimalia  fera  fncla  fuerinl  mansufta,  et  fX 
consuclttiUne  eutit  el  redrvnt,  volant  et  molatit,  lut  (u/if  cem', 
eigtti,  patcnes,  el  columbtE,  el  fiujusntodt)  eoutque  nottra  iittd- 
ligantur  quamdtu  hubucrint  animum  mertendi..    But  if  tfajVy 
have  gained  their  naturallibertv,  and  are  swimming  in  open 
and  common  rivers,  the  Kin^^R  officer  may  seise  them  in  the  open 
and  common  river  for  tbe  King  ;  for  one  white  swan,  wiljiout 
such  pursuit  as  aforesaid,  cannot  l>e  known  from   another; 
and  when  the  property  ofa  swan  cannot  be  known,  the  same 
being  of  its  nature  a  fowl  royal,  doth  belong  totbeKine;  audio 
nts.  Butt.'g.     thiB  case  the  book  of  7  H.  6.  S7  h.  was  vouched,  where  Sir 
r.  Eitra^s.     John  Tiptoft  brought  an  action  of  trespuss  tor  wrongful  taking 
ofhis  swans;  the  defendant  pleaded  that  he  was  seised  of  the 
lordship  of  S.   within  which  lordship  rII   those  whose  estate 
he  hath  in  the  said  lordship  bad  had  time  out  of  mind  all 
estrays  being  within  the  said  manor ;  and  we  say,  that  the  said 
swans  were  estraying  at  the  time  in  the  place  where,  &c.,  and 
we  as  landlords  did  seise  and  make  proclanmtions  in  fairs  and 
markets;  and  so  soon  as  we  had  notice  that  they  were  vour 
swans,  we  delivered  them  to  you  at  such  a  place.     The  plain- 
tiS* replied,  that  he  was  seised  of  the  manor  of  B.  Joining  to 
the  lordship  of  S.  jand  we  iiay,  that  we  and  our  ancestors,  and 
all   those,  &c.  have  used  time  out  of  mind  to  have   swans 
swimming  through^all  the  lordship  of  S.,  and  we  say,  that  long 
time  before  tbe  taking  we^t  them  in  there,  and  gave  notice 
of  them  to  the  defendant  that  they  wure  pur  «wans ;  and  prayed 
his  damages.     And  the  opinion  of  Strange  there  was  well  ap- 
proved by  the  Court,  that  tbe  replication  was  good  :  for  when 
the  plaintilf  may  hut  fully  pu^  bis  swans  there,  they  cannot  be 
*"='  ^trays,  no  more  than  the  cattle  of  any  can  beestrays  in  such 

'  -js»''  'THwe  wjiere  they  ought  to  have  common;  because  theysre 
...-I'li^'it-''  .  •™7"^^'''^^ '^^  °*'"^'^ ''*''' °i>  interest  toputtbem,  aoid  ip 
■ .«-,  .iti !...  ■  ■'irti^fh  jnace  they  ludy  be  without  negligeDce  or  laches  of  fbe 
'  ''.'"'.7  .:'*"■''?)''•  ■  ^^^  of  which  case,  thes^' points  were  observed  con- 
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^erniiiv  swans.    1.  That  every  one  who  hath  swans  witbin  his  ^Tf"^®"*^*'® 
manor,  that  is  to  say,  witbin  bis  private  waters,  hatb  a  pror  wUhioMsVi- 


warren,  or  park.    3.  That  he  who  hath  such  a  game  of  swans  a  rame  of 
may  prescribe,  that  his  swans  may  swim  within  the  *roanor    [*  17  a..] 


of  (a)  another.    4.  That  a  swan  may  be  an  estray,  and  bo  swans  within 

Sinnot  any  other  fowl,  as  I  have  read  in  any  book.    In  (6)  2  R.  Si^?e9cV?i"e 
.  15  b.  &  16  a.  the  Lord  Strange  and  Sir  John  Charlton  that  hiy  nwans 
brought  an  action  of  trespasR  against  three,  because  the  de-  JJUJintbema- 
fendants  had  taken  and  carried  away  40  cygnets  of  the  plain-  nor  of  anuOief-. 
tiff's  in  the  county  of  Bucks,  to  bis  damages  of  10/.     One  of  i^^Ztny""^^ 
the  defendants  pieaded,  that  the  water  of  the  Thames  ran  SKeb.315. 
through  the  whole  realm,  and  that  the  county  of  Buckingham  (a>dKe^.273. 
is  adjoining  to  thp  Thames;  and  that  the  custom  of  the  said  W^*"*  *''i-27a. 
county  of  Buckino^ham  is,  and  hath  been  time  out  of  mind,  that 
every  swan  (for  cignet  in  the  book  is  taken  for  a  swan)  which 
hath  its  course  in  any  water,  which  water  runs  to  the  Thames 
within  the  same  county:  that  if  any  swan  comes  on  the  land  of 
any  man,  and  there  builds,  and  hath  cignets  on  the  same  land, 
that  then  he  who  hath  the  property  of  the  swan  shall  have  two 
of  the  cignet<3,  and  he  who  hath  the  land  shall  have  the  third 
cignet,  which  shall  be  of  less  value  than  the  other  two;  and 
that  was  adjudged  a  good  custom,  because  the  possessor  of  the  cro.  Ki.  725. 
land  suffers  them  to  build  there,  where  he  may  drive  them  off. 
And  hy  this  jud<^ment  it  also  appears,  that  a  man  may  allege  a 
custom  or  prescribe  in  swans  or  cignets.   And  in  the  same  case  Cyi^oeti  tw- 
it is  said,  that  the  truth  of  the  matter  was,  that  the  Lord  ISeo^n'S'iV'' 
Strange  bad  certain  swans  which  were  cocks,  and  Sir  John  the  cock  and 
Charleton  certain  swans  which  were  hens,  and  they  had  cignets  {hehenl"**^ 
between  them  ;  and  for  these  cignets  the  owners  did  join  in 
one  action,  for  in  such  case  by  the  general  custom  of  the  realm, 
which  is  the  common  law  in  such  case,  the  cignets  do  belong  to 
both  the  owners  in  common  equally,  sc.  to  the  owner  of  the 
cock,  and  the  owner  of  the  hen ;  and  the  cignets  shall  be  di« 
'  vjdedi  betwixt  tl>em.     And  the  law  thereof  is  founded  on  a 
reason  in  nature  ;  for  the  cock  swan  is  an  emblem  or  repre- 
aentalion  of  an  affectionate  and  true  husband  to  his  wife  above 
all  other  fowls;  for  the  cock  swan  holdeth  himself  to  one  fe- 
inale  only,  and  for  this  cause  mature  hath  conferred  on  him  a 
gift  beyond  all  others ;  that  is,  to  die  so  joyfully,  that  he  sings 
sweetly  when  he  dies ;  upon  which  the  poet  saith ; 

Dulcia  defecia  modulatur  carmina  lingua^ 
Caniaior^  cj/gnus^  funeris  ipse  sui^  SfC. 

And  therefore  this  case  of  the  swan  doth  differ  from  the  None  can  have 
fwe  of  kine,  or  other  brute  beasts.     Vide  7  Hen.  4.  9,    And  »JJ^  '^^ot 
l^was  agreed  that  none  can  have  a  swan  mark,  which  in  Latin  t^  i^^rVy 
i^  called  (cigninoia)  unless  it  be  by  the  grant  of  the  King,  or  of  pr«enpiion, 
hU  officers  authorised  thereto,  or  by  prescription.    And  if  he  mo<t  ha^n^ 

estate  of  freehold  of  the  jearly  valac  ^f  five  niarlM. 
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hath  a  lawful  swan  mark,  and  hath  swans  8wimmin<^  in  openr 

and  common  rivers  lawfully  marked  therewith,  they  belong  to 

him  ratione  pritilegii.    But  none  shall  have  a  swan  mark,  or 

game  of  swans,  unless  he  hath  lands  or  tenements  of  an  estate 

of  freehold  of  the  yearly  value  of  five  marks,  above  all  charges, 

on  pain  of  forfeiture  of  his  swans,  whereof  the  King  shall  have 

one  moiety,  and  he  who  seises  shall  have  the  other  moiety:  and 

that  is  by  the  stat.  of  S3  Ed.  4.  cap.  6.    And  he  who  hath  such 

swan-mark  may  grant  it  over.    And  thereof  I  have  seen  a 

notable  precedent  in  the  time  of  H.  6.  which  is  such,- ita/ii9f 

sit  omniV  hominiV  prcesenliV  et  JUturis^  quod  ego  J.  StewardL 

-£  ♦17  b.  3    miles^  dedi  et  *  concessi  Tho*  jiV  meo  primogenito  et  hceredUr. 

suisj  cigninoC  meam  armor*  meor\  prout  in  margfne  laterali 

pingitur^  qu(B  mihi  jure  hmreditar*  descendeh*  post  morV  J. 

Steward  miF  patris  mei:   habend*  sibi  et  hmredib'*  ^uisy  tma 

cum  omniV  cignis  et  cignicuF  cum  dicla  nota  baculi  nodati 

signal,  sub  condit*  quod  quiliV  feria  solis  durante  vitd  a  gula 

Augusli  usque  ad  Corrrisprivium  apud  dorrC  meam  de  Dar/ord^ 

nnum  cignicuV  bene  signaC  mihi  aut  meis  deliberet^  quod  si 

defccerit^  tunc  volo^  quod  hoc  prcesens  chirographum  cassetur 

s  Inst  98, 109,  penituSy  et  pro  nihifo  habealur.    In  cuf  rex  testimon*  ad  ifi^ 

J2S*.  Cro.  Sir.   ^^^^^^  Matildas  uxor^  mem^  meum  sigiT  secrtC  Christi  cruci/bci 

388, 645, '664.  *   prossenliV  fed  apponi,    JSiis  testiV  it.  Clerico^  J.  D.  Convers^ 

Co.  LiL  47  a.     ^lano  FabrOy  et  at'  dat.  apud  dom'  meam  mansional*  de  6arf. 

in  vieilia  S,  DunsC  c/>*  on'  regni  Regis  Hen^  post  conquest 

AngliiB  sexli  14.     And  in  the  margent  was  printed  a  little 

ragged  staff.   And  in  this  case  it  was  resolved,  that  in  some  of 

them  which  Rvefera:  naturasy  a  man  hath  72/5  proprietatiSf  a 

right  of  property;  and  in  some  of  them  a  man  hvithjus privi' 

The  three  man-  legii^  a  right  of  privilege.    And  there  are  three  manner  of 

JJf^^^iwI^^      rights  of  property,  scil.  property  absolute^  property  qualified, 

Doct.pl.  314.     and  property  possessory;     A  man  hath  not  absolute  property 

in  any  thing  which  isjeras  naturas^  but  in  those  which  are  do* 

miles  naturas.  '  Property  qualified  and  possessory  a  man  may 

4?>o'w^and^'  have  in  those  which  are  fer€e  nalurce;  and  to  such  property  a 

Kyi.  534.  man  may  attain  by  two  ways,  by  industry,  or  ratione  impotentiiB 

et  loci,'  by  industry  as  by  taking  them,  or  l^y  fbaking  them  man* 

sueta^  i,  e.  manui  assueta^  or  domesticce^  i.  e.  domui  assueta :  but 

in  those  which  tare  Jeras  natura:^  and  by  industry  are  made 

tame,  a  man  hath  but  a  qualified  property  in  them,  seiL  so 

long  ns  they  remain  tame,  for  if  they  do  attain  to  their  natural 

liberty,  and  have  not  animum  revertendij  the  property  is  lost, 

ratione  impotentics  et  loci;  as  if  a  man  has  young  shovelera  or 

goshawks,  or  the  like,  which  ureferainaturcej  and  they  build  in 

my  land,  I  have  possessory  property  in  them,  lor  if  one  takes 

them  when  they  cannot  fly,  the  owner  of  the  soil  shall  have 

an  action  of  trespass,  Quare  boscum  suum  fregity  et  tres  pul* 

ylN.  B.^Ji.  los  espervor'  suor\  or  ardear"  suar*  pretii  tantum,  nuper  in  eodC 

^g^nsi',    "*    ^^^0  nidfficant\  cepit,  et  osportav' ;  and  therewith  agree th  the 

Co.  Lii.87^a.     llegist.  and  F.  N.  B.  86.     L.  &  89  K.     10  Ed.  4.  14.     18 

L  lS's  i.*"     EJ-  *•  8-  1*  H.  8.  1  b.  Stamf.  25  b.  &c.  ride  12  H.  8.  4.  &  18 

Cro.  RL  37S.  Kelw.  118  a.  Owcd  SO.  Gokbb.  19.  1  RoU.  9i^  Went  8L  Cro.  Jac  4».  4i.  Go»tt 
94.  S  Lcf.  S27.  * 
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H.  8. 12.     But  when  a  man  bath  savage  beasts  ratione  jnixA" 
legiiy  as  by  reason  of  a  park,  warren,  fee.  he  bath  not  any  pro- 
perty in  the  deer,  or  conies,  or  pheasants,  or  partridges ;  and 
tberefbrcf  in  an  action,  Quare  parcum  warrennum^  8fC.  /regit  et  , 
uUrao\  ei  3*  damaSy  leporesj  cuniculos^  phasianos^  pcrdices^  cepit 
el  aspofiaviij  he  shall  not  say  (suos)  (a)  for  be  hatb  no  pro- 
perty  in  them,  but  they  do  belong  to  him  ratione  priviT  for  bis 
gtme  and  pleasure,  so  long  as  they  remain  in  tne  privileged 
place;  for  if  the  owner  of  the  park  dies,  his  heir  shall  have 
tbem,  and  not  bis  executors  or  administrators,  because  without 
them  the  park,  which  is  an  ^inheritance,  is  not  complete ;  nor     p«  jg  a."] 
ciD  felony  be  committed  of  them,  but  of  those  which  are  made  3  last.  98, 99» 
tuae,  in  which  a  man  bv  his  industry  hath  any  property,  felonv  ^^^>  ^^^' 
my  be  committed.  And  therewith  agrees  the  rule  of  the  book 
mS  H.  6. 55  b.  8  E.  4.  5  b.  22  H.  6.  59.  which  is  ill  reported, 
and  43  E.  4.  S4.  vide  22  Ass.  IS  H.  S.  13  Eliz.  Dyer  306.    38 
E.S.10.  Vide  2  E.  S.  tit.  Distress,  S  E.  2.  Avowry  182.  But  a  Na felony  can 
nao  may  have  property  in  some  things  which  are  of  so  base  ^  committed 
Diture,  that  no  felony  can  be  committed  of  them  ;  and  no  man  ^oimd^m^iff 
almll  lose  life  or  member  for  them,  as  of  a  blood-hound  or  &,c.    ' 
BSitiS;  molessusy  IS  H.  8. 3.  Vide  18  H.  8.  2  (b).     But  he  who  simt.  109. 
Kteak  the  eggs  of  swans  out  of  the  nest  shall  be  imprisoned  f^^^^^'fa^. 
for  a  year  and  a  day,  and  fined  at  the  will  of  the  King;,  one 
moiety  to  the  King,  the  other  to  the  owner  of  the  land  where 
^^  ^gX^  ware  so  taken,  and  that  is  by  the  stat.  of  11  H.  7.  cap. 
17.    And  it  hath  been  said  of  old  time,  that  he  who  steals  a 
svtn  in  an  open  and  common  river,  lawfully  marked,  the  same 
swan  (if  it  may  be)  or  another  swan,  should  be  hung  in  a  hopse 


(a)  Acc  Suiion  y,Mooijf^  I  Com.  Rep.  33.  '*  to  belong  to  any,  Dalt  cap.  156.  p.  499. 

UiOuky.  EmUUy^  3  Salk.  «91.       .  "  Co.  P.  C.  p.  109.  1 10.     1  Hale  P.  C.  b\\. 

(■)**  Of  those  bmts  or  birds  that  are/fr«        '^Larceny  cannot  be  committed  in  some 

**  satene,  bat  reclaimed  and  made  tame  or  **  tbings  whereof  the. owner  may  have  a  law- 

**  '•nestic,  and  serve  for  food,  larceny  may  **  ful  projierty,  and  such  whereupon  he  may 

**  W  committed,  as  deer,  conies,  pheasants,  '*  maintam  an  action  of  trespass  in  respect  of 

**  psrtriiges :  bat  then  it  must  be,  when  he  **  the  basenete  of  their  natare,  as  mastifl&, 

**  tkit  steals  tbem  knows  them  to  be  tame  i  **  spaniels,  m^rhounds,  bloodhounds,  or  of 

**  and  10  of  reclaimed  hawks,  and  likewise  of  **  some  such  things  wild  by  nature,  yet  re- 

**  the  young  of  such  larceny  may  be  com-  **  claimed  by  art  or  industry,  as  bears,  foxes, 

**  iittied:  bat  of  the  young  of  those  beasts  or  "  ferrets,  &c.  or  their  whelp,  or  calves,  be- 

"  birds  thai  are  fer^t  naturm^  though  in  a  '*  cause,  though  reclaimea,  they  serve  not 

"psrk,  and  though  the  owner  hath  a  kind  ''  for  food  but  pleasure,  and  so  differ  from 

**  of  property  rMiione  loci  privilegii  et  impo-  **•  pheasants,  swans,  &c,  made  tame,  which 

**  tflilfae,  yet  larceny  cannot  be  committed  of  *'  though  wild  by  nature  serve  for  food.** 

**  UttQ,  as  of  young  fawns  in  a  park,  young  1  H.  P.  C.  512.     And  accordingly  in  Rex  v. 

**  conies  in  a  warren ;  of  young  pigeons  in  Scaring^  Russ.  and  Ry.  C.  C.  R.  350,  the 

''idove  cote,  fish  in  a  trunk  or  net,  lar-  Judges  held,  that  ferrets,  though  tame  and 

"  ttoy  mav  be  committed,  1  M.  P.  C.  51 1  •  saleable,  could  not  be  the  subject  of  larcenv. 

**  Of  wild  swans,  nor  of  their  young,  lar-        Stealing  dogs  renders  the  offender  liable 

"  C80T  cannot  be  compaitted :  but  if  they  be  upon  a  summary  proceeding  to  fine  or  im- 

*' we  tame  and  domestic,  or  if  they  be  prisonment  and  whipping,  10  Geo.  3.  c.  18. 

'*  narked  and  pinioned,  it  is  felony  to  take  Vid.  Bum^s  Justice,  tit.  Dogs. 
*'  them  or  their  young.  But  it  seems,  that  if      It  seems  that  an  action  of  trover  will  lie  for 

'*  they  be  marked,  and  yet  flying  swans  that  any  raclaimed  animal.  Com.  Dig.  JcthH$k^ 

"  nofe  abroad  out  of  the  precincts  and  roy-  Trover  (c).  And  in  trover  for  a  dog  it  pefd 

"  alt?  of  the  owner,  it  is  not  felony  to  kill  and  not  be  averred  tba^  it  was  tame^/nlblMl  ▼• 

*'  lake  Iben  becnise  they  caonot  be  known  Bigg^f,  Cro.  Eliz.  195.  ^  >  1 1 
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by  the  beak,  and  he  who  stole  it  shall  ia  reoompence  IherOof 
be  obliged  to  give  the  owner  so  miioh  wheat  that  may  eov^t^ 
all  the  swan^  b^  putting  and  turning  the  wheat  on  the  head  df 
the  swan,  until  the  head  of  the  swan  be  corered  with  the 
wheat.    And  it  was  resotved,  that  in  the  principal  case  the 
prescription  was  insuflkient ;  ibr  the  effect  of  the  prescriplion 
IS'  to  have  all  wild  swans,  which  are  ftrm.  naiurm^  Aim  dot 
marked  nidifican^y  gigf^ff^^j  ^  freqaenUmf^  within  the  said 
WiBg.Max.l7.  ereek.    And  such  prescription  for  a  warren  would  be  insuffi- 
cient, tal.  to  have  all  pheasants  and  partrid^s,  mdifi^HmM^ 
gignentesy  and  frequenting  within  his  nwnor.    But  he  ought  to 
say,  to  have  free  warren  of  thetn  within  his  manor  s  fbr  slthough 
they  are  nidificanteiy  gistnenie$y  and  frequenting   within  IM  ' 
manor,  he  cannot  have  &%mjure  prMkgiiy  but  so  long  aS  their 
A  mail  mav       t^re  within  the  place.    Bnt  it  was  resolved,  that  if  the  defend^ 
prescribe  in      aots  had  allegM,  that  within  the  said  creek  there  had  been  time 
th^m^^^  out  of  mind  a  game  of  wild  swans  not  marked,  building  alnl 
fowu.    ^^   breeding ;  and  then  had  prescribed,  that  such  Abl>ot  and  all 

bis  preoecessorsi  &c.  had  used  at  all  times  to  haVe  and  take  to 
their  use  some  of  the  said  game  of  wild  swans  and  their  cig^ 
nets  within  the  said  creek,  it  hod  been  good  \  for  although 
swans  are  royal  fowls,  yet  in  such  a  manner  a  man  mav  pre« 
scribe  in  them  ;  for  that  may  have  a  lawful  beginning  by  the 
King's  crant :  for  in  Rot.  Farliam.  SO  Ed.  9.  part  9.  num. 
SO.  the  King  granted  to  C.  W.  all  wild  swans  unmarked  be- 
tween Oxford  and  London  for  seven  years.    In  eodem  Roi*  an* 
16  R.2.  p.  1.  num^  39.  the  like  grant  of  wild  swans  unmarked 
in  the  county  of  Cambridge  to  B.  Bereford  Kt.  In  eodtm  JSBoC* 
0it*  1  H.  4.  p.  6.  nunt'  14.    A  grant  made  to  J.  Fenn,  to  sur- 
rey and  keep  all  wild  swans  unmarked,  ita  quod  de  prqficuo  re- 
[*  18  b*  3    ipondeai  ad  Stacearium.  *By  which  it  appears  that  the  King 
may  grant  wild  swans  unmarked  ;  and  by  consequence  a  man 
may  prescribe  in  them  within  a  certain  place^  because  it  may 
bare  a  lawful  beginning.    And  a  man  may  prescribe  to  have 
royal  fish  within  his  manor,  as  it  is  held  in  39  Ed.  3. 35.  for  the 
reason  aforesaid.    And  yet  without  prescription  they  do  be- 
long to  the  King  by  his  prerogative. 


_ » 
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SIR  THOMAS  CECIL'S  CASE. 


Mich.  S9and40EIiz  , 

In  the  Ejxheqnen 

A.  nM  of «  manor  agreed  witti  B.  to  tzdMDge  divan  {Muroels  thereof  with  PartVUw^lS  b; 
Unfbr  huids  of  B.  sitiiale  it  the  same  town.  Before  any  excba^e 
ferfbdedt  A.  coBveys  the  manor  and  the  lands  of  B.  by  the  speeial 
mine  of  B.  hy  deed  indented  and  enrolled  to  the  Queen,  her  heirs  and 
MceemoffB,  and  covenanted  that  he  was  seised  in  iee*timp!e  of  the 
manor  and  of  the  land  late  B.*b  t  nnd  A.  was  hound  to  the  Queen  in 
an  oUigation  to  peiform  the  said  covenant  amongst  others.  A.  he- 
fbre  that  time  had  e^dkthited  an  Bnglish  bill  in  the  EiTcheqner  chamber 
contnining  the  matter  aforesaid  i  and  the  lands,  parcel  of  the  manor 
Intended  to  be  given  in  exchange  to  B.,  were  of  greater  value  than  the 
sttd  land  of  B.,  so  that  the  Queen  was  not  deceived  in  the  value ;  which 
lands  pafcd  of  the  manor  passed  to  the  Queen  by  the  conveyance  of 
the  manor,  and  the  covenant  and  obligation  of  A.  was  broken.  A.,  in 
hb  hQl  relied  on  stat  SS  H.  8.  which  allows  any  person  of  whom  any 
sndi  debt  or  duty  is,  ftc.  to  shew  in  bar  or  discharge  good  and  sufllcient 
cause  and  matter  in  law,  reason,  or  good  conscience,  ftc  Proeess  was 
stted  against  A,  on  the  said  bond  out  of  the  Bxchequer;  and  A*  prayed 
by  Ims  taid  bill  to  be  relieved  upon  the  act,  and  A.  was  relieved  ac- 
cordingly. 

By  the  words  of  the  act,  the  said  Courts,  &c.  shall  have  full  power  and 
authority  to  accept,  ftc  and  wholly  and  clearly  to  acquit  and  die- 
charge,  all  and  every  person,  &c. ;  the  Bxchequer  chamber  may  welt 
upon  the  said  English  bill  (although  the  suit  waft  by  process  at  the  com- 
mon Inw  in  the  Court  of  Bxchequer  before  the  Barons)  make  a  decree 
in  the  case,  for  to  this  purpose  they  are  but  one  Court, 
llie  S3  H«  8.C  39.  s.  79.  extends  to  all  the  King^s  debts  and  process 
thereupon  as  well  at  the  common  law  as  upon  that  act. 
Although  the  obligation  was  made  for  performance  of  covenants!  yet, 
after  it  was  broken,  it  was  a  debt  due  to  the  King  by  obligation  within 
theact 


k' 


Sib  Thomnn  Cetil  being  seised  of  the  manor  of  Strkkstoii  7Priceioi. 
in  the  cotmty  of  Northampton  did  enter  into  commonieation 
with  one  Foster  to  exchange  divers  parcels  thereof  with  him  ' 
Ibr  certain  lands  which  the  said  Foster  had  in  the  same  town  ;* 
and  before  any  exchange  perfected,  Sir  Thomas  did  convey 
the  said  manor,  and  the  said  land  of  the  said  Foster,  by  the 
special  name  of  the  said  Foster  by  deed  indented  and  en« 
roUed,  to  Queen  Elisiabeih^  her  Mtn  and  suocessers,  and 
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covenanted  with  the  Queen,  that  he  was  seised  as  well  of  the 
said  manor  as  of  the  said  land  late  Foster's,  of  ^  good  estate 
in  fee^imple,  &c.  and  the  said  Sir  Thomas  was  bound  to  the 
Queen  in  an  obligation  of  ten  thousand  marks  to  perform  the 
said  covenant  amongst  others.  And  the  said  Sir  Thomas 
had  before  that  time  exhibited  an  English  bill  in  the  Excbe^ 
quer*chamber,  containing  the  matter  aforesaid ;  and  the  said 
lands,  parcel  of  the  said  manor  intended  to  be  given  ill 
exchange  to  Foster,  were  of  greater  value  than  the  said  land 
of  the  said  Foster,  so  that  the  Queen  was  not  deceived  in 
the  value;  which  lands  parcel  of  the  manor  passed  to  the 
Queen  by  the  conveyance  of  the  manor,  and  nevertheless 
the  covenant  and  obligation  of  the  said  Sir  Thomas  as 
to  thai  was  broken  and  forfeited  by  the  rigour  of  the  law. 
r  •  19  a.  1  *Bttt  the  said  Sir  Thomas  in  his  bill  did  rely  on  the  stat.  of  S3 
(a)  Hard.  2/,  .  (a)  H.  8.  c.  S9.  by  which  it  is  enacted,  ^<  That  if  any  person  of 
304,S68,442.  .<<  whom  any  such  debt  or  duty  is,  or  at  any  time  hereafter 

3  Co.V2^b/^^'  ^^  ^^^^  ^  demanded,  allege,  plead,  declare,  or  shew  in  any  of 
Post.'  21  a.'b.  ^^  the  said  courts,  good,  perfect,  and  sufficient  cause,  and  mat* 
Lane  51;  o.     « ter  in  law,  reason,  or  good  conscience,  in  bar  or  discharge 

^.  Litf  i^'  -^  ^^  ^^^  ^^^  ^^^^  ^^  duty,  or  why  such  person  or  persons 
Sj)  88.       *     ^^  ought  not  to  be  charged  or  chargeable  to,  or  with  the  same^ 

^.f  and  the  same  cause  or  matter  sufficiently  prove  in  such  one 
^^  of  tbe^said  courts  as  he  or  they  shall  be  impleaded,  sued, 
^^  vexed,  or  troubled  for  the. same,  that  then  the  said  courts, 
^<  and  every  of  them,  shall  have  full  power  and  authority  to 
^^  accept,  judge,  and  allow  the  same  proof,  and  wholly  and 
^^  clearly  to  acquit  and  discbarge  all  and  every  person  and 
<<  persons  that  shall  be  so  pleaded,  vexed,  sued,  or  troubled 
^^  for  the  same,  any  thing  in  this  present  act  before  men* 
^*  tioned  to  the  contrary  notwithstanding,  &c."  And  that 
process  was  sued  against  him  on  the  said  bond  out  of  the  court 
of  Exchequer.  Upon  which  act  of  Parliament,  and  the  mat- 
ter aforesaid  (being  as  he  supposed  good,  perfect,  and  suffi- 
cient cause  and  matter  in  reason  and  ^ood  conscience  within 
the  said  act  to  discharge  him  of  the  said  bond),  the  said  Sir 
Thomas  by  his  said  bill  prayed  to  be  relieved ;  and  thereupon 
he  bad  a  commission  to  examine  witnesses,  to  prove  the  matter 

4  lost.  118^19.  of  his  bill  to  be  true,  which  was  returned  and  published.    And 

upon  the  hearing  of  the  cause  in  court  in  the  Exchequer* 
chamber,  it  appeared  by  the  testimonv  of  divers  witnesses  that 
the  plaintiff  had  made  direct  proof  of  all  the  parts  of  his  bill. 
And  now,  in  this  term,  39  and  40  £liz.  divers  questions  were 
moved  touching  this  matter.  1.  And  the  principal  was,  if  the 
branch  of  the  act  extended  to  any  debt  mentioned  in  the  said 
act,  for  which  the  King  had  remedy  by  the  common  law,  or  to 
such'debts  and  such  cases  only  for  which  the  sqid  act  gave  a 
remedy  to  the  King  which  he  had  not  before.  S.  If  the  court 
could  make  a  discbarge  by  decree  on  this  English  bill  within 
the  intention  of  the  act.  And  as  to  the  first,  it  is  to  be  known 
•  that  divers  branches  of  the  act  are  to  be  considered :  1,  The 
act  makes  all  obligations  to  the  I(,ing  in  nature  of.a  statuti^ 

staple,  ^.  ApptherK)j:anfbgiv€aibeiiuUlp.the£jpg|.ait]^ 
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tbe  obli^tion  had  been  made  to  another  to  the  use  of  the 
tUng.    3.  That  the  Kinff,  upon  suit  upon  every  oblia:ation 
maae  or  to  be  made,  shall  recover  damages  and  costs.    4.  The 
statute  fifives  remedy  to  the  Kin^:  for  recovery  of  his  debt  or 
doty,  &c.  by  Capias  Extendi  fac*  Subpcena,  Attachment,  and 
Proclamation  of  Allegiance  (if  need  be),  or  otherwise,  as  to 
any  of  the  courts  it  snail  by  their  discretions  be  thought  ex* 
pedient  for  the  speedy  recovery  of  the  King's  debts.   5.  There 
IB  a  clause  (a)  that  the  King  shall  be  preferred  in  his  execu- 
tion before  common  persons.    6.  The  heir  who  claims  by  the 
E'ft  of  his  ancestor  shall  be  bound  to  pay  the  King's  debt  (due 
ifore  or  after  the  gift)  *  by  judgment,  recognizance,  obliga-    [  *  19  b«  j 
tion,  or  other  specialty,  and  shall  bind  the  land  also  to  the 
King's  debt  against  the  issue  in  tail :  then  comes  the  said  pro- 
viio  whereof  the  question  doth  arise,  ^  Provided  always,  and  . 
be  it  enacted,''  that  if  any  person,  &c.  tit  supra.    And  it  was 
objected,  that  it  should  extend  only  to  such  cases  in  which 
remedy  is  given  to  the  King  by  this  statute;    as  where  a 
bood  was  made  to  the  use  of  the  King,  or  charging  the  issue 
in  tail,  or  to  charging  the  heir  who  claims  by  gift  before  the 
debt  accrued,  &c.  there,  because  tbe  statute  gives  the  King 
i  remedy  which  he  had  not  before,  this  branch  gives  the  party 
M  charged   by  this  act  a  plea  to  discharge  him,  either  by 
natter  of  bar  in  law,  or  in  good  conscience.    And  that  was 
strongly  enforced  by  the  conclusion  of  this  proviso :  for  the 
conclusion  is,  (as  it  appeareth  before)  ^^  any  thing  in  this  act 
^  before  mentioned  to  the  contrary  notwithstanding  ;*'  so  that 

(a)  This  clause  is  in  the  74th  Section  <  Fide  Swain  v.  Morland^  I  B.  and  B.  370. 

ud  ii  accompanied  by  the  words — ^**  so  al-  S.  C.  3  B.  Moore  740.  that  the  propertj  is 

**  lijs  that  the  King'^  suit  be  taken  and  altered  bjf  a  tale  under  a  Ji,  fa, ;  and  that 

"conmencedy  or  process  awarded,  for  the  the  sheriff  is  bound  to  pay  the  proceeds 

"  aid  debt  at  the  King*s  suit,  before  Judg-  over  to  the  plaintiff,  although  after  tbe  sale 

**  neet  given  for  the  said  other  person  or  an  extent  he  delivered  to  him. 

**  penoBSf**    Upon  the  construction  of  it  a  '*  About  fifty  sections  of  the  stat.  S3  H.  8. 

pntfiffierence  of  opinion  has  been  and  still  '*  are  now  entirely  ohsolete,  by  the  aboli- 

amertaioeds  in  Mtomey'Generulf,  An-  **  tion  of  the  several  courts  to  which  they 

A'fiv,  Hard.  S3,  it  was  decided  that  a  judj^-  '*  relate.    Ahout  twenty-five  more  affect 

ttntand  execution  executed  by  elegit  be-  ''  only  the  King's  auditors,  collectors,  and 

lore  any  suit  or  process  commenced  by  the  **  other  revenue  officers,  or  the  process  in 

1^  noald  be  preferred  to  the  extent  of  ^'  the  Exchequer  and  Duchv  Courts,  which 

theKiB£*g  issuing  on  a  bond  debt,  bearing  *'  have  survived  the  other  ronr ;  these  pro- 

^ before  tbe  subject's  judgment,  and  as-  '*  visions  being  ori«^inallj  adapted  to  tncin 

''({ned  to  the  King  before  the  subject's  exe-  *'  all :  such,  in  particular,  as  sect.  79.,  usu- 

^tioo ;  for  the  ita  quod  was  considered  As  "  ally  called  in  the  Exchequer  the  Statute 

^ing  a  condition  precedent  and  a  limi-  "  of  Equity,    and   which    empowers   the 

tttioB.  In  Uppom  v.  Sumrrer,  2  Black.  Kep.  *'  Judges  to  admit  any  matter  of  Equity  in 


letted  in  execution  on  a  judgment  at  the  "  visions,  extending  to  all  the  King^ssub- 

jjutof  a  subject,  but  before  sale.     In  the  'Ejects,  and. are  applicable  to  all  the  King's 

^^teqner  the  same  point  was  decided  in  ^'  Courts,  as  well  as  to  his  Courts  of  ro- 

^nmr  of  the  crown.    Rex  v.  Jlimuii,  Id  "  venue,  where  the  subject  of  them  falls 

«JitS78.  Rex  v.  Sloper,  6  Price  114.  Fide  *'  under  consideration."    Per  Gould  J.  in 

|WtlM  T.  if /tft,  16  East.  854.    Bac.  Abr.  delivering   the  judgment  of  the  CoUrt, 

™t.  K.  Execution  K.  Tidd's  Practice  1097,  Uppom  v.  Sumner ^  8  Black.  Rep.  1895. 
^cdit  Coote  on  Moctgages  95. 
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.'  day  of  payment,  and  before 

ly  of  the  said  trees,  Edw.  6. 

■'•niio  1  Reg.  Mar.  it  was  de- 

i<l  attainderof  the  said  dake 

111  Sir  Edward  could  never 

<  bin  Iwrf^in :  and  in  a  icire 

1 1 J  nldlfrstion  asainst  the  heir 

iimofB  Eliz.  they  appeared, 

I  equity  in  bar  and  discharge 

iilc^  in  the  Exchequer.     And 

■mt.  of  33  H.  8.  by  the  barons, 

-r  it  had  depended  long)  it  was 

defendants  were  to  be  relieved 

lie  defendants  night  well  plead 

'opham  the  Attorney^eneral, 

urt,  ulterhu  proseqm  aaa  vuU, 

rd  to  the  Justices;  and,  accord* 

the  Justices  of  England  (who 

iiiions  iu  the  said  cate)  that  Sir 

lieved  upon  the  nid  matter   in 

of  (he  said  branch  of  33  H.  S. 

tt  o^  Exchequer-chamber  might 

I'ill  {altliuufrh  the  suit  was  by  pro- 

<i.i!  court  of  Exchequer  before  the 

lUc  case  ;  for  to  this  purpose  they 

I  il  nils  luaved,  if  the  next  proviso 

concerning  the  equal  chaining 

^  9  debt  in  the  hands  of  every  owner 

^of  them  should  not  be  charged  only, 

btrnds  to  rII  the  King's  debts ;  aad  to 

kvying  of  them  ax  well  at  the  common 

And  it  was  resolved  by  them,  that  the 

I  lo  all  executions  f(>r  the  King's  debtn, 

■tin  law  as  on  tlie  said  act ;  and  that  all 

idcd  by  Force  of  that  branch  according 

:A.    It  wan  also  resolved,  that atthongti 

I   Diade  for  perforrHance  of  covenants,  yet 

hroken  (as  it  ivas  in  the  case  at  bar  at  the  time 

'livery  thereof)  that  it  was  a  debt  to  the  King  Hvd.3G8,M2. 

t  Itbia  the  act. 
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THE  LORD  ANDERSON'S  CASE 


Trin.  39  Eliz. 


In  the  Exchequer. 


AHDftBsoN     Tenant  in  tail  of  flie  manor  of  D.  becomes  bound  in  a  recognizance  to 

V*  I.  S.9  which  recognizance  aflenvards  comes  to  the  Queen  by  the  at- 

Pt 'viL^2f  a.  tainder  of  I.  S*  for  high  treason ;  tenant  in  tail  dies,  and  the  issue  in 

tail  aliens  the  land  btmaJLde  i  the  Queen  cannot  by  force  of  stal.  83  H. 
8.  C;  89.  s.  75.  extend  the  manor  of  D.  in  the  hands  of  the  alienee. 
And  resolved,  I.  At  common  lawif  tenant  in  tail  became  indebted  to  the 
King  by  Judgment,  recognizance,  obligation,  or  otherwise,  and  died,  the 
King  could  not  extend  the  land  in  the  seisin  of  the  issue  in  tail»  for  the 
King  is  bound  by  the  stat  De  DwU  CondUionattbw.  2.  The  SS  H.  8. 
c.  S9.  extends  only  to  Judgments,  recognizances,  obligations,  or  other 
specialties ;  therefore  if  tenant  in  tail  be  in  any  otktr  manner  indebted 
to  the  King,  and  dies,  the  land  in  the  seisin  of  the  issue  in  tail  shall  not 
be  extended  by  virtue  of  that  act  S.  If  tenant  in  tail  becomes  in- 
debted in  one  of  the  ways  within  the  act,  and  dies,  the  land  can  be  ex- 
tended only  in  the  seisin  of  the  issue  in  tail,  and  not  in  the  seisin  of 
the  alienee  to  whom  it  has  been  bona  fide  aliened  before  any  process  or 
extent.  4.  The  S3  H.  8.  c.  39.  extends  only  to  debts  originally  and 
immediately  due  to  the  King  by  Judgment,  recognizance,  obligation, 
or  other  specialty,  and  not  to  debts  which  are  due  to  subjects,  and  did 
belong  or  accrue  to  the  King  by  reason  of  attainder,  gift,  outlawry, 
&c 


Between  the  Lord  Anderson  Chief  Justice  of  the  Court  of 
Common  Pleas,  and  Sibtborpe  of  the  Middle  Temple,  a  ques- 
tion was  moved  upon  the  branch  of  the  said  act  of  93  H.  8;  cap. 
39.  That  is  to  say,  ^^  That  all  manors,  lands,  &c.  which  now 
*^  be,  or  that  hereafter  shall  come,  or  be  in  or  to  the  posses* 
^'  sion  or  seisin  of  any  person  to  whom  the  same  manors,  lands, 
^^  &c.  have  heretofore  or  hereafter  shall  descend,  &c.  in  fee- 
^*  simple,  or  fee  tail,  &c.  by  or  after  the  decease  of  any  of 
^^  his  or  their  ancestor  or  ancestors  as  heir,  or  by  gift  of  his 
^*  ancestor,  whose  heir  he  is,  which  said  ancestor  or  ancestors 
*^  was,  is,  or  shall  be  indebted  to  the  King,  or  to  any  other 
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^^  person  to  his  ose,  by  jadgment,  recbgnizanceiobligation,  or 
^  other  specialty ;  that  then,  in  every  such  case,  the  same  ma* 
^^  nors,  lands,  &c.  shall  be  and  stand  by  authority  oF  this  act 
^'  from  henceforth  charged  and  chargeable,  to  and  for  the  pay- 
"  ment  of  the  same  debt."    If  tenant  iu  tail  of  the  manor  of 
D.  be  bound  in  a  recognizance  to  J.  S.  which  recogniz.ance  af- 
terwards comes  to  the  Queen,  by  the  attainder  of  J.  S.  of  high 
treason,  and  afterwards  tenant  in  tail  dies,  and  the  issue  in 
tail  aliens  the  land  bofia  ftde^  if  the  Queen  may  extend  the 
manor  of  D.  in  the  bands  of  the  alienee.    And  in  this  case 
four  points  were  resolved  by  the  barons  on  conference  had  with 
Popbam,  Chief  Justice,  and  divers  other   Justices.     1.  It  iit.Retoiatiom 
was  resolved,  that  before  the  said  statute  of  S3  H.  8.  if  tenant 
in  tail^  of  land  became  indebted  to  the  King  by  judgment, 
recoenizance,  obligation,  or  otherwise,  and  died,  the  King  (a)  f.  N.  b. 
iltottld  not  (a)  extend  the  land  in  the  seisin  of  the  issue  in  217  c* 
tail ;  for  the  King  is  (ft)  bound  by  the  stat.  De  Donis  Condi-  W  i  Co.  44. 
imdibus^  as  it  is  adjudged  in  Plowden's  Commentaries  in  the  b  ti  Co?72\!i 
Lord  Berkley's  case  S8.  in  the  principal  case ;  and  therewith  Po8t.32a.4ib. 
■pees,  as  to  the  point  in  question,  the  resolution  of  the  Si'^^*^ftl^ 
Coort  in  the  Exchequer,  and  of  the  Court  of  Surveyors  in  ^^9  b.  ^1  b. 
the  ease  of  Brown,  father  of  Justice  Brown,  as  ♦  it  is  re-    \  ♦21  b.  1 
ported  in  Plowden^s  Commentaries  S49  b.    So  one  point  well  252  a.   1  RoU. 
resolved,  in  which  there  was  variety  of  opinions  in  our  books.  ^^P'  ^^^* 
rttfe39  Ass.  p.  18.    47  £.  3.  8  Regist.  143, 144.  F.  N.  B.  217 
a«&b«    2dly.  It  was  resolved,  that  if  tenant  in  tail  becomes  2d.Re8olutioii; 
indebted  to  the  King  by  the  receipt  of  the  King's  money,  or 
otherwise,  unless  it  be  by  judgment,  recognizance,  obligation, 
or  other  specialty,  and  dies,  the  land  in  the  seisin  of  the  issue  O.Bcxd. 66, 
is  tail  bv  force  of  the  said  act  of  33  H.  8.  shall  not  be  ex- 
tended for  such  debt  of  the  King's,  for  the  stat.  of  33  ^.  8. 
extends  only  to  the  said  four  cases  ;  and  all  other  debts  re- 
main at  common  law.    3.  It  was  resolved,  that  if  tenant  in  3d.  Resolation. 
tail  becomes  indebted  to  the  King  by  one  of  the  four  ways  7Co28«.i«m- 
mantioned  in  the  said  act,  and  dies,  and  before  any  process  or  ^f  coJLit. 
extent  the  issue  in  tail  bonajide  aliens  the  land  in  tail,  that  185.' 
BOW  this  land  shall  not  be  extended  by  force  of  the  said  act  of 
38  H.  8. ;  for  as  it  appears  by  the  words  of  the  said  branch,  it 
makes  the  land  in  the  possession  or  seisin  of  the  heir  in  tail 
only  liable  against  the  issue  in  tail,  and  not  the  alienee.    For 
the  eflfect  of  the  purview  as  to  that  purpose  is,  ^^  That  all 
^  lands  which  shall  be  in  the  possession  or  seisin  of  any  per- 
^'  sod,  to  whom  the  same  shall  descend  in  fee  tail  as  heir, 
^  whose  ancestor  was  indebted  to  the  King,  &c.  that  then,  in 
^  every  such  case,  the  same  land  shall  be  charged  with  the 
f^  King's  debt  T'  so  that  by  the  express  purview  of  the  act, 
tbe  laim  shall  be  only  extended  so  long  as  it  is  in  the  posses- 
sion or  seisin  of  the  heir  in  tail ;  for  the  act  saith  ^^  That  in 
^  every  such  case  the  land  shall  be  charged,"  and  forasmuch 
as  the  land  against  the  issue  in  tail  was  not  extendable  before 
die  said  act,  the  King  hath  the  beneBt  to  extend  it  in  the  pos- 
ion  of  the  heir  in  tail,  which  he  could  not  before,  but  the 


King  CBimot  extend  m  the  hands  of  the  alienee,  for  the  ttat. 

doth  not  extend  to  it :  and  the  niahere  of  the  act  had  reaaod 

3  Cro.  u  b.      to  fiiyoar  the  purchaser,  fkmier,  &c.  of  the  heir  in  tail,  more 

than  the  heir  himself,  for  they  are  strangers  to  the  debts  o1 

the  tenant  in  tail,  and  they  come  to  the  land  bona  fide^  and  on 

Ante  19  b.        g^x>d  Consideration.    There  is  another  claose  next  following 

3ie  said  branch,  the  eflbct  of  which  is,  ^^  And  that  our  sorereigii 

^  ^  lord,  his  heirs  and  successors,  shall  not  be  barred,  delayed, 

^  &6.  to  demand  and  receive  their  just,  &c.  debts  againsl 

^  any  of  his  subjects  as  heir^  or  heirs,  &c.  if  any  such  per* 

^<  son  or  persons  shall  say  or  allege,  that  they  ha?e  no  lands 

^  &c*  but  only  entailed  or  given  to  thmn  by  any  of  their  an* 

^  eestors  to  whom  they  be  heirs:"  so  that  by  this  clause  alse 

die  intent  of  the  makers  of  the  act  appears,  that  the  heir  in  tadl 

shall  be  only  charged  with  the  King  s  debt*    But  lands  in  9te^ 

simple  were  extendible,  at  the  common  law,  in  whose  hands 

fkywAMOiu    soever  they  came;  and  therefore  as  to  them  the  statute  was 

3  Co.  IS  k       but  deetaraiivum  antiqui  Juris;  but  as  to  estates  in  tail,  It 

was  {fUroducHvkm  novi  Juris  against  the  issue  in  tail,  and 
HM.  ai7«       tlmt  in  the  case  at  bar  makes  tm  diflference  of  the  said  caaes 
t^  Si  a.  }^    ^although  both  be  joined  together  in  one  and  the  same  sen- 
tence.   And  Popham  ChidT  Justice  said,  that  so  it  hath  been 
resolved  in  the  Exchequer  before  that  time,  in  the  case  of 
Serjeant  Nicholls,  father, of  the  Serjeant  that  now  is,  thai 
the  lands  in  the  hands  of  the  purchaser  of  the  issue  in  tail 
should  not  be  extended  by  the  said  act  of  S3  H.  8.  for  the  debt 
that  the  fhther  of  the  issue  in  tail  owed  to  the  Kins  (by  one 
of  the  four  ways  mentioned  in  the  act)  but  was  discharged  1^ 
4.  Rttolatioii.    tiie  opinbn  of  the  Court  of  Exchequer.    4.  It  was  resolved, 

that  wrasrouch  as  the  said  debt  in  the  case  at  bar  was  origin- 
ally due  to  a  subject,  that  such  debt  is  not  within  the  said 
act  of  83  H.  8.  to  charge  the  land  in  the  possession  or  seisin 
of  the  heir  in  tail :  for  the  said  act,  as  to  charge  lands  en- 
tailed against  the  issue,  extends  only  to  debts  oririnaily  and 
immediately  due  to  the  King  by  judgment,  recognizance,  ot)* 
ligation,  or  other  specialty  ;  for  the  words  are,  (indebted  ts 
1 1  And.  129,  the  Kiw  t  or  any  other  to  his  nse  by  judgment,  &c.)  whid 
130;  is  intended  to  be  an  j:  immediate  debt,  and  not  to  debts  whiel 

^LU.llep.S7,  ^^^^^  j^  ^^  gubjects,  and  did  belong  or  accrue  to  the  King( 

l^y  reason  of  attainder,  outlawry,  forfeiture,  gift  of  the  party! 
or  by  any  other  collateral  way  or  means,  for  which  the  statute 
of  S3  H.  8.  hath  a  clause  a  little  before  the  said  branch, 
for  the  short  and  general  manner,  and  form  of  pleading  ii 
such  cases  (for  the  recovery  of  them  in  the  (Jourts  nien« 
tioned  fai  ^he  said  act)  on  the  Kind's  part,  scil.  <<  That  the 
^'  party  such  a  year  and  day  did  give  the  same  debt  tc 
**  the  King,  or  was  attaintedl,  outlawed,  or  other  ofenee 
^  forfeiture,  deed,  act,  or  thing  committed  or  done,  Iq 
^  reason  whereof  the  said  debts  did  accrue  and  ought  tc 
^  remain,  come,  and  be  to  the  King."  So  that  the  saverni 
manners  of  penning  of  these  two  branches  manifest  the  in< 
tention  Of  the  makers  of  the  act,  to  prefer  immediate  debti 
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due  to  the  King  by  judgment,  &c.  before  debts  of  the  sub- 
jects, which  accrued  to  the  King  by  assignment,  attainder, 
outlawry,  &c.  and  the  reason  was,  because  debts  due  imme- 
diately to  the  King,  bj^  judgment,  recognizance,  obligation, 
or  otner  specialty,  are  in  their  nature  higher,  and  may  be 
better  known,  and  found  upon  search,  than  debts  due  to 
subjects.    Also  wbeti   J.  N.  is  indebted  to  J.  S.  by  judg- 
ineot,  recognizance,  obligation,  or  other  specialty,  and  after- 
wards J.  S.  is  outlawed,  &c.  by  which  the  debt  comes  to  the 
Ring  by  the  outlawry,  &c.  in  that  case  it  cannot  properly  be 
said,  that  J.  N.  is  indebted  to  the  King  by  judgment,  re- 
cognizance, obligation,  or  other  specialty;  for  by  them,  he 
was  indebted  to  J.  S.  and  J.  S.  oy  his  outlawry  (which  is 
the  King's  title)  hath  forfeited  them  to  the  King.    So  that 
by  force  of  the  judgment,  &c.  and  outlawry,  the  debt  doth 
belong  to  the  Kmg,^and  the  words  of  the  act  are  (indebted 
to  the   King,  or  any  other  to  his  use  by  judgment,  &c.)  so 
that  the  debt  either  ought  to  be  immediately  to  the  King 
himsielf ;  or  if  it  be  to  any  other  than  the  King,  it  ought  to 
be  originally  to  the  use  of  the  King ;  *and  that  it  is  not    T  *22  hs  1 
•  when  the  debt  is  originally  due  to  a  subject  to  his  own  use, 
aod  afterwards  forfeited  to  the  King  by  a  subsequent  act. 
And  so  it  was  resolved,  that  for  such  debt  the  Queen  should 
not  extend  either  a^inst  the   alienee    of  the  heir  in  tail, 
or  against  the  heir  in  tail  himself;  for  such  debts  are  not 
withm  the  said  act  of  S3  H.  8.  a^  to  charge  the  heir  in 
tiil ;  and  so  remain  at  the  common  law  as  debts  immediately 
due  to  the  King,  which  are  not  due  by  judgment,  recoo^- 
nixance,   obligation,  or  other  specialty,  as  hath  been  said 
before. 
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[  23  a.  ]  BUTT'S  CASE. 

Trin.  4^  Eliz. 

In  the  Compnon  Pleas. 

FftH  ^*  QUtaMised  of  Black-acre  in  liae,  aad  also  posaefsed  of  White^acrc  fof 

V.  yean,  by  his  deed  grants  a  rent  oat  of  both  to  A.  to  haT«  and  per* 

Butt.  cem  to  him  for  .the  term  of  his  life,  with  clause  of  distrcm  in  both  ; 

Ft.  VIL— 23  a.  ^  ^^^  distrain  in  White^re,  for  rent  arrere$  and  resolved, 

1.  If  lessee  for  years  of  lands  grants  a  rent  out  of  the  said  lands  for  the 
life  of  the  grantee,  such  grant  is  good  during  the  term,  if  the  grantee 
live  so  long  s  but  the  grantee  hath  but  a  chattel. 
If  lessee  for  years  of  land  grant  the  land  for  the  life  of  the  grantee, 
the  grantee  hath  the  whole  term  if  he  m>  long  lives. 
S.  Oraatout  of  land  in  fee,  and  out  of  land  for  a  term  of  years  of  a 
rent  for  the  life  of  the  grantee,  the  rent  issues  only  out  of  the  land 
in  fee. 

S.  In  the  principal  case,  White-acre  during  the  term  is  subject  to  the 
distress^  although  the  rent  does  not  issue  thereout. 
*If  aman  grants  a  rent  out  of  the  manor  of  D.,  aad  further  grants 
that,  if  the  rent  be  behind,  the  grantee  shall  distrain  for  the  same 
rent  in  the  manor  ef  S.,  it  is  but  a  penally  in  the  manor  of  S.,  and  not 
a  rent  issuing  out  of  it  * 

If  the  manor  of  D.,  out  of  which  the  rent  is  granted,  be  recovered  by 
eigne  title,  all  the  rent  is  extinct ;  but  if  the  manor  of  S.,  in  which  the 
distress  is  limited,  be  evicted,  the  whole  rent  remains. 
*If  the  grantee  purchases  parcel  of  the  manor  of  S.,  the  rent  is  not 
extinct* 

In  the  principal  case  the  avowry  was  adjudged  to  be  insufficient:  1 .  Be- 
cause the  avowry  did  not  make  mention  of  any  land,  but  of  the  land 
in  which  the  grantor  had  but  a  lease  for  years.  8.  Because  the  avow- 
ant having  pleaded  the  grant  out  of  the  term  for  years  only,  con- 
cluded viriuie  eujut,  he  was  seised  in  his  demesne  as  of  freehold, 
for  term  of  his  life,  which  is  repugnant. 


In  a  replevin  between  Fish  and  Butt,  the  case  in  effect  was, 
one  seised  of  Black-acre  in  fee,  and  also  possessed  of  White- 
acre  for  years,  by  his  deed  granted  a  rent  out  of  both  to  A.,  to 
have  and  perceive  to  him  for  the  term  of  his  life,  with  clause 
of  distress  in  both  :  and  for  rent  behind  A.  doth  distrain  and 
avow  in  White-acre  ;  and  if  the  distress  was  well  taken  or  not, 
was  the  question.  And  it  was  agreed  by  the  whole  Court,  that 
the  distress  was  well  taken.    And  in  this  case  these  points  were 


resolved  :-«-l.  Tbat  if  lessee  fbr  j^eara  of  a  carve  of  land  grants  i  tiesoYution. 

1o  another  a  rent  out  of  the  said  carve  for  the  )ife  of  the  Cr.  £i.  183. 

f^ntee,  that  it  is  a  good  charge  during  the  term,  if  the  grantee  ^  ^^"^'  ^^' 
so  long  live ;  for  the  grant  shall  be  taken  nnore  strong  against 
the  grantor,  and  shall  not  be  void,  when  by  any  construction  it 

may   be    made  ffood  (vide  Plow,  Comment,  in  Welchden*s  v.  Postca  25  a. 
<:ase),  and  in  8uc£  case  the  grantee  hath  but  a  chattel.    So  if 
the  lessee  for  years  grants  the  carve  of  land  to  another,  for 
the  term  of  his  life,  he  hath  the  whole  term  if  he  live  so  long, 

«s  well  as  in  the  case  of  a  devise.    3.  It  was  resolved,  that  2  Retointioa. 

^hen  a  rent  is  granted  out  of  land  in  fee,  and  out  of  a  term  ^' P^'  ^1^^ 

for  years,  to  have  and  perceive  to  the  grantee  for  the  term  of  i  RoU.Rep.m 

his  life,  that  this,  as  an  estate  of  freehold,  according  to  the  Cr,EL%07,62li 
purport  of  the  deed,  cannot  issue  out  of  the  term  for  years, 
but  out  of  the  land  which  the  grantor  hath  in  fee  simple  only, 
because  the  freehold  of  the  rent  can  issue  out  of  that,  and  not 
out  of  the  chattel.  And  one  entire  rent  cannot  be  a  freehold 
out  of  Black-acre,  and  a  chattel  out  of  White-acre.  And  to 
make  two  rents  when  one  only  is  granted  by  one  to  another, 
^onld  be  in  this  case  injurious,  and  the  bargain  and  mutual 

agreement  *of  the  parties  cannot  charge  such  thin^  with  rent,  r*  23  b.  1 
which  is  not  (a)  chargeable  by  the  law,  as  out  of  an  hundred, 
or  advowson,  SO  lib.  Amsarum  pi.  5.  out  of  a  fair,  14  E.  9. 

Scire  facias  12S.  the  Earl  of  Kent^s  case;  neither  can  a  rent  A  rent  cannot 

be  granted  or  reserved  of  any  estate  of  freehold  out  any  other  J^JfJJI^f^y 

hereditament  which  is  not  manurable,  either  in  possession,  re-  estate  of  free- 

▼ersion,'or  by  possibility,  but  is  A(i?reAYam^if/tfmtmrorpdre?/m/  holdout  of  any 

for  pacta  privata  non  deroganl  Juri  communi :  and  in  an  asi^ise  ^hi^^u^oT 

they  cannot  be  put  in  view,  nor  can  any  distress  be  taken  in  mannrabie. 

them.    But  in  the  case  at  bar.  White-acre  is  hceredilamentum  («)  Co.Lit.47  *. 

ror|M>raifii,^and  manurable:  but  for  the  sroallness  and  incapa-  ^Co.3a.4a. 

city  of  the  interest  that  the  grantor  hath  in   it,  this  rent  of  paim.  105. 

freehold  cannot  issue  thereout,  but  shall  issue  only  out  of  the  Co.  Lit.  44  b. 

land  in  fee  simple.    And  in  the  case  at  bar,  in  an  assise  ^^^^u  445. 

broo^t  of  this  rent,  the  land  in  fee  shall  only  be  put  in  view  ;  cr.  Jac.  ill, 

and  if  the  grantee  accept  a  lease,  or  grant  of  White-acre,  it  H2. 

will  not  suspend  his  rent.    3.  It  was  resolved,  that  White-  ^^^^i^^ 

acre  should  during  the  term  be  subject  to  the  distress  of  the  Raymond  194.' 

grantee  for  the  rent  during  the  years,  although  the  rent  doth  Cr.  El.  eso. 

not  issue  thereout,  as  in  41  (46)  Ed.  3.  14.  when  land  is  BJlx^nJ^^^Vi;. 

charged  with  a  rent  in  fee,  goods  (A)  and  chattels  may  be  bound  Br.A8ri8e.m' 

to  the  distress  (a).     And  it  was  said,  forasmuch  as  White-acre  3  Resolution, 

is  only  charged  with  distress,  if  the  grantee  takes  a  lease  of  any  ^^;^^^^^'^* 
psrt  thereof,  it  is  no  suspension  of  the  distress,  but  that  he 
may  distrain  in  the  residue ;  for  it  is  not  issuing  out  of  the 

Isod,  but  to  be  taken  on  the  land :  as  if  I  have  a  warren  in  A  warren  in 

•aotker's  land,  and  take  a  lease  of  parcel  of  the  land,  although  J^nS^ws-*"^ 

tile  land  be  charged  with  warren,  yet,^  forasmuch  as  it  doth  not  pendedby 

taking  a  lease  of  parcel  of  the  land. 


•^m^* 


(j)  Tide  note  {kY  JewsFt  cute^  vol.  I.  p.  &. 

h2 
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Mil  Co.  lab.  issue  out  of  the  land,  it  is  not  any  suspension.  Vide  (c)  35 
R^'  ^-  P^-209.  H.  6.  56  a.  14  H.  4.  6,  &c.  for  a  man  may  hare  a  warren  in 
Poph.  l£9.         bis  own  lands;  so  he  may  in  many  cases  distrain  in  his  own 

possession,  as  in  3^1  E»  I.  Distress  64.  and  7  H.  6.  3.  per  curiam^ 

one  tenant  in  common  may  distrain  the  cattle  of  the  other  in 

the  land  which  they  have  io  common  :  and  26  H.  8. 5.   he  may 

prescribe  to  distrain  in  bis  own  land,  but  not  to  have  a  rent  out 

If  amangrants  of  his  Own  land  (d).    If  a  man  by  deed  grants  a  rent  of  forty 

thlTnMmorof     s'^i^'^gs  *o  another  out  of  his  manor  of  D.,  to  have  and  per- 

D.,  and  farther  ceive  to  him  and  his  heirs;  and  p^rants  further  by  the  same 

grants  that  if     deed,  that  if  the  rent  be  behind,  the  grantee  shall  distrain  in 

londT'th*^  ^'  ^^^  manor  of  S.  (be  the  manor  of  S.  in  the  same  county  or  in 

'mnte%8haU     another,  and  be  it  granted  by  one  or  divers  deeds),  the  rent 

distrain  for  the  IS  Only  issuing  out  of  the  manor  of  D.,  and  it  is  but  a  {e)  pe- 

S^mwor^f  "^^^y  ^^^^  ^^  ™^y  distrain  in  the  manor  of  S. ;  but  both  the 
S.;  it  is  but  nianors  are  charged,  one  with  the  rent,  the  other  with  the  dis-* 
a  penalty  in  the  tress  for  the  rent,  one  issuing  out  of  the  land,  the  other  to  be 
[  *24  a.  ]  taken  on  the  land.  *And  if  I  grant  unto  you,  that  you  and 
noTa'r^^^ '  your  heirs  shall  {a)  distrain  for  a  rent  of  forty  shillings  within 
issuing  out  of  niy  manor  of  S.,  this,  by  construction  in  law,  shall  amount 
it.  to  a  grant  of  a  rent  out  of  my  manor  of  S. ;  for  if  it  should  not 

Gnnt  that  you  aniount  to  a  grant  of  a  rent,  the  grant  should  be  of  little  force 
shall^dUtrain"  or  effect,  if  the  grantee  should  have  only  a  bare  distress,  and 
for  a  certain  no  rent  in  him ;  for  then  he  should  never  have  an  assise  thereof, 
rent  within  the  g^^.  and  that  is  the  reason  that  it  is  often  ruled  and  resoh'ed, 
a  grant  of  a  ^  that  it  shall  amount  to  a  {b)  grant  of  a  rent  by  construction  of 
rent  out  of  s.  law,  ut  res  maghvaleai.  53  Ed.  3.  12.  3  Ass.  pi.  7.  14  Ass. 
(rf)  Co.Lit.  pi.  14.  16  E.  3.  tit.  Grants  64.  18  Kd.  3.  32.  26  Aps.  pi.  38. 
2  Ron.  426.  £0  Ass.  pi.  12.  46  Ed.  3.  18,  32.  8  H.  4.  19.  9  H:  6.  9  a. 
.(tf)  Co.Lit.  ^2  H.  6.  11.  Lit.  48  b.  And  in  such  case  the  grantee  should 
2^R^l  425        "°^  hviye  a  writ  of  annuity.     But  when  one  grants  a  rent  out 

(a)  Co.  Lit.  of  the  manor  of  D.,  and^  further  grants,  that  if  the  rent  be 
147  a.  146  a.  behind,  the  grantee  shall  distrain  for  the  same  rent  in  the 
148.  Roll.  424.  manor  of  S.,  it  is  but  a  penalty  (c)  in  the  manor  of  S.  for  three 
9H. 6.  9a.  causes:  1.  The  law  (d)  need  not  make  construction  that  it 
Dy.  £?2.pl,  141.  shall  amount  to  a  gri>nt  of  a  rent ;  for  here  a  rent  is  expressly 

* Moor*592^^'  granted  to  be  issuing  out  of  the  manor  of  D.,  and  the  parties 

Plow.  139  a.  bave  expressly  limited  out  of  what  land  the  rent  shall  issue, 

(b)  Lit.  aect.  and  in  what  laqd  the  distress  shall  be  taken  ;  and  the  law  w^l 
^^\an  11  ^«r  "o^  make  an  exposition  against  the  expri^ss  yirords  and  intent 

f«;  2 Roll.  425.      r   Ai-  *•  l         -x  *       i        •;■     .i.  i        r  i  ^   \ 

Co.  Lit  147.  o*   *"®  parties,  when  it  may  stand  with  the  rule  of  law,  (r) 

(d)  Co.  Lit.  quoties  in  verbis  nulla  est  ambiguilas^  ibi  nulla  eTposilio  contra 

U)mn    M  ^^''^^  expressa  ficndaest.     2.  (/)  If  in  that  case  it  should 

^     I  g.    ax.  gijjQy,^^  iQ  jj  grant  of  a  rent  out  of  the  manor  of  S.,  then  the 

Co.  Lit.  147  a.  grantor  would  be  twice  charged ;  for  if  the  grantee  brings  a 
r^Co  L*^*  ^^^^  of. annuity,  that  will  extend  only  to  the  manor  of  D., 
147.  '  ' '  for  on  the  grant  of  a  distress  in  the  manor  of  B.  jio  writ  of  an- 
0  Co.  58  b.        nuity  lies,  because  the  manor  of  S.  is  only  charged,  and  not 

the  person  of  the  grantor,  as  to  that ;  and  therefore  the  bring- 
ing of  the  writ  of  annuity  cannot  discharge  the  manor  of  S.  of 
auy  rent;  and  so  the  law,  by  construction  against  the  words 
and  intention  of  the  parties,  would  do  an  injury  to  the  grant, 
(^)  Co.  Lit.       or  to  charge  him  twice.    3.(g)  If  in  such  case  the  manor  of 


147  a. 
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&,  ia  which  the  distress  ^only  appoinied,  should  be  in  ano* 
ther  county,  then  i(t  hath  been  often  adjudged,  that  the  rent 
should  not  issue  out  of  it,  but  the  distress  should  be  as  a  means 
and  remedy  to  compel  the  tenant  of  the  land  k>  pay  the  rent. 
And  it  was  said,  that  there  was  no  difference  in  reason,  that 
the  law  in  construction  should  make  the  rent  to  be  issuing^  out 
of  it,  when  it  lies  in  the  same  county,  and  not  when  it  lies  in 
several  counties,  for  the  words  in  both  cases  are  all  one,  and 
it  is  not  any  reason  to  say,  that  he  shall  fail   of  ^recovery  by     r«g41).  T 
assise.    Vide  supra  in  Bulwer's  case,  and  the  books  in  1  Ass.  Antea3a;I>. 
pi.  10.   1  Ed.  3.  21.  and  other  books  do  not  say  that  tbe  rent 
issues  in  such  case  out  of  both,  but  that  the  land  in  which  the 
distress  shall  be  taken  is  charged ;  and  that  is  true,  for  it  is 
charged  with  distress :     and    forasmuch   as   it  was  charged 
with  distress,   their  opinion  was,   that  the  tenants  of  both 
should  be  named  in  the  assise.     See  the  books  in  9  Ed.  3.  13.  Co.  Lit.  147  a. 
31  Ass.  pi.  27.  17  Ed.  4.  6.  10  Ass.  4.  10  Ed.  3.    18.  S  Ed. 
2  Ass.  b60.  1  Ass.   10.  3  Ass.  7.   32  H.  6.  27.  22  Ass.  66. 
31  Ass.  pi., 27.  29  Ed.  3  Ass.  366.  And  the  opinion  of  Finch-  The  rent  it  ex- 
den  in  41  Ed.  3.  15.  was  afiirmed  for  good  Jaw,  that  if  the  j!"*'^)'^^*]^^; 
manor  of  D.,  out  of  which  the  rent  is  granted,  be  recovered  D?\y  ei^e*^ 
by  eigne  title,  that  all    the  rent  is  extinct  (b).     But  if  the  title;  other- 
manor  of  S.,  in  which  the  distress  is  limited,  be  evicted,  yet  ^***  of  rcco- 
the  whole  rent  remains.    So  if  the  grantee  (a)  purchases  par-  s?*^/^  "** 
eel  of  the  manor  of  S.,  the  rent  is  not  extinct,  because  the 
rent  issues  only  out  of  the  manor  of  D.   Vide  17  Ed.  4.  6.  the 
like  case.    And  it  was  said,  that  if  a  man  (b)  grants  a  rent  out  A  rent  granted 
of  three  acres,  and  further  grants,  that  if  the  rent  be  behind,  o^to^t^ree 
that  he  shall  distrain  for  the  rent  in  one  of  the  acres,  the  rent  be  seek  as  to 
isentire,  and  cannot  be  a  rent-scckt  out  of  two  acres,  and  a  two,  and  a 
rent-charge  out  of  the  third  acre,  and  therefore  it  is  a  rent-  r!**4*^  AW.  ^ 
seek  for  the  whole ;  and  yet  he  shall  dititrain  for  it  in  the  third  («,]  co.  Ldt. 
acre.    So  if  a  (c)  rent  be  granted  to  two  and  their  heirs  out  of  147  a. 
one  acre  of  land,  and  that  it  shall   be  lawful  for  one  of  them  {Jl?^'^**' 
and  his  heirs  to  distrain  in  the  same  acre  for  it,  it  is  a  rent-  fKelV.  I04a. 
seek,  for  in  regard  they  stand  jointly  seised  of  one  entire  rent,  Cti.Ut.  153  s. 
it  cannot  be  as  to  one  a  rent-seek,  and  as  to  the  other  a  rent-  fYr*  **i;tf ^' 
charge,  and  this  distress  is  as  appurtenant  to  the  rent :    and  u;  C. 
therefore  if  he  who  hath  the  rent  dies,  the  survivor  shall  dis-  (d)  Co.  Lit. 
train  ;  and  if  both  grant  over  the  rent  to  one,  he  shall  distrain  H^p  *  -  ^^ 
for  it  (f).  But  if  a  man  grants' a  rent  out  of  Black-acre  to  one  147  b? 
and  his  heirs,  and  grants  to  him  that  he  may  distrain  for  it  in 
the  same  acre  for  the  term  of  his  life,  it  is  a  rent-charge  for  his 
life,  and  a  rent-seek  afterwards  diversis  temporibus.    Other- 
wise (/)  is  it  if  the  distress  be  limited  for  certain  years  in  the  [OS^'  ^^ 
"ame  land  ;  there  it  wholly  remains  a  rent-seek,  because  the  Bridg.  109. 
fee  and  freehold  are  seek  in  such  case.     But  it  was  adjudged  Avowry  imuf- 
in  the  case  at  bar,  that  the  avowry  was  insufficient  for  divers  ^^^^^^*  An 

'  •'  avowry  ought 

to  contain  sufficient  ikiatter,  upon  which  the  avowant  may  have  judgment  to  have  a  return.  Vid. 
*•  (3),  Potter  v.  North,  1  Saund.  347  b. 


(b)  But  the  grantee  shall  have  a  writ  of  annuity^  Co.  Litt.  148  a. 
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causes ;  1.  Because  tii  the  aYowrr  he  did  not  make  mewticMi  of 

any  laud,  but  of  the  land  in  whick  ke  kad  but  a  lease  far  yearn, 

sc«  quod  concessit  extra  iertmm  illam  inter  aHa  quendam  rediif^ 

4^.  Whereas  m  his  avowry  ke  ooi;bt  to  haire  deri^td  the  rent 

out  of  the  land  ia  fee  simple  only,  for  out  of  thai  in  judg^ 

mefit  of  law  the  rent  for  life  was  iseuifig  s   and  alUiouHb 

the  plaintiff  ia  bar  to  the  avowry  katk  disclosed  the  whole 

truth  of  the  matter  in,  special,  which  in  jndgraent  of  the  lair 

(.  *  25  a.  J    makes  for  the  avowant,  anc|  bath  made  his  case  ^M^tter  for 

bim  than  the  avowant  hath  made  it  for  kiraeelf,  yet  that  dotk  not 

make  tke    avowry,  wkick  wants  sobetance,  good;    for  the 

avowry,  which  ia  in  the  nature  of  a  count,  oartt  to  contain  suf^ 

ficient  natter  upon  which  ke  may  have  judgment  to  bare  ar 

return.    But  if  tke  avowry,  or  any  count  or  replication,  ftc* 

wants  form  or  CMnita  circumRtaace  of  time,  place,  &c.  there  the 

(a)H)£.4.Kb.  plea  of  the  Other  party  may  mend  such  imperfections  (a),  b«t 

Poet.  pi.  69.      cannot  supply  the  defect  of  matter  of  substance.  Vide  6  Ed.  4. 

SCO  120b       ^^    6H.7.  ra    18  Ed. 4.   16  b.  18 E.  3.  34.    Plow.  Ce«K 

laa  ttd  inf^.    Barkley'a  case  29&.  38  H.  6.  17,  IS,  bnd  19  9S  E.  4.  8.  5  H.  7. 

S  c  '^289  *^  ^''^  ^'  ^*  ^  ^'  *^'  ^'  '*'**•  avowant  pleaded  the  grant 
11  u.^.  24  b.  ^^^  ^^  ^  0>^  ^^^^  ^  years  only,  and  concluded,  vktute  ct^s^ 
Keiv.  k3  a.  *  he  was  seised  in  doninieo  suo  ut  de  Hbero  tentmento  pro  termina 
WI>oct.pK  xiiaR  sua: J  which  is  repugnant  to  have  a  freehold  out  of  a  ternr 
ADtea23a.       ^^^  years.    And  so  judgment  was  given  against  the  avowant 

for  insufficient  pleading  (c). 


(c)  Vid.  the  cases  collected  Com.  Dig.  rj,*^  and  there  was  no  averment  that  defend- 

Pleaider,  C  85.  and  y  id,  Brooke  r.  Brooke^  ant  sealed  the  writing;  the  defendant  {ranyeif 

1    Sid.    184.    trespass  for  taking    a  hook  over  of  the  condition- of  the  said  writie^ 

without  any  aterment  of  property  or  po»-  abligatorir,  and  pleaded  paijfRieat.     Afler* 

session  of  the  plaintlfE  Defendant  in  his  veraict,  toe  Court,  oa  error  brougkt  for  ihis* 

justification  averred,  that  he  took  the  hook  omission,  affirmed  the  judgment,  because 

out  of  th«  hands  of  the  plaintiflT;  verdict  for  the  plea  admitted  it  to  be  a  bond,  Courtney 

phiiiiliff':  and  on*  motion  in  arrest  of  jndg-  v.  GreenrUle^    Cro.  Car.  209.    Vid.  n.    1. 

uient,  the  Court  held,  thai  the  defendant  by  Cabeli  v.  Vaughan,  1  Saund.  891.  n.  3.  CmOer 

bissaccial  plea  had  made  the  dcclaratien  v.  ^ovikem^  1  Saand.  117  b.  /Vs^Dr.  Bon^ 

goon.    So  where  the  dcclacatioB  in  debt  on  bam^s  case,.  8  Rep.   120  b.  Turner's  casc« 

bond  omitted  the  words  ^'writing  obligsito-  8  Hep.  133  b.  Steph.  on  Pleading,  140,  168, 
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Cases  of  Quare  impediL        .  c  25  b.  j 


HALL  V.  BISHOP  op  BATH  and  WELLS 
AND  THOMAS  MAUNTON. 

Pascb.  31  Eli2.  Rot.  141. 

When  by  the  judgment  in  a  Quare  impedii,  the  inheritance,  estate,  or  in-  Pt.  711.-25  b. 
terest  of  the  patronage  is  to  be  diTested,  be  who  presented  (and  bis 
clerk  received)  ought  to  be  named  in  the  writ :  but  ^en  the  inhe- 
ritance, estate,  or  interest  of  the  patron  shall  not  be  divested  bj  tho 
judgment,  then,  if  another  disturber  be  named  in  the  writ,  it  is  not 
necessary  to  name  the  rightful  patron.   S.  C.  [2  Leon.  58.  Sav«  107.] 


John  Hall  brought  a  Quare  impedit  against  the  Bishop  of 
Bath  and  Wells,  and  Thomas  Maunton,  clerk,  defendants,  for 
disturbing  him  to  present  to  the  vicarage  of  Wollavington  ap* 
pendant  to  the  manor  of  Wollavington,  whereof  the  Dean  of 
Windsor  was  seised  in  his  demesne  as  of  fee  in  right  of  his 
deanery,  and  presented  Robert  Pitman  his  clerk,  who  was  in- 
stituted  and  inducted,  and  conveyed  that  manor  to  the  Ekirl  of 
Leicester  by  lease  for  years,  who  assigned  all  his  interest  to 
George  Sydenham,  knt.,  who  granted  it  to  Christopher  Roll ; 
and  during  his  possession  the  vicarage  became  void  by  the 
death  of  Robert  Pitman  ;  and  the  said  Christopher  Roll  pre- 
Knted  one  John  Davis  his  clerk  to  the  said  vicarage,  who  was 
admitted,   &;c.  And  afterwards  the  said  Christopher  Roll  did 
grant  his  interest  in  the  said  lease  to  the  plaintin.    And  after- 
wards the  vicarage  became  void  by  the  deprivation  of  the  said 
^'olin  Davis,  whereby  it  did  belong  to  the  plaintiff  to  present, 
and  the  defendant  did  disturb  him,  to  hia  damages,  &c.  to 
J.Iiicb  the  Bishop  pleaded,  that  he  claimed  nothing  but  as  Or- 
^'iKary,  and  demanded  judgment,  if  without  special  disturb* 
f'^ce,  &c.  And  Thomas  Maunton  said,  that  he  claimed  nothing 
'Q  theadvowson  of  the  vicarage,  but  that  Be  is  vicar  of  the  said 
fi^Urch  of  the  presentation  of  the  said  (jreorge  Sydenham,  who 
'*  yet  alive,  not  named  in  the  writ,  and  demanded  judgment 
^^Uie  writ.     The  plaintiff  to  the  Bishop's  plea  prayed  judg- 
^^nt,  forasmuch  as  be  claimed  nothing  in  the  vicarage ;  and  it 
^^  granted,  but  ceiset  execuiio  until,  &c.    And  as  to  the  plea 
^^  Thomas  Maunton  he  did  demur  in  law.    And  the  sole  quea- 
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tion  of  the  case  i8«  if  the  Quare  impedit  lies  against  the  Bishop 
f  and  the  incumbent,  without  naming  the  patron.  And  it  was 
(it)CrJac.65l.  resolved,  that  the  writ(rt)  should  abate,  and  that  the  patron 
Fitz. Brief 582.  ous^ht  to  be  named  in  the  writ,  and  that  for  two  reasons: 
^r  *^r^*"i  1.  Because  the  patronage  would  in  this  case  be  recovered  against 
pedit  ^  ^  *him  who  hath  nothing  in  the  patronage.  And  it  is  not  reason- 
3  Lev.  16.         &bl^  that  he  who  is  patron  should  be  dispossessed  and  ousted 

of  his  patroqage,  when  he  is  a  stranger,  and  npt  p^rty  to  the 
writ ;  and  especially  in  this  case,  when  be  may  be  made  party 
{a)  Hob.  162.  fo  the  Writ.  ?.  At  the  common  (a)  law  the  incumbent  could 
46^E.^3ri4^a^^  "^*  plead  any  plea  which  concerned  the  right  of  patronage, 
Doct  pi.  230.  Md  therefore  it  would  be  against  reason  that  he  should  be 
1  Leon.  45.  only  flamed  in  the  writ,  who  at  the  common  law  cannot  defend 
?^j.^j^J"J''       the  patronag^e.  and  he  who  bath  the  patronage,  and  can  plead 

to  the  right  or  it,  omitted  in  the  writ :  for  at  the  common  law^ 

every  one  shall  ple^d  a  plea  which  is  fit  for  him,  and  perti- 

(6)l3H.8.l4b.  nent  to  his  case;  as  in  assise  against  disseisor  (ft)  and  tenant, 

303b!  2 Inst.'  ^?'  ^^^  tenant  shall  plead  a  plea  which  coiicerns^the  tenancy, 

4l4.  and  not  the  disseisin.    And  the  incumbent  at  the  common  law 

shall  not  plead  to  the  right  of  patronage  in  which  he  hath  no« 

thing,  but  the  patron  shall  plead  to  that.  And  the  mischief  was, 

(c)  47 £.  3. 11.  that  (c),  by  the  faint  pleading  or  confession  of  the  patron  in  a 

^  ^-  Quare  impedit^   the  incumbent  was  without  remedy,  as  the 

book  is  adjudsred  in  18  Ed.  3.  33  b.  which  was  before  the 
statute  of  125  Ed.  3.  Vide  92  Hen.  6. 28  a.  9  Hen.  6.  30  a.  b. 
frf)Hob.3l9.  31  a.  &c.  But  the  stat.  of  25  Ed.  3,  cap.  7.  enables  the(rf) 
^T^H^h^fii  possessor,  &c.  (which  is  as  much  as  to  say,  the  incumbent,  after 
1  Leon? 45.  induction,  as  it  is  held  in  4f  Hen.  8.  Dyer  1.)  to  counterplead 
DyerLpi. 8.     the  title  tal^en  for  the  King,  and  to  have  his  answer,  and  to 

1  Jones  161.      shew  and  defend  his  right  upon  the  matter,  although  he  claim 

nothing  in  the  patronage,  and  by  equity  he  shall  plead  against 
all  common  persons,  as  the  books  are  in  9  Hen.  0. 30  a.  b.  31  a. 
&c.  22  Hen.  C.  28  a.  13  Hen.  8.  13.  14  Hen.  8.  29.  Vide  39 
Ed.  3.  30.  27  Ed.  3.8L  46  Ed.  3.  13,  19.  47  Ed.  3.  II  a.  b, 
2  Rich.  2.  Incumbent  4.  8  Hen.  5.  9.  7  H.  4.  31.  13  Hen.  4.  7. 
22  Hen.  6.  26.  16  Ed.  4. 11.  2  Hen.  7.  14. 10  Hen.  4.  Statliam. 
And  it  is  to  be  observed,  that  always  when  the  incumbent 
WDoct.pl.23l,  pleads  in  bar,  he  first  saith,  that  he  \% personage)  impersonata 
232.  ecclesias  prced%  S^c.  by  which  it  is  implied,  that  he  is  admitted, 

2  hist  35(f*^  instituted,  and  able  to  plead  in  bar,  scil.  against  the  King,  that 
9 Ron. 349!  he  is  admitted,  instituted,  and  inducted;  and  against  a  com- 
Co.  Lit.  133  b.  inon  (/)  person,  that  he  is  admitted  and  instituted,  for  then 
.344  a.  b.  ^g^  ecclesia  plena  et  consullOj  against  a  common  person,  as  it  is 
(/)  6*00. 49  a.  held  in  ^  H.  6.  31.  22  H.  6.  27.  21  E.  4.  34  b.  24  E.  3. 30.  25 

2  Inst.  356.        E.  3.  47.  S8  E.  3.  9  a.  44  E.  3.  3,  &c.    But  this  difference  in 

Co^  I/t^l9  b  ^^  ^®^^  ®^  ^^^  ^°^  taken  and  agreed  ;  that  when  the  inherits 

344  a! '  ance,  estate  or  interest  of  the  patron  in  the  patronage  is  to  be 

Cr.  Jac.463.  divested  by  the  judgment  in  the  Quare  impedit  brought  by 

Contra  Wats,  j   g^  u,g^g  j   -f^^  ^^^  ^j^^  presented  (and  his  clerk  received) 

(*-)Noyi5i.  ought  to  be  named  in  the  writ;  but  when  the  inheritance^ 
2  Ron.  Rep.      estate,  or  interest  of  the  patron  shall  not  be  devested  by  the 

3  Show.  167.    3  Lev.  IG,  206.    Hob.  315.    Noy  151. 
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judgment,  then  if  another  disturber  be  named  in  the  writ,  it  is 
not  needful  to  name  the  rightful  patron  in  the  writ,  and  with 
this  difference  agree  our  books.     For  in  (A)  42  E.  3.  7  a.  one  (A)Cr.Jac.65i, 
brought  a  Quare  tmpedit  agSLin^t  another;  the  defendant  said,  Fitz,  Brief  552, 
that  he  claimed  nothing  in  the  patronage,  but  said,  that  the  ^}^^2i!^  ^" 
Sisliop  did  present  him  by  lapse,  judgment  if,  &c.  and  there 
Belknap  prayed  a  writ  to  the  Bishop,  because   he  had  dis« 
daimed  in  the  patronage ;  and  the  Court  would  not  grant  it, 
because  inasmuch  as  neither  the  patron,  nor  the  Bishop  (who 
in  the  same  case  was  *in  the  place  of  the  patron)  were  not     [^S6b.] 
named  in  the  writ,  it  was  adjudged  that  the  writ  should  abate ; 
.and  if  such  writ  should  be  maintainable,  every  patron  by  covin 
between  a  stranger  and  the  incumbent  might  be  ousted  of  his 
advowson,and  therewith  agree  9  H.  6.  30  a.  b.  31  a.  &c.  3 
H.  4.  2  b.  and  3  a.  13  H.  8.  13.  But  in  7  H.  4.  S5,  37.  there  in 
a  Qua*  imp'  because  the  presentation  was  only  recovered,  and 
not  the  advowfion,  nor  the  patron  put  out  of  possession,  the 
writ  was  adjudged  good  without  naming  of  the  patron.     If  a 
Quare  impedit  be  brought  against  the  patron  and  the  incum- 
bent, and  the  patron  dies  pending  the  writ,  the  death  of  the 
patron  shall  not  abate  (a)  the  writ,  as  it  is  adjudged  in  9  H.  6.  (a)  2  Leon. 58. 
Sl»     For  there  are  two  mischiefs,  one  if  the  writ  should  abate,  Sav.  los,  109^ 
the  disturbance  would  be  unpunished ;  and  although  the  writ  qI'  ^fspb. 
was  well  brought,  yet  the  plaintiff  would  be  without  remedy,  2Siderf.  94.* 
because  there  wants  a  disturber :  and  of  the  other  part  the  Goldsb.  46. 
other  mischief  is,  that  if  the  writ  should  not  abate,  but  the 
plaintiff  proceed  to  judgment  and  execution,  the  very  patron 
would  be  out  of  possession.     And  forasmuch  as  in  the  one 
case,  if  the  rightful  patron  should  be  out  of  possession  he  hath 
remedy  by  a  writ  of  right  to  recpntinue  the  advowson ;  and  in 
the  other  case,  if  the  writ  should  abate,  the  plaintiff  would  be 
without  remedy,  which  would  be  the  greater  mischief,  and  for 
this  cause  the  writ  shall  stand,  and  shall  not  abate ;    and 
therewith  agrep  7  H,  4.  26  b,  13  H.  8.  13.  9  H.  6.  67.    And  a. 
Quare  imp.  well  brought  by  divers,  as  coparceners,  or  joint- 
tenants,  &c.  shall  not  abate   by  the  (6)  death  (a)  of  one  of  ^l^^j^^^'^^' 
them  ;  nor  a  Quare  impedil  brought  by  the  husband  and  wife  279.  plJs^DaL 
shall  not  abate  by  the  death  of  the  wife,  because  otherwise  the  7.F.  N.  B. 
plaintiff(if  the  six  months  be  past)  would  be  without  remedy,  e^^'ior^*'' 
as  the  books  are  in  P.  N.  B.  35  b.  38  E.  3."  43,  37.  9  H.  6.  11.  134'b  i^r  9. 
7  H.  4. 19.  14  H.  4.  12.  9  H.  6. 30,  67.  1  H.  5.  13.  17  E.  3.  II.  Cr.  Ei.  324. 
17  E.  3.  304.    But  if  the  King  presents,  and  his  clerk  is  ad-  Co.  Lit  198  •. 
mitted  and  instituted,  &c.  there  the    Quare  imped,  may  be 
brought  for  necessity  against  the  Bishop  or  incumbent,  for  it 
cloth  not  lie  against  the  King.    60  of  tfa^  Pope,  if  he  had 
usurped,  12  H.  8. 12.  4  H.  7.  15,  &c.   Vide  47  E.  3.  (c)  1 1  a.  b.  W  ^av.  109. 
The  King  brought  a  Qmre  impedit  against  W.  Dawtree  of  the  lb.  ru?  fii. 

imped.  141.  Br.  Qu.  imp.  40.  Br.  Mortmain  6. 


(a)  By  Stat  8  and  9  W.  3.  c.  \\.  s.  7.  if    cause  of  action  survive,  the  suit  shall  not 
ut^  be  two  or  more  plaintiffs  or  defend-    abate. 
^ts,  and  one  or  more  of  them  die,  if  the 
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church  of  Rdtfield,  and  nade  his  title^  forasniucb  as  Hamond 
Bishop  of  Rochester  had  presented  to  the  said  church  by  usurps 
ation  being  void  (the  advowson  of  which  of  right  did  apper- 
tain to  three  daught^s  and  heirs),  hisclerk,  who  was  admitted, 
iDstitnted,  and  inducted,  and  afterwards  the  incumbent  resigned, 
and  the  successor  presented  another,  who  was  admitted,  msti-^ 
tuted  and  inducted,  and  hedied,  by  which  it  belonged  to  the  King 
to  present,  forasmuch  as  the  Bishop  had  gained  that  advowson  to 
him  and  his  successors  without  licence,  by  which  the  adTowson 
was  become  in  mortmain.  The  defendant  pleaded,  that  he  is 
Parson  of  the  presentment  of  W,  Wyclesey,  predecessor  of 
the  Bishop  that  now  is,  Thomas  by  name,  so  dhat  the  patronage 
is  in  Tbonia»>  who  we  conceive  ought  to  be  named  in  the  writ, 
by  which  we  conceive  that  our  lord  the  Kiag  to  this  writ  in 
which  the  patron  is  not  named,  ought  not  to  be  answered,  for 

[  *  2?  a,  ]  *  we  conceive  that  a  Quare  impedit  doth  not  lie  against  the 
incumbent  alone,  without  naming  the  patron,  where  it  is  ex- 
pressly shewed  that  there  is  a  patron,  who  may  plead  in  baf  of 
the  plaintiff  or  other  thing  to  oust  the  King  of  the  actioD, 
which  lieth  not  in  the  knowledge  of  the  incumbent  to  plead. 
And  it  was  adjudged,  that  the  King^s  writ  was  good  against 

^Ed.3.  ch.r.  ^^  incumbent  alone,  because  he  might  give  by  the  statute 

what  answer  he  would  alone  in  maintenance  of  his  possession 
of  his  church;  and  the  now  Bishop  who  is  successor,  is  no 
disturber ;  ibr  the  defendant  came  in  by  the  predecessor,  and 
therefore  shall  not  be  charged  with  damages  or  costs.  And  af- 
terwards the  plaintiff  John  Hall  perceiving,  in  the  principal 
case,  the  resolution  of  the  Court,  discontinued  his  suit,  and 
lost  his  presentation,  ilia  vice* 
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SIR  HUGH  PORTMAN'S  CASE. 


Pasch.  40  Eliz. 


Sir  Hugh       la  Quare  impedU  nonsuit  after  appearance  is  peremptory,  and  a  bar,  al- 
though* another  quare  impedU  be'  brought  within  six  months. 
So  if  the  pikintiff    in  Quare  impedit   discontinue    his  suit. 
Otherwise  if  within  the  six  months^th^writ  abate  for  false  Latin. 
Or  if  the  writ  abate  for  misnomer  of  the  plaintiflf  or  defendant,  if  the 
plaintiff  confesses  it« 

But  if  the  plaintiff*  be  made  a  knight,  the  writ'  shall  abate,  and  it  is 
peremptory.  ?rd.  the  entry,  Co.  £nt.  4Sl.  pi.  4. 


PORTMAN 
tr. 

•ARrtfStraop 
of 
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In  a  (a)  Quare  impedit  by  Sir  Hugh  Portman  against  the  (a)Acc.2Saik. 
Archbishop  of  Canterbury,  and  Mountgomery  clerk,  ad  eccle^  y^^^^'^^' 
siatn  de  Chedsey,  in  the  county  of  Somerset,  and  made  his         ^r  •  •    • 
title  by  reason  of  a  grant  of  the  next  avoidance   unica  vice^ 
divers  points  were  resolved :    1.  If  the  plaintiff  in  a  Quare 
impedit  be  nonsuit  (b)  after  appearance,  it  is  peremptory  and  (&)  Br.  Quare 
a  good  bar  in  another  Quare  impedit^  althougn  it  be  brought  fm^  136.  Br. 
within  the  six  months:  and  the  reason  thereof  is,  because  Br^BrL^irk- 
the  defendant  upon  title  made  (by  which  he  is  become  actor)  vaque  21.  Br. 
shall  have  a  writ  to  the  bishop  to  admit,  &c«  his  clerk  into  NodsuU  62. 
the  same  church,  &c.,  wkkii  it  a  good  W  in  another  Quare  h^^^iss^'co 
impedii;  and  therewith  agree  19  E.  4.  9  a.  22  H.  6.  44  b.  45  Lit.  139  a. 
a.    33  H.  6. 1. 55.    20  E,  4.  14.    21  E.  4. 2  b.,  &c.  F.  N.  B.  DaU.8i,S2. 
38  t    The  same  law  if  theplaintiff  in  the  Quare  imnedit  dig..  *  ^d.  3.35,36. 
continues  (c)  his  suit,  the  defendant  upon  title  made  shall  have  (5^  u^^^' 
a  writ  fo  the  bishop,  and  bv  consequence  it  is  peremptory,  Ev^fiS! 
and  therewith  aa;reeth  31  H.  6.   15  a.    But  if  the  writ  of 
tfuare  impedit  within  the  six  months  abates  for  false  {d)  Latin  {d)  2RoU.3S7, 
(a)  or  insufficiency  of  ibrm,  that  is  the  &ult  of  the  clerk,  and  ^^ 
shall  not  be  peremptory  to  the  plaintifi^  nor  shall  the  defend- 
ant thereupon  have  a  writ  to  the  bishop,  but  the  plaintiff  may 
have  a  new  writ  of  Quare  impedit;  and  therewitn  agree  3  H. 
6.3  a.    31   H.  6.  15  a.  F.  N.  B.  38  H.      Vide  34  Ass.  pi.  9. 
the  like.    So  if  the  writ  abate  for  misnomer  (e)  of  the  plaintiff  («)  f.  n.  B.3S 
or  defendant,  if  the  plaintiff  confesseth  it,  the  defendant  shall  m* 
not  have  a  writ  to  the  bishop,  for  it  may  be  the  fault  pf  the 
clerk  IB  the  writing  of  it.    And  therewith  agreeUi  F.  N«  B# 
38  M.    Vide  31  H.  6.  15  a.    But  if  the  Dkwtiff  be  made  a 
knigbt  (/)  hanging  the  writ,  the  writ  shall  libate^  and  the  de«  t^^  |  £.6.c. 
ieodant  shall  have  a  writ  to  the  bishop,  and  by  conse^uenee  7k  Stile  IsV.   ' 
that  is  jperemptory ;  for  (atfwesee  by  conmon  eJiperietice  in-  \:^^J^'Jt^^ 
these  times)  the  same  is  the  plaintiff's  act^  and  none  is  forced  5$  ^     ^' 
or  compelled  to  it. 


(OBy  Stat  4  Geo.  2.  c.  86.  all  writs  process,  &c.  and  all  pleadiogs,  &c.  shall  be  in 
iDc  English  langusgie. 


lOp  Part  VII.-28  a; 


rssao  BASKERVILE'S    CASE. 


Trin.  27  El.  Rot.  320. 


Baskervile    Title  io  present  by  lapse  devolved  on  the  Queen.  The  patron  presented  one 
and  Others  A.,  who  was  admitted,  instituted,  and  inducted,  and  died}  held  the 

.  ,  *'*     ^       #      Queen  has  lost  her  title  to  present  by  lapse. 
Hereford  'I'^e  stat.  Prarogativa  Regit  quod  nullum  tempus  occurril  Regi  is  to  be 

And  Others.  intended  when  the  King  hath  an  estate  or  interest  certain  and  perma- 

Ft.  VII.— 28  a.  nent,  and  not  when  his  interest  is  specially  limited  when  and  how  he 

shall  take  it.  Semble  S.  C.  but  not  S.  P.  [1  Leon.  ISO.  2 Leon.  50.]  Vid. 
the  entry  Co,  Ent.  489.  pi.  1. 


In  a  Quare  impedit  in  the  Connnon  Pleas,  the  case  was,  that 
'  1  Mar.  title  to  present  by  lapse  was  devolved  to  the  Queen  to 
,  the  church  of  Cusep  in  the  county  of  Hereford,    Sir  Nicholas 

Arnold  the  patron  presented  one  Evans,  who  was  thereto  ad- 
mitted, instituted,  and  inducted,  and  died ;  and  if  the  Queen 
{h)  Palm.  345,  jj^j  j^gt  h^j.  title  to  present  by  lapsie,  or  not,  was  the  question  ; 
^'  45j^  2  and  it  was  adjudged  that  the  Queen  had  (*)  lost  it.  For  the 
Roll.  Rep. 422.  Queeh  had  but  unam  el  unicorn  prcesentaiionem  hac  vice;  which 
2  Roll.  368.  cannot  be  extended  to  the  second  avoidance ;  for  negligence 
Wineh?96.  ^^  present  shall  lose  the  subject  one  presentment  only  by  lapse 
Hob.  152, 166.  and  not  divers ;  and  if  the  Queen  has  (c)  primam  etproximam 
C»«  ^^^^*  '  prcBsentaliohem  granted  to  her,  she  cannot  take  the  second. 
Jac'44  M,"*  -^"^  otherwise  great  inconvenience  would  ensue  to  th6  patron  ; 
216, 29l,Cro.  for  the  Queen  might  forbear  to  present,  and  suffer  divers  to 
Car.  356.  present  by  usurpation  one  after  the  other,  and  take  her  turn 

9oTGofd8b.  86,  when  she  would,  and  the  patron  might  be  in  a  manner  thereby 
78, 83.pl.  4  '  disinherited.  And  the  stat.  of  (it/)  Prccrogaliva  Regis ^  quod 
5J.*'-  ™'  ^?5  (e)  nullum  tempus  occurril  Regi^  is  to  be  intended  when  the 
sumf.  ftw.  l^'"g  ^^^^  ^"  estate  or  (/)  interest  certain  and  permanent, 
.33  a.  b.  Dr.  &  and  not  when  his  interest  is  specially  limited,  when  and  how 
Stud.  lib^.  c.  ijg  giiall  take  it,  and  not  otherwise  ;  for  there  time  is  the  sub- 
99  383.  Sec  stance  of  bis  title,  and  in  such  case  tempus  occurril  Regi.  And 
8Ut.7  Annas  80  was  it  at  another  time  adjudged,  Pasch.  S8  EL  RoL  412.  in 
TJ\\k  d  149    the  Common  Pleas,  between  Beverley  (gf)  plaintiff,  and  the 

Flowd.  243  a.  See  Stanf.  Prjerog.  32,  33.  (c)  6  Co.  49  b.  Hob.  347.  Lit.  Rep.  99,  340.  Co.  Lit. 
41b.  90  b.  118  a.  294  b.  Hard.  24,  25.  IJones  79.  2  Inst.  273,  360.  Godb.  297,305,312,  317. 
Flowd.  243  a.  221  a.  1  Roll.  Rep.  165.  2  Ro.  Rep.  422.  1  Anders.  149.  Pal.  354,  357.  Cr.  El. 
44.  (/)  Godb.  305.  {g)  Moor  224,  269,  270.  Cro.  El.  44.  Cro.  Jac.216.  Owen  2.  1  And.  148, 
149.  GoldBb.  44. 
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iLrchbishop  of  Canterbury  and  Gabriel  Cornwal,  defendants 
for  the  chucb  of  Somerby  in  the  county  of  Lincoln  (a). 


(a)  *'  But  the  rule  ofnuUum  tempus  occur-  "  bent,  the  King's  presentee  shall  not  be  re- 
**  ril  Regi  is  subject  to  various  exceptions  **  ceived  by  the  ordinary,  till  the  King  has 
**  both  at  common  law,  and  by  statute. — 1.  '*  recoTered  his  presentment  by  due  process 
^'  There  are  many  cases  in  which  the  sub-  **  of  law,  IS  R.  2.  stat.  I.  c.  1.  Staundf. 
**  ject  may  make  title  againit  the  King  by  **  Prerog.  39  b.  8  Inst  358.  Post.  344  b. 
**'  prescription,  as  to  treasure  trove,  waifs,  *'  See  also  Cro.  Jam.  385.  4  H.  4.  c.  22* 
*'  estrays,  and  such  other  things  as  may  be  '*  Gids.  Cod.  1st.  ed.  802.  4.  There  are  se- 
**  seised  without  matter  of  record.  Ante,fol.  ''  veral  statutes  which  wholly  extinguishes 
*'  114  a.  and  b. — 2.  In  some  cases  the  King's  **  the  King's  title,  if  not  exerted  within  a 
**'  right  necessarily  fails  for  want  of  exertion  *'  limited  number  of  years.  By  a  statute  of 
*^  in  due  time,  eiUier  because  the  subject  of  **  the  14th  of  Edward  the  Tliird,  the  Kliiig 
*'  his  right  determines  before  he  claims  it,  '*  lost  his  presentment,  where  he  was  enti- 
**  or  because  it  is  specially  limited  in  point  **  tied  by  having  in  his  hands  the  temporal- 
*'  of  time  by  its  creation.  An  instance  of  *'  ties  oi  a  bishopric,  or  the  lands  of  a  per- 
**  this  is,  where  the  land  of  tenant  for  life  is  *'•  son  within  age,  unless  he  presented  within 
**  found  to  be  forfeited,  and  he  dies  before  **  three  years  after  the  voidance.  ButthU 
**  seizure  by  the  King ;  for  it  is  then  too  '*  statute  was  soon  repealed.  See  14  E.  3.  st. 
'*  late  to  seize  for  the  King:  who  as  Staund-  *'  S.  c.  2.  25  E.  3.  st.  3.  c.  2.  2  Gids.  Cod. 
*' ford  expresses  it,  hath  surceased  his  *Msted.  800.  The  chief  statutes  for  limit- 
**  time,  the  estate  forfeited  bein^  determin-  **  ing  the  King's  title  to  a  certain  time  now 
*'  ed,  and  the  right  of  entry  bemg  in  him  **  in  force  are  the  21st  Jam.  1.  c.  2.  and  the 
**  in  reversion.  Staundf.  Prffrog  32  b.  The  ««  9  Geo.  3.c.  16.  By  the  former  the  King 
**^  law  is  the  same  where  the  King  is  entitled  **  is  disabled  from  claiming  any  manors, 
**tothe  next  presentation ;  in  wnich  case  if  **  Iand<,  or  hereditaments,  except  liberties 
**  another  presents,  and  the  incumbent  dies,  **  and  franchises  under  a  title  accrued  60 
*'  the  King  cannot  have  the  second  or  any  **  years  before  the  beginning  of  the  then 
«'  subsequent  presentation.  This  wastheopi-  **  session  of  Parliament,  unless  within  that 
**  nion  of  Brown,  Justice  against  Weston  in  ^*  time  there  has  been  a  possesion  under 
**  fFiUUm  and  Berkely^  Plowd.  243,  249.  '«  such  title.  But  the  efflux  of  time  ren- 
**  and  was  so  adjudged  in  fia»fr^rm//e'«castf,  '*  dering  this  provision  continually  more 
^  7  Co.  96  a.  Lord  Chancellor  Egerton  finds  **  ineffectual,  the  latter  statute  introduces 
**  faolt  with  the  doctrine  of  this  last  case ;  **  one  of  a  permanent  kind  by  limiting  the 
"  bat  his  objections  do  not  appear  in  the  <*  King  to  sixty  years  before  the  commence- 
least  satisfactory.  See  his  Observations,  <*  ment  of  thesuit,  or  proceedings  for  reco- 
on  Lord  Coke*s  Reports,  8.  3.  Sometimes  **  very  of  the  estate  claimed.  See  further  a 
"  lapse  of  time  drives  the  King  to  a  suit,  *'  Commentary  on  the  21st  Jam.  in  3  Inst. 
Tnosby  the  statute  of  the  1 3th  of  Richard  ''188.  See  also  something  relative  to  the 
the  Second,  and  according  to  Lord  Coke  '*  rule  of  nullum  Umpus  occurrit  Regi  in 
by  the  common  law,  if  the  King  presents  '*  Hob.  152,  154,  347.**  Mr,  Hargrave*s 
to  a  benefice  already  full  with  an  incum-  note  (1).    Co.  Lit  1 19  a. 
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[28  b.]  MAUND'SCASE. 

Hil.  43Eliz.  Rot.  1108. 

In  the  Common  Pleas. 

* 

^A^"*^        Resolved  1*  Arent-charge  granted  to  one  and  hU  assigns,  prQ  coumUIo  impen^ 

Gregory.  dend9  maj  be  assigned  over.  S«  And  the  assignee  need  not  demand  the 

Ft  VII.— 28  b.  rent  at  tbeday  to  enable  him  to  distrain.  S.  A  man  who  has  a  rent-seek 

payable  yearly  at  the  feast  of  Easter,  and  has  once  seisin  of  the  rent, 
and  the  feast  passes,  and  no  tender  or  demand  made  of  the  rent,  may 
after  the  day  come  to  the  land  and  demand  it ;  and  although  the  te- 
nant be  not  there,  if  none  be  reiidy  to  pay  the  rent,  he  shall  have  an  as- 
sise. Otherwise  if  the  tenant  were  on  the  land  at  the  last  instant  of  the 
feast  ready  to  pay  the  rent ;  for  in  such  case  he  ought  to  demand  the 
rent  of  the  person  of  the  tenant  on  the  land;  and  if  he  cannot  be  found, 
then  he  should  make  the  demand  on  the  land  at  the  next  feaat  of 
Easter. 


In  a  replevin  between  Maand  and  Gregory,  tbe  defendant 
skewed,  that  a  rent-charge  out  of  a  house  and  certain  lands 
was  granted  by  deed  tooneand  his  assigns,  for  his  life,  pro  con* 
dUo  impendendo^  payable  yearly  at  four  feasts ;  and  for  default 
of  payment,  if  it  be  demanded,  that  it  should  be  lawful  for  th^ 
grantee  and  his  assigns  to  distrain,  the  jgrantee  assigned  the 
rent  to  tbe  avowant,  the  tenant  attornec^  the  assignee  on  the 
land  demanded  the  rent  after  the  day,  and  for  default  of  pay- 
ment did  distrain  and  avow,  on  which  the  plaintiff  did  demur 
'in  law.  In  this  case  it  was  resolved,  1.  That  a  rent  granted 
144  ^*l>v*^65  ^^  ^°®  ^  ^'^  assigns,  pro  consilio  impendeado,  may  (a)  be  a»- 
pi.  h  signed  over  by  the  express  words  of  the  grantor,  who  granted 

(b)  12  Co.  71.    it  to  him  and  his  assigns ;  for  modtis  (b)  et  conventio  vincunt 
ifif^^^soa!     l^c^M  2.  That  in  this  case  the  assignee  need  not  demand 

Godb.254.    1  RoU.  Rep.  262.    2  Roll.  Rep.  332.    2  Sand.  167.  Winch.  48, 96.  Hob.  40.     Lit.  Rep. 
208.    Crodb.  254. 


(▲)  "  Formerly  it  was  doubted  whether  an  **  pie  of  the  objection  to  its  being  so  being 

*'  annuity  was  assignable,  though  assigns  **  the  same  whether  assigns  are  mentioned 

'*^ere  mentioned  m  the  grant ;  tbe  argu-  '*  or  omitted.      However  Perkins  in    the 

*'  ment  being  that  it  was  a  mere  personal  '*  special  case  of  an  annuity  pro  conHUo 

*'  contract,  and  therefore  a  chose  in  action.  **  impendendo  requires  naming  of  assigns, 

**  See  the  cases  in  2  Vtn.  Abr.  51 5.  and  3  Yin.  **  Perk.  s.  101.    Eren  too  he  questions  the 

**  Abr.  151.  But  in  a  case  in  C.  B.  3  Cha.  I.  "  annuity  being  assignable.    But  this  was 

'*  this  objection  which  in  strictness  of  law  '*  settled  in  MaumTi  case.*^  Mr.  Hargraye's 

'*  carried  force  with  it  was  overruled,  Ger-  note  (1).  Co.  Lit  144  b.  \id.  AiMn  v.  Dmfy^ 

<•  rard  v.  Bowden,  Hell.  80.    It  seems  too  4  Barn.  &  Aid.  59.  note  (a).    Jfevit9  cajr, 

'*  that  naming  assigns  Is  not  essential  to  tbe  postp.  ]?4. 
'^  making  an  annuity  assignable,  the  princi- 


S8b.— iOa.  Maund'sCasb.  Ill 

the  rent  at  the(c)  day,  as  he  oughtin  case  of  (d)  re-entry,  (for  i^  l  Roll.  Rep. 
there  the  whole  interest  or  estate  shall  be  defeated)  or  when  ^'^S!*"^. 
any  sum  (e)  nomine  pcenos  shall  be  forfeited,  in  both  these  cases  202  a.  Noy  22, 
the  demand  ought  to  be  made  precisely  at  the  day  a  convenient  ^*  Hob.  207. 
time  before  sun-set,  in  the  one  case  in  respect  of  the  condition,  144^*^2^* 
and  in  the  other  in  respect  of  the  penalty.    But  in  the  case  of  U)  Mo.  357,' 
distre^p,  he  who  hath  (he  rent  may  demand  it  at  what  time  be  ^^'  Hoi^  S2, 
will,  for  no   loss  or  penalty  wjU  thereon  ensue,  but  only  a  1^^011^459 
remedy  to  come  at  his  rent,  which  is  arrear,  and  which  is  due  Cro.  £1.383. 
to  him ;  (b)  and  so  was  it  adjudged  in  the  Common  Pleas,  t^idsb.  129, 
Mich.  40&41Eliz.  between 'Stanley  and  Read,  where  the  Hutt42iii4. 
case  was,  that  a  rent-charge  was  granted,  payable  at  a  certain  1  Browni.  179. 
day,  and  if  it  be  behind  and  (f)  demanded,  that  it  should  be  Palm.  206,490. 
Jawftil  for  the  grantee  to  distrain.    The  avowant  shewed,  \f)ti^iill' 
how  that  he  made  a  demand  at  the  day  ;  the  plaintiff  traversed  &c.Cr.Ei^48^ 
that  he  did  not  make  a  demand  at  the  .same  day  (intending  to  ^^i-  ^  ^^i^- 
make  the  day  part  of  the  issue)  upon  which  the  defendant  d&-  ^^*  ^^^' 
murred  in  law,  and  it  was  adjudged  against  the  plaintiff ;  for 
if  the  demand  were  at  any  time  after  the  day,  and  before 
ike  distress,  it  is  sufficient.    3.  It  was  resolved,  that  if  a 
man  who  hath  a  {g)  rent-seek  (c)  payable   yearly  ^at  the  f  *  29  a.  1 
feaat  of  Easter,  and  hath  once  sefein  of  the  rent,  and  the  \g)  Heti.  16. 
£sa8t  of  Easter  passes,  and  no  tender  or  demand  made  of  the  ^  b^;^' 
Knt.  he  may,  although  it  be  after  the  day  of  payment,  come  to  cu-.sos.' 
the  land^  and  there  demand  the  rent ;  and  although  the  tenant  2  Roll.  427. 
of  the  land  be  not  there,  yet  on  such  demand,  if  none  be  ready  ^-  ^^^^  ^^^^^ 
to  pay  the  rent,  it  is  a  denial  in  law,  upon  which  he  who  hatn  Cro.  Car.  508. 
the  rent  shall  have  an  assise,  for  as  much  as  no  penalty  will  iRoii.  Rep.eo. 
4Misue  thereon,  but  only  to  have  remedy  to  recover  bis  rent  and  Hob^2o/^' ' 
the  arrearages,  with  costs  and  damages;  and  therewith  agree 
lilt.  fo.  51.  and  the  Book  of  Entries,  fo.  79  b.  29  Ass.  p.  b9. 
But  in  the  same  case,  if  the  tenant  at  the  last  instant  of  the 
feant  of  Easter  be  ready  on  the  land  to  pay  the  rent,  and  be 
who  hath  the  rent,  nor  any  for  him  comes  to  demand  or  re- 
ceive it,  there  he  who  hath  the  rent  cannot  come  in  the  ab- 
wtmce  of  him  who  is  tenant  of  the  land,  and  demand  it,  and  so  co.  Lit.  sect. 
BMike  bin  a  disseisor,  and  render  damages  and  coats^  without  233.   2R0II. 
any  default  in  him.     Btit  in  such  case,  he  who  hath  the  rent,  2  R0IM27  4^' 
because  the  default  was  in  him,  ought  to  make  a  demand  of  it         -     >     * 
on  the  land  of  the  person  of  ti^  tenant;  and  if  he  cannot  find 
him  on  any  part  of  the  land  out  of  which  the  rent  is  issuing, 
then  in  such  case  he  ought  to  deraar  X  the  rent  at  the  next  feast 
of  Eaat^r,  with  all  the  arrearages;  and  although  it  be  in  the  ^ Roll. 428. 
abeBBoe  of  the  tenant,  yet  it  will  amount  to  a  denial  in  law, 
and  thereupon  he  who  hath  the  rent  shall  recover  all  the  ar« 
reamges,  damages,  and  costs. 


■^«^iW>WBV^«^^ 


(S)  By  4 Geo.  2.  c.  S9.  t.  2.  landlords  or  manded,  and  re-entry  made.    Vii.  Seijeaqt 

laaoff»%avki^  a  vi^  by  law  to  re-enter,  for  Williani*s  aote(16).  Duppa  ¥.  Mayo,  I  Saund. 

Me>(A|^mcBl  pf  rent,  may,  without  any  HSl* 

iorml  dfoiiuul  or  re-entry,  serve  a  declBr  (c)  By  stat  4  Geo.  8.  c;  88,  s.  5.  the  Iremedy 

ntioa  ia  ^ectoient  fer  the  recovery  of  the  by  distress  is  equally  applicable  to  every  ipe- 

4e«iised  premises;  and  shall  recover  judg-  cies  of  rent,  whether  rent-senrice,    reol- 

nient-and  ezeeutioa  in  the  same  manner  as  charge,  rent-seek,  or  elnef  rents, or  whether 

if  Ihe  rent  in  arrear  had  been  lawfully  de-  reserved  by  deed  or  parol. 


11*  [PartVlL— S9ly.— 308/ 


t  29  b.]    Discontinuance  of  l^rocess,  &c.  by  the  Death  of 

the  Queen. 

Trin.  1  JacobL 

fReported  The  resolution  of  the  Justices  after  the  death  of  Q.  Elizabeth, 
Cro^Jac^U.l  concerning  discontinuance  of  process,  &c.  There  are  two 
SeeFarring-  manners  of  re-8ummons  and  re-attach men ts,  the  one  general, 
ton's  case>Cro.  the  Other  special.  The  effect  of  the  general  is,  that  the  King 
^"'  ^'  doth  direct  a  writ  (exempli  gratid)  to  the  King^s  Bench  in  this 

form;  Mandamus  vobisj  quod  ad  sectam  nosiram  omniumque 
Ugeorum  populi  nostril  qui  prosequi  voluerint  extra  et  super 
omnia  sive  all  qua  recorda^  placita^  brexia,  prcecepiay  processus^ 
billas^  loquelasy  appclla^  fineSy  et  alia  memoranda  qftcecunque  in 
curia  nostrd  coram  nobis  existen\  vel  in  posterum  coram  nobis 
pracenlur*^  omnimoda  brevia^  resummonit\  reattachment^  et 
omnium  alior*  process'  pro  nobis  et  dictis  ligeis  populi  nostri  in 
hac  parte  habend^j  secund*  bonas  inlentiones  et  proposita  sub' 
script%  muiaV  mutandis  prout  casus  requirity  secund*  discre^ 
Hones  vestras  adjudicetis.  Special  resummons  is  in  such  form  ; 
Rex  vie'  salut.  Resummoneas  per  bonos  summonitores  A.  B. 
quod  sit  coram  nobis  in  crastino^  S^c.  ubicunque-  tuncfuer*  in 
Ahglidy  audiC  record'  etjudic'  suum  de  loquela  quasfuit  in  cur* 
dom'  II.  nuper  Regis j  SfC.  ita  quod  loquela  ilia  tunc  sit  in  eodH 
statu  quofuit  in  pristind  curid  pried*  nuper  Regis  in  ociabis^S^, 
ultim'  prceterit\  de  quo  die  loquela  prasd'  adjomat' fuit  usque, 
SfC.  tunc  proxim'  sequent'j  ante  quern  diem  loquela  prasd"  r^" 
'mansit  sine  die,  eo  quod  prced*  nuper  Rex  diem  suum  clausii 
extremum.  And  note,  on  the- general  resummons  the  original 
and  the  issue  (if  any  be  joined)  is  revived,  for  it  is  a  full  re- 
cord, and  ought  to  be  entire  entered  :  but  the  process  before 
the  issue  joined,  nor  the  voucher,  nor  the  garnishment,  &o. 
shall  not  be  revived  without  a  special  writ  reciting  all  the 
special  proceeding,  5  H.  7. 40  a.  9  H.  6.  41  a.  13  E.  1.  1  a.  b. 
[  «  90  a.  ]  1  E.  5.  S  a.  «And  it  appears  by  the  Book  of  Entries,  tit.  Re- 
attachm.  499.  that  if  issue  be  joined,  and  the  jury  returned, 
and  day  given  for  trial,  before  which  day  the  King  dies,  yet  by 
special  resummons  all  shall  be  revived j  for  the  jury  was  re- 
turned of  record,  and  the  record  thereof  was  made  full  and 
(a)  Dyer  lis.  perfect;  and  therewith  agrees  1  Ma.  (6t)  118.  Dyer.  Vide 
F«  78.  81 E.  3. 44.  contrary  in  the  case  of  a,id  prayer,  for  there  the  jury 

is  not  revived  as  it  is  there  held :  but  a  Venire  facias  de,  novo 
{h)  Co.  Ut.  shall  be  awarded.  And  it  id  to  be  known,  that  tbe<i)  defend- 
2e!  4  9  10  ^°^  ^^^^^  never  have  a  resummons  or  reattachment,  because  be 
See  L.  5*.  1^4.  had  not  nor  can  have  summons  or  attachment ;  and  therefore 

68,«».    Sec  L:  5.  E,  4.16  a.    77  4,  17  E.  3.  59  b.  pi.  57. 


so  a.         Discontinuance  or  Procb88,&c.  113 

at  the  common  law,  if  a  verdict  had  passed  for  the  defendant 

and  before  the  day  in  bank  the  King  died,  in  that  case  the  plea 

is  discontinued,  and  the  defendant  might  by  Certiorari  remove 

the  record,  and  although  the  parties  shall  never  plead  any 

plea,  yet  the  defendant  ought  to  sue  forth  a  Scire  fac\  and 

thereupon  have  judgment :  but  without  a  Scire  fac'  he  shall 

not  have  judgment  because  the  parties  have  no  day  in  Court, 

and  the  Scire  fac^  shall  revive  the  record,  and  give  day  to  the 

parties,  against  the  opinion  of  Litt.  10  E.  4.  13  b.  although 

he  saith  that  it  was  so  adjudged,  that  the  defendant  in  such 

case  should  presently  have  judgment.    But  at  the  common  law 

by  the  demise  of  the  King  the  plea  was  di^^continued,  and  the 

process  which  .was  awarded  and  not  returned  before  the  King^s  g^'S*  stAt.7, 

death,  was  lost:  for  by  the  writ  of  the  predecessor  nothing  iscontUmed. 

can  be  executed  in  the  time  of  the  new  King,  unless  it  be  in 

special  cases ;  for  by  the  demise  of  the  King  not  only  the  (a)  (a)  Moor  176. 

Justices  of  the  one  Bench,  and  the  other,  and  ihe  Barons  of  V^^'n^h't 

the  Exchequer,  but  the  Sheriffs  also,  and  escheators,  and  all  i  Xod.  44, 45. 

commissions  off  Oyer  and  Terminer,  gaol  delivery,  and  Justices  Dyer  165. pi.  2. 

of  Peace  are  determined  by  the  death  of  the  predecessor  who  }F*P|®'^|^e' 

made  them  (a).    And  for  the  remedy  thereof  was  the  statute  of  5.  j.   4  Ed.  4." 

1  Ed.  6.  (b)  c.  7.  made,  which  provides,  that  by  the  demise  of  44.    1 H.  7.2. 

the  King  any  action,  suit,  bill,  or  plaint,  "that  shall  depend  it^c^^j'^ti 

"  between  party  and  party,  in  any  of  the  King's  Courts,  and  cro.  Car.  10. 

^' other,  courts  of  record,  shall  not  anywise  be  discontinued,  l  Roll.Rep  165. 

"  or  put  without  day,  but  that  the  process,  pleas,  demurrers,  S^jJ^gg  ^"^  *' 

^Una  continuances  shall  stand  good  and  effectual,  and  be  pro-  huu.  si. 

'^secoted  and  sued  forth  in  such  manner  and, form,  and  in  the 

'^  same  estate,  condition,  and  order,  as  if  the  same  King  had 

'Mived.'*     So  that  now,  if  any  judicial  writ  or  process  in  any 

court  of  record  were  awarded  in  the  time  of  the  predecessor,  it 

may  now  be  executed  in  the  time  of  the  successor.  lEl.  Dy. 

165.  Accord.     But  yet  that  act  hath  not  provided  remedy  for 

all  the  mischiefs.     For,  1.  If  the  original  be  not  (c)  returned  iAnd'^44^45'' 

Latch.  110.    5  Co.  47  b.    2  Sid.  94.    Cr.  El.  677.    Cro.  Jac.  11. 


(a)  By  Stat  IS  W.S.c.  2,  it  is  enacted  that        By  s.  5.  coninii«sions  of  assize,  oyer  and 

tlM  commismons  of  the  Judges  of  the  su-  terminer,  general  piol  deliTcry,  &c.  shall 

i^rior  courts  are  to  be  made  quamdiu  se  not  be  determined  by  the  death  of  theKing, 

^fufgenerint:  but  that  it  may  be  lawful  to  but  shall  continue  in  force  for  six  months 

ranove  them  on  the  address  of  both  houses  after  such  death,  unless  superseded, 
of  parliament.  By   lAnn.  st.  1.  c.  8.  the         By  stat.  1  Ann.  st  I.e.  8.  s.  4.  no  writ^ 

commissioDS  of  the  Judges  were  continued  plea,  or  process,  or  any  other  proceeding 

for  Hx  months   after  the  demise  of  the  upon  any  indictment  or  information  for 

Crown.'   And  now  by  1  Geo.  3.  c.  23.  the  any  offence  or  misdemeanour,  or  any  writ» 

Joijiies  are  continued  in  their  offices  during  process,  or  proceeding  for  any  debt  orac- 

tlteir  good  behaviour,  notwithstanding  any  count  that  shall  be  due,  or  to  be  made,  to 

liemise  of  the  Crown.  her  majesty,  her  heirs  or  successors,  for  or 

By  flat.  lAnn.  st..l.c.  8.  no  patent  or  concerning  any  lands,  tenements,  or  other 

|;riiil  of  any  office  or  employment,  either  revenues  that  shall  belong  to  her  or  them, 

civil  or  military,  shall  cease,  determine,  or  that  shall  be  depending,  &c.  shall  be  dis- 

lie  void,  by  the  Kine^s  demise,  but  every  continued,  or  put  withont  day,  by  reason  of 

such  patent  or  grant  shall  continue  in  force  her,  or  of  any  of  their  deaths,  but  shall  coa- 

/or  jMX  months  after- such  demise,   unless  tinue  apd  remain  in  full  force, 
flipeneded  by  the  next  immediate  succestior,  ;         . 

VOL.  IT.  I 
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before  the  King's  death,  it  i»  lost ;  for  the  words  are  depend- 
ing ill  anj  Court :  but  in  an  appeal  of  death,  if  the  writ  be  de- 
livered to  the  Sheriff  within  the  year,  and  before  the  return 
thc«*eof;  or  that  the  Sheriff  h^h  done  any  thing,  the  King  dies, 
and  the  year  expires  before  tne  day  of  the  return,  in  that  case 
the  common  law  gives  remedy  to  the  plaintiff,  sciL  a  Certiorari 
to  the  Sheriff,  returnable  in  the  King's  Bench;  and  thereupon 
[*  SO  b.]     *the  plaintiff  shall  have  a  re-attachment,  although  it  comes  not 
10  E.  4. 314.      in  by  the  return  of  the  Sheriff,  but  by  Certiorari;  and  the  rea- 
son is,  for  the  necessity  of  the  matter,  for  otherwise  the  plaintiff 
who  lawfully  brought  this  writ  within  the  year,  without  any 
fault  in  him,  would  lose  his  appeal,  the  year  being  now  past. 
>And  therefore  forasmuch  as  by  the  act  of  law  the  writ  is  dis- 
continued, the  law  will  give  a  means  to  revive  it,  to  the  end 
the  party  shall  not  be  without  remedy.     So  if  a  man  brings  & 
Fomiedon  against  a  pernor  of  the  profits  within  the  year  after 
the  title  accrued,  if  before  the  return  of  the  writ,  &c.  the  King 
dies,  the  writ  shall  be  removed  into  the  Common  Pleas  by 
Certior*^  and  thereupon  he  shall  have  resummons  for  the  mis- 
ehiefi  as  it  is  held  in  10  E.  4.  13  b.  and  14  a.  9.  By  the  demise 
(4)07. 165. pL  of  the   King  all  offices  of  (a)  Sheriffs  are  determined;  and 
^'  1  And.  44.     therefore  till  new  patents  of  their  oflSces  nothing  can  be  done. 
{b)  (:o.  72  b.      But  in  (6)  London  and  other  places,  where  there  are  Sheriffs 

of  inheritance  by  charter,  there  they  may  execute  any  process, 

or  judicial  writ  awarded  in  the  time  of  the  predecessor.     3.  In 

the  county  court,  and  the  like  courts  which  are  not  courts 

(r)  6 Co. lib.    of(c)  record,  it  remains  as  it  was  at  the  common  law:  for  the 

Co.  Lit.  260.      words  of  the  act  are,  "  in  any  of  the  King's  courts,  or  other 

^^  courts  of  record."    Also  the  statute  extends  only  to  actions, 

suits,  &c.  between  party  and  party  ;  and  therefore  it  shall  not 

(1/) Cro.Car.io.  extend  to  cases  where  the(<f)  King  is  party;  and  therewith 

agrees  Stamf.  98  b.    And  therefore  it  is  necessary  to  know 
(0  N!oor748.    what  the  common  law  is  in  such  cases.     If(e)  an  infqrmation 
ere.  Jac.  14.      of  intrusion,  or  other  information  be  preferred,  either  merely 
Soct^pl  8^'*^    for  the  Kina;  ot  tarn  pro  donC  Rege  quam  pro  seipso^  and  the 
Hutt.82l  '       defendant  pleads  to  issue,  or  a  demurrer  be  joined,  and  after- 
CawlySO.         wards  the  King  dies,  all  is  abated  and  lost,  but  only  the  in- 
formation, and  that  shall  stand :  for  the  entry  in  the  Exchequer 
18  (shewing  the  continuance  and  death  of  the  King  H.  8.)  per 
quodloquela  remansit  sine  die^  et  dorrC  Edw.  ipsumnuper  Regent 
tn  regimine  hvjus  regni  successit^  ac  regimen  ejusdem  regni  super 
se  assumpsit  J  super  quo  concordat*  quod  prced^  defend^  attachietur 
de  novo  ad  respond^  dicto  dom^  Regi  nunc^  and  thereupon  an 
attachment  is  awarded,  on  the  return  of  which  the  defendant 
shall  appear  and  plead  de  novo ;  for  although  it  is  true,  that 
tTCo.  ^2a.       the  King  in  genere  doth  not  die  (for  there  is  no  t  interregnum) 
S^te^th^"*     yet  in  hoc  indUviduo^  Henry  the  King,  and  Edward  the  Kinp^ 
oftfae abdio^    &^'  ^^^^*    ^^^  ^^^^  appears  by  record,  Hil.  anno  6 Ed. 6.  Rot. 
ikmisanez-      50.  an  information  of  intrusion  was   preferred    against  «r. 
option  to  tWs  Schrymsal,  Esq.  for  intruding  into  the  manor  of  Offeley^,  ia 

the  county  of  Stafford.     The  like  record  Mich,  anno  6  Ed.  6. 

.  Rot.  15.  an  information  preferred  by  the  King's  Attorney, 

for  the  King  only,  against  Michael  Harecourt  on  the  statute 
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of  Maintenance^  Hil.  5  Ed.  6.  Rot.  93.  In  the  Exchequer 
in  an  inrormation  on  the  statute  S!S  H.  8.  for  buyini^  of 
titles,  tarn  pro  domino  Rege  quam  pro  seipsoy  and  after  issue 
joined  tlie  King  died,  the  defendant  appeared  on  *the  at-  [^Sla.l 
tachment,  and  pleaded  de  novo.  Simile  per  idem  record^  RoL 
24.  Simile  per  idem  record*  RoL  54.  Simile  Mic.  I  ei  2 
Ph.  ei  Mar.  in  the  Excheq.  Rot.  131.  in  an  information  of 
intrusion  against  Rich.  Alford,  who  appeared  and  pleaded  a 
special  plea  ;  on  which  there  was  a  demurrer  in  law,  and  the 
demurrer  entered:  and  afterwards  Queen  Mary  died,  and 
upon  that  a  subpcena  issued  to  appear  de  novo,  returnable  Hil. 
1  El.  which  is  in  ligula  brevium  ibidem;  and  thereupon  the 
defendant  pleaded  another  special  plea,  on  which  i^sue  was 
taken.  And  note,  to  such  effect  as  the  precedents  are  in  the 
Exchequer,  so  they  are  also  in  the  King^s  Bench  as  to  all 
manner  of  informations.  The  like  PascA.  5  Ed.  6.  Rol.38. 
where  in  a  popular  action  the  King  died  after  demurrer  on  the 
evidence,  and  before  judgment,  and  the  defendant  pleaded  de 
fwvo.  Upon  which  records  the  law  appears  to  be,  that  in  all 
the  said  cases  the  King  being  merely  party,  or  when  the  in- 
formation is  (am  pro  dom*  Rege  quam  pro  seipso,  /when  the 
King  dies  before  judgment  all  the  proceeding  on  the  informa- 
tion is  utterly  abated  and  lost,  quia  Rex  Henric^y  SfC.fuit  pars 
qui  moriuus  est.  But  the  information  or  indictment  which  is 
recorded  for  the  King  shall  stand,  and  the  said  defendant  shall  ^'Z ^1^11 
be  driven  to  answer  it  de  novoy  and  nothing  shall  stand  but  the  •  u*.  ,  . 
information;  for  that  is  a  record,  and  cannot  abate.  And 
the  law  hath  great  reason  in  it ;  for  on  many  penal  statutes 
the  suit  is  to  be  commenced  within  a  certain  time ;  and,  there- 
fore, if  the  information  or  indictment  should  not  continue  in 
force  after  the  King's  death,  by  the  King's  death,  which  is  the  Cro.  Jac.  u. 
aet  of  God,  the  offence  would  be  unpunished.  But  if  the  Doct.pi.3. 
King  brings  an  original  writ,  as  Quare  impediiy  Sec.  there  by  the 
King's  death  the  writ  shall  abate,  because  the  King,  for  whom 
judgment  should  be  given,  is  dead ;  and  after  the  death  of  the 
flLing,  who  is  party,  no  process  can  be  awarded  oA  the  original, 
aa  it  naj  be  ofi  an  information  or  indictment.  Vide  Mic.  3  & 
4  El.  806.  vide  4  Ed.  4. 43.  and  44  Br.  Offices  S5.  If  one  be  Dy.206.pl.  8. 
indicted  in  the  time  of  one  King,  and  pleads  to  issue,  and  af- 
terwards the  King  dies,  he  shall  plead  de  novOy  as  you  may  see 
in  the  case  of  Edward  Smith,  who  pleaded  to  issue  on  an  ki- 
dictment  of  felony  in  Middlesex  in  3  &  4  Phil,  and  Mar.  in 
the  King's  Bench,  and  after  the  death  of  Queen  Mary  re- 

E leaded  in  3  &  4  El.  and  was  acquitted.  So  Clement  Palmer, 
eing  arraigned  in  the  King's  Bench  on  a  nonsuit  in  an  appeal,  Cro.  Jac.  14. 
at  the  suit  of  the  Queen,  Trin.  4  &  5  Phil,  and  Mary,  and 
pleaded  to  issue.  Queen  Mary  died,  and  Mich.  1  &  S.  Eliz.  he 
repleaded.  Fide  Pasch.  1  Ed.  5.  Traverse  of  an  office  in 
Chancery,  and  the  record  sent  into  the  King's  Bench,  and 
afterwards  the  Kin^  died.  And  by  the  said  stat.  of  1  Ed.  6.  it 
is  enacted,  *^  that  in  all  cases  where  any  person  or  persons 
^^  heretofore  have  been,  or  hereafter  shall  oe  found  guilty  of 
^'  any  manner  of  treason,  murder,  ^manslaughter,  rape,  or    [  *  31  b#  ] 
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^  other  felony  whatsoever,  for  the  which  judgment  of  deaA 
^*  shall  or  may  ensue,  and  shall  be  repried  to  prison  without 
^^  judgment,  &c.  that  the  Justices  of  gaol  delivery  shall  haVe 
^^  full  power  and  authority  to  give  judgment  of  death  against 
^*  such  person  so  found  guilty,  and  repried,  &c/'  Before  that 
act,  at  the  common  law,  if  a  man  had  been  indicted  and  con- 
victed by  verdict  or  confession  before  any  commissioners,  and 
before  judgment  the  King  died,  in  that  case  no  judgment  could 
have  been  given  ;  for  the  King,  for  whom  the  judgment  should 
be  given,  was  dead;  and  the  authority  of  the  Judges  who 
should  give  judgment  was  determined :  and  this  act  doth  re- 
medy those  special  cases.  But  all  the  King's  suits  by  original 
bill,  information,  or  indictment,  for  any  other  offence,  do  remain 
as  at  the  common  law. 


[S2a.]    The  Case  of  a  Fine  levied  by  the  King  Tenant 

in  Tail,  &c. 

Mich.  2  Jacobi. 

FartVII. — 32  a.  The  King  bting  ten]^lt  ia  tail  by  a  gift  made  to  some  of  his  ancestors  being 

subjects,  may  by  fine  levied  on  a  grant  and  render  bar  tbe  estate  tail : 
but  afler  tbe  render  made  it  seems  necessary  to  have  letters  patent  to 
grant  to  the  conusee  by  express  words,  that  he  may  enter  into  tbe 
land. 

Where  the  King  claims  in  respect  of  his  natural  capacity  as  heir  of  the 
body  of  a  subject  per  formam  dom\  he  shall  be  bound  by.aa  act  of 
parliament. 

But  where  he  claims  in  his  royal  and  politic  capacity,  a.  general  act 
shall. not  bind  him,  unless  he  be  expressly  named,  except  in  special 
cases. 


The  King  was  informed,  Mutt  durers  manors  and  lands  were 
eutailed  to  Gilbertde  Clare,  Earl  of  Gloucester,  and  the  Kin^ 
who  pow  is,  is  heir,  of  the  body  of  :the  said  Gilbert  inheritable 
t9  the  said.land;. some  of  .which  manors  tb«  King  ancl  olbera 
his  progenitors,  for  good  consideration,-  had  grantiAl  to  divers 
subjects;  all  which  grants  (as  was  pretended)  wereinfespttrt 
of  the.  j5aid  ancient  estate-tail  utterly  void.  The  King  that 
novF  \9^  of  graces  and' good  will  to  bis  subjects,  andfer  Ibeir 
quiet  and  repose,  required  Popham  Chief  Justify,  and^ColM' 
Attorney«Geperpl,  to  consider  ho\vh  by  4aw  Jbe  rroiglit^establish 
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the  estate  of  the  said. patentees^  and  others  clakning  under 
them,  against  the  said  estate-tail.   Whereupon  thej  severally, 
in  the  vacation  time,  did  consider  on  that  point ;  and  after- 
wards, on  conference  they  agreed  unanimously,  that  the  King 
being  tenant  in  tail,  by  a  gift  made  to  some  of  his  ancestors 
being  subjects  (as  the  question  is  moved)  might  by  fine  levied 
on  a  grant  and  render  bar  the  estate*tail,  and  that  for  divers 
reasons.     1.  Forasmuch  as  the  King  is  bound  (a)  by  the  stat.  i^l^^}^^' 
De  Donis  conditionalibus^  as  it  is  adjudged  in  JiOrd  Barkley's  481^*500. 14  b. 
case,  Plow.  Com.  S40.     By  which  act  the  King  is  restrained  11  Co.  72  a.   1 
from  alienation ;  for  it  is  enacted  by  the  said  act,  quod  finis  Sf^^'i^Si*-*?^' 
ipso  jure  sit  nullus ;  reason  requires  that  the  King  shall  take  344^  b.  ^8  b, 
benefit  of  the  acts  of  i  (b)  H.  7.  and  32  (c)  H.  8.  which  end-  251  b.  252  a. 
bles  tenant  in  tail  to  bar  his  issues  :  for  it  is  agreed  in  all  our  ^^^'^'  ^*P* 
books  that  the  King  shall  take  benefit  of  any  act,  although  he  f^\  32  H  8 
be  not  named,   12(d)  H.  7.  21  a.  35  (e)  H.  6.  60.  the  Lord  cap.  36.  * 
Barkley's  case.  Plow.  Com.  240.     And  it  would  be  hard  that  Ji^??:^^^- 
the  King,  being  issue  in  tail  of  a  gift  made  to  a  subject,  should  1^0  fS).*^^' 
be  in  worse  condition  than  if  he  had  not  been  King.    2.  There  (d)  ii  Co.68b. 
is  a  great  difference  when  the  King  claims  in  respect  of  his  fp^^Jji^',* 
natural  capacity,  as  heir  of  the  body,  perfi)rmam  doni^  as  heir  (e)iRoU^Rep! 
or  the  body  of  a  subject ;  for  there  he  shall  be  bound  by  an  157. 
act  of  parliament  (and  that  was  the  principal  reason  of  the 
judgment  in  the  Lord  Barkley*s  case,  where  the  gift  *was  to      (  *S2  b.  ] 
King  Henry  7.  and  to  the  heirs  of  his  body),  and  when  the 
King  claims  a  thing  in  respect  of  his  royal  and  politic  capacity, 
there  a  general  act  shall  not  bind  him,  unless  he  be  expressly 
named,  unless  it  be  in  special  cases  {f)    3.  In  the  case  at  bar,  {/)  1  Black, 
the  bar  which  the  statute  De  Donis  conditionalibus  doth  work,  ^™'?u*st-* 
18  against  the  issues  in  tail ;  for  the  tenant  in  tail  himself,  with-  ^^lo.  Bac.  Ab. 
out  any  help  of  the  act,  might  bar  himself  (and  so  might  the  Prer.  E.4. 
King  also  by  special  grant).     Then  the  issues  in  tail  at  the  3T.  R.522* 
time  of  the  fine  levied  by  the  King  are  but  subjects,  who  are 
hoQod  by  the  said  acts,  and  the  estate-tail  barred  by  the  fine 
find  proclamations.    And  note,  that  the  actof  S2H.  8.  doth 
f^ite  that  (for  avoiding  all  strifes  and  controversies)  which 
general  word  ^  aW  includes  also  the  case  of  the  King.     And  it 
wag  observed  that  the  statute  De  Donis^  S^c.  which  binds  the 
King,  saith,  quod  dominus  Rex  (g)  perpendens  quod  necessQ"  (^)Plow.248b. 
rium  est  in  casibus  prcediclis  poncre  remedium^  siatuffy  quod 
Juntas  donaloris^  SfC.     And  the  stat.  ofjj  4  H.  7.  which  gives  n  4  h.  7.  c.  24. 
power  to  dock  the  estate  tail,  saith,  ^^Toe  King  considereth 
'^  that  fines  ought  to  be  of  greatest  strength  to  avoid  strifes  and 
'^debates,  and  to  be  a  final  end  and  conclusion  :  it  is  enacted, 
^-tfaat  after  the  fine  engrossed  and  proclaimed,  &c.  the  same 
^'  fine,  &c*  shall  conclude  privies,  &c.'*     Within  which  words 
tlie  King'»  issues  are  included.    Also  the  stat.  of  32  {h)  H.  8.  W  ^oco.  50a. 
enacts,  "That  all  fines  levied  of  any  lands  entailed  to  the  ^2H.8.c.3i>. 
^^  person  so  levying  the  same  fine,  or  to  any  of  his  ancestors, 
'^  &c.'*    And  UilTOrt  de  Clare  was  in  propriety  of  speech  the 
Kiog's  ancestor,  and  so  within  the  express  letter  of  the  act. 
Bot  it  seemed  to  them,  that  after  the  render  made,  it  was  ne- 
cessary to  have  letters  patent  to  grant  to  the  con  usee  by  express 
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w^rds,  that  he  may  enter  into  the  land  ;  for  otherwise  the  fine 
being  executory  on  a  grant  and  render,  it  may  be  doubted  if 
the  conusee,  without  any  such  grant  can  enter  on  the  King. 
And  afterwards,  Mich,  5  Jacobin  after  the  death  of  Pophain, 
this  opinion^  on  consideration  and  conference  had  with  Fleming 
and  Coke,  Chief  Justices,  and  Tanfield,  Chief  Baron,  was 
affirmed  for  good  law  for  tne  reasons  and  causes  before  given. 
.  And  divers  fines  have  been  levied  by  the  King  accoroing  to 
that  resolution. 

Tid.  note  (R.  8.)  Alton  Woods,  YoL  I.  p- 101. 


[33  a.]  NEVIUS  CASE.* 


Mich.  2  Jacobi. 


Part VII.— 33  a.  Ralph  Nevil  was,  by  letters  patent  under  the  great  seal,  created  Earl  of 

Westmoreland,  to  him  arfd  the  heirs  male  of  his  body.  Held  by  all 
the  Judges  that  this  was  an  estate  tail  within  the  statute  De  DonU^  for 
it  concerns  land.  • 

After  the  death  of  the  said  Ralph,  Charles  Nevil  Earl  of  Westmore- 
land, lineal  heir  male  of  the  body  of  the  said  Ralph,  was  attainted  of 
high  treason  by  outlawry  and  by  act  of  parliament — held  that  the  dig- 
nity was  forfeited  by  force  of  a  condition  in  law  laciU  annexed  to  the 
estate  of  the  dignity.  Also  it  was  further  resolved,  that  if  it  had  not 
been  forfeited  by  the  common  law,  that  by  stat.  26  Hen.  8.  c.  13.  the 
$aid  Charles  had  forfeited  the  dignity. 


l!ir  this  term  this  case,  by  the  command  of  4he  King,  was  pro- 
pounded to  all  the  Judges.  Anno  SI  R.  9.  Ralph  Nevil,  Cord 
of  Raby,  was  by  letters  patent  under  the  great  seal  created 
Earl  of  Westmorland,  to  him,  and  the  heirs  males  of  his  body; 
which  Ralph,  by  Margaret  Stafford  his  first  wife,  had  issue 
Ralph  Earl  of  Westmorland,  to  whom  Charles  late  Earl  of 
Westmorland  was  lineal  heir  male  of  the  body  of  the 


(*)  [See   Show.   Cases   in    Parliament,  that  case  are  cited  aright,  &c.    Soe  also  I 

I.  That  a  dignity  is  not  subject  to  aeon-  Jon.  183,  207,  adidem^  and  4  Inst.  cap.  of 

dition  at  common  law,  nor  entailable  by  Ireland.    That   honours  cannot  Be  extin- 

the  slat  De  DonU^  nor  barrable  b^  the  stat.  guished  but  by  act  of  Parliament  Q.  Skior 

of  Fines,  ootwiflistanding  what  is  said  in  nti  b\%»'}^NQU  to  former  editUm. 
NeviPs  case,  at   a^mK.  S.  That  few  cases  in 
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Ralph  the  first  donee ;  and  the  said  Ralph  the  first  donee,  by 
Joan,  daughter  of  John  of  Gaunt,  Duke  of  Lancaster,  had 
issue  Greorge  Lord  Latimer  (for  all  his  elder  brothers  were 
dead  without  fssue  male),  from  whom  is  lineally  descended 
Edward  Nevil,  who  now  is  the  nearest  issue  male  to  the  said 
donee ;  and  afterwards  Charles  Earl  of  Westmorland  was  at- 
tainted by  outlawry  and  by  parliament  of  high  treason,  and 
died  without  issue  male;  and  now  the  said  Edward  Nevil 
claimed  to  be  Earl  of  Westmorland.  And  in  this  case  three  ^^^^ 
questions  were  moved  to  all  the  Judges  of  England.     1.  If  ^^' 

the  said  limitation  of  the  said  dignity  to  the  said  Kalph  and  the 
heirs  males  of  his  body  be  within  the  statute  De  Doms  conditio'' 
nalibusj  or  a  fee-simple  conditional  at  the  common  law.  2. 
Admitting  that  it  was  an  estate-tail  within  the  said  statute,  if 
by  the  attainder  of  treason  the  estate-tail  was  forfeited  by  a 
condition  in  law  iadU  annexed  to  the  state  of  the  dignity.  3.  If 
the  estate  of  the  dignity  was  forfeited  by  the  act  of  26  H.  8. 
cap.  13.  Or  that  the  said  Edward  Nevil  as  heir  male  of  the 
bodv  of  the  first  donee  ought  to  be  Earl  of  Westmorland. 
Ana  these  points  were  argued  and  debated  at  Serjeants*  Inn,  in 
Fleet-street,  by  the  King's  Attorney,  and  by  the  counsel  of 
the  said  Edward  Nevil.  And  as  to  the  first  it  was  objected, 
that  the  said  dignity  was  not  within  the  statute  De  Donisy  Src. 
for  divers  causes.  1.  Because  it  was  a  great  dignity  derived 
from  the  King,  as  the  fountain  of  all  *dignity,  and  therefore  it  [  *  33  b. } 
18  not  within  the  said  act,  which  speaks  only  de  tenement]  qum 
muUotiens  dantur  sub  conditioner  viz.  cum  aliquis  terr*  suain  dot 
alicui  viroy  8fC.  so  this  dignity  cannot  be  included  within  this  ^  ' 

word  tenements  or  land.    S.  The  statute  saith,  in  omnibus 
prcsdicV  casibus  post  prolem  suscitaV  hujusm^  fioffati  habuerunt 

totestai*  alienandij  Sfc.    But  this  dignity  was  adherent  to  the 
lood  of  the  donee,  and  could  not  b^  aliened  or  granted,  nei- 
ther after  or  before  issue :  and  therefore  such  cases  of  dignities  Caset  inPari.l. 
were  out  of  the  mischief,  the  words  and  intent  of  the  makers 
of  the  act  De  Donis^  Sfc.  And  the  opinion  in  ManxelFs  case  in 
Plow.  Com.  the  grant  of  a  thins  which  doth  not  concern  lands 
or  tenements,  nor  (a)  exerciseable  in  lands  and  tenements,  as  [j|sc^xlti9l' 
an  (ft)  annuity  which  is  personal,  is  not  Within  the  statute  De  20  a.  i  Roll. 
DoniSj  8^.    And  it  was  said  this  dignity  was  personal,  and  an-  837. 
nexed  to  the  blood  of  the  donee,  and  by  consequence  could  not 
be  entailed  within  the  said  act.    But  it  was  resolved  by  all  the  1.  A  name  of 
Jud^  of  England  that  a  name  of  dignity  might  be  entailed  (*a)  ^^[^"^^iijI^ 
witbiD  the  said  act :  for  in  the  case  at  bar  it  doth  concern  land,  1^  giauiie  De 
for  he  was  made  by  the  said  letters  patent  Earl  of  Westmor-  D<mi». 
4aad,  whe  by  the  common  law  is  a  great  conservator  of  the  W  *  ^^^* 
peace;  and  sheriffs  are  called  vicecom\  because  in  ancient  co.LU.ssiu 
tioMs  they  were  as  deputies  to  earls,  though  now  it  is  changed. 
And  therefore  such  office  of  dignity  of  any  place  doth  concern 
land;  and  ^therefore  may  be  entailed  within  the  said  statute,  as 


ii^MM^H^sAlkrfM^i^iaitfk 


I 

(A)Tid.  Moere  v.  Lord  R^tnouthy  7  Taunt  614.  S.  C.    1  B.  Moore,  346.   Aflhifted  tfa 
trror,  S  Baro.  et  Aid.  66. 
1 
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ZT%c^.Tr  '^  ^^  ^^'^  *"  *^^?^-  ^^™-  *".  Manxel's  case.  The  office  of 
manor  may  be  Steward,  (a)  receiver,  or  bailiiT  of  such  a  manor  may  be  enr 
entailed.  tailed  within  the  said  statute,  because  it  is  exerciseable  within 

(a)  1  Roll. 838.  lands,  5  E.  4.  The  office  of  (b)  marshal  of  England  was 
r6)Co.Lit.20a«  entailed,  ]  H.  7.  2S  b.  An  estate- tail  may  beof  aforestership, 
r>E.4.3a.        (^)  18  E.  3.  27.  (b)      The  office  of  serjeancy  or  custody  of 

(c)  Co.  Lit.       ^^^  ^^j  ^,^^^^1^  ^^  Nichol'  was  entailed,  32  H.  6.  28.     The 

(d)  Roll.  8.38.  earldom  of  Shrewsbury  was  entailed  to  J.  Talbot,  Knt.,  and 
Co.  Lit.  20  a.     ||]e  heirs  males  of  his  body.     And  I  have  seen  a  parliament 

writ  in  ann.  27  H.  6.  by  which  Bromstet  was  summoned   to 
(tf)  Co.Lit.20 a.  parliament  by  the  name  Liord  (e)  Vesey,  with  limitation  in  the 

writ  to  him  and  the  heirs  males  of  his  body.  And  it  is  to  be 
kno^n,  that  as.  in  ancient  time  the  senators  of  Rome  were 
elected  a  censu  of  their  revenues,  so  here  in  ancient  times  in 
conferring  of  nobility  respect  was  had  to  their  revenues,  by 
which  their  dignity  and  nobility  might  be  supported  and  main- 
ifoL^'e^t^'  ^*'"^^-  -^"^  therefore  a  knight  ought  to  have  (/)  20/.  land 
F. jN.B. 82.'c.    pcrann.'y  a  baron  thirteen  knights*  fees  and  a  quarter;  ^n 

earl  twenty  knights'  fees  (for  there  was  not  any  duke  in  Eng- 
land from  the  time  of  the  conquest  until  11  E.  3.  and  the  Duke 
of  Cornwall  was  the  first  duke  after  the  conquest  in  England.) 
And  that  appears  by  the  statute  of  Magna  Cliarta^  c.  2  :  for 
always  the  fourth  part  of  such  revenue  which  is  requisite  by 

2liufif5i5  M6*  ^^^  ^*^^^  *^  ^^^  dignity  shall  be  paid  to  the  King  for  (g)  a  re- 
Co.  Lit./^9  b.  lief;  ^8  the  relief  of  a  knight  is  3/.  which  is  the  fourth  part  of 
83  b.  2  iDBt.  5,  20/.  which  is  a  knight's  revenue ;  and  the  relief  of  a  baron  is 
6,7.  17  E.  3.  100  marks,  which  is  the  fourth  part  of  his  revenue,  viz.  400 
r  *  34  a.  1  inarks,  and  includes  thirteen  ^knights'  fees  and  a  quarter;  and 
Co.  Lit.  69  a      ^^^  relief  of  an  earl  is  100/.  which  is  the  fourth  part  of  400/. 

which  is  the  revenue  of  an  earl.  And  it  appfears  by  the  records 
(A)  9Co.  124  b.  of  the  Exchequer,  that  the  relief  of  a  duke  shall  amount  to  (A) 
•200/.  and  by  consequence  his  revenue  ought  to  be  80Q/.  per 
ani/t. ;  and  that  is  the  reason,  in  our  books,  that  every  one  of 
sta^  222^^^'  the  nobility  is  presumed  in  law  to  have  (i)  sufficient  freehold 
Hob. 6L  Moor  ^^  sustinend'  nomen  el  onus.  Vide  3  H.6.  48.  11  H.  4»  15. 
767,  14  H.  6.  2.     See  the  Countess  of  Rutland's  case  io  the  Sixth 

Part  of  my  Reports.     Vide  Camd.  f.  107.     Nee  dum  hceredir 

taria  fuii  hmc  aigniias  {sc.  Comilis)  verum  cum  Gulielm"  Nor' 

nianus^jam  victor^  summam  rerum  in  hoc  regno  administrarety 

Comiles  creati  sunt  feudales^  hcoredilarii  et  patrimoniales,  ut  in 

antiquis  cariis  videre  est^  de  iertio  denario  comilai\  i.  qui  de 

Evenr  cTiatlon  platilis  proven*  in  eod*  comitatu.     And  every  baron  and  pther 

Mwlmofata    ^^  ttpbiiity  is  always  created  of  some  place  (c);  and  now  (p 

placeT  >M         -what  value  the  said  old  rents  in  the  time  of  H,  3.  and  £•  J«.at 

-  »f»<yA.i      ■ )  1 1  >     |n I  n  11  I      ■    ■  ■      ^  .  >  I  I     ■         I  I  '  ■  I  ■  I    I  I    I  ■     ;  I         I    1 1    •      ■  ifc  «■ 

(b)  a  dimity  may  not  only  be  eDtailed  at  Aubrey  de  Vere,  and  Lord  WiUoughby  of 

lis  first  creation,  but  also  a  dignity,  which  Bresby,  claiming  as  heir  ^oeral.   CqU.  1-73. 

was  pfigvoallT  desceodible  to  heirs  general,  3  Cruise  Dig.  169.  Srd  edit. 

inaT  be  ^^i led  by  parliament  on  the  heirs  (c)  **  There  are   many   titles  of  dignilf 

mal^yof  tt{«  fwrson  seised  thereof.    See  the  ''  without  any  place,  Hal.  MSS.  In  Ihe  Km§^ 

case  of  (be  qlaim  to  the  Earldom  of  Oxford  "  and  Knollys,  1  Ld.  Raym.  IS.  Lord  C.  J. 

in  l^)lt  betwepa  Robert  de  Vere,  claiming  "  Holt  says  that  naming  a  place  is  not  essen- 

iind^  ui^n^i^of  .the  dignity  made  by  an  '*  tial  to  the  creation.of  a  dignity vand  mxm- 

act  of  {Minia^i^  JK  16,A.  S.  as  heir  male  of  *^  tions  the  earldom  of  Eiversasan  iastancc^ 
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ihis  day  do  amount  to,  every  one  knows.    And  so  it  was 
clearly  resolved,  that  the  dignity  in  the  case  in  question  was 
within  the  statute  DeDonis  conditionaV;  and  with  this  resolu- 
tion agree  divers  precedents,  and  the  experience  and  [H*actice 
always  used :  for  the  earldom  of  Northumberland  was  entailed 
by  Queen  Mary  to  T.  Percy,  and  the  heirs  males  of  his  body : 
ami  for  default  of  such  issue  that  H.  his  brothei  should  be  earl  to 
him  and  the  heirs  males  of  his  body :  and  in  that  case  by  the  at- 
tainder of  T.  of  treason,  H.  was  after  his  death  Earl  of  North- 
umberland by  force  of  his  remainder;  and  his  issue  enjoy  it  at 
this  day.  So  A.  Dudley  was  by  Queen  El.  created  Earl  of  War- 
wick to  liim  and  the  heirs  n>a)es  of  his  body ;  and,  for  default  of 
such  issue,  that  R.  his  brother  should  be  earl  to  him  and  the  heirs 
roales^of  his  body:  and  R.  was  created  Earl  of  L.  in  tail,  with 
fiuch  limitation  to  his  brother  A.;  and  many  other  precedents  are 
to  the  same  effect.  As  to  the  second  point  it  was  resolved,  that  2.  Bv  the  at' 
although  this  dignity  be  within  the  Biatute  I)e  Donis  condi"  ^inaeroftrea- 
tional'  yet,  by  the  attainder  of  Xa)  treason,  if  the  statute  of  J^' |,^J^^'^^^ 
26  H.  8.  had  not  been  made,  this  dignity  had  been  forfeited  by  feited,  if  the' 
force  of  a  condition  in  law  taciii  annexed  to  the  estate  of  the  "^*  ^^-  H.8.had 
/dignity :  for  those  who  are  earls  have  an  office  of  great  trust'  ^a) sVnst^ig^* 
aud  confidence,  and  are  created  to  two  purposes;  (6)    1.  Ad  i  Jones 76. 
consuknd*  Hegi  temp*  pads,    2.  Ad  defetuknd'  Hegem  etpatr*  Lwic46.  Godb. 
tmp'bdli:  and  therefore  antiquity  hath  given  them  two  en-  >u^me*Jt^'* 
i^Ds  to. resemble  these  two  duties:    for,  1.  Their  head  is  Quotv^mto 
adorned  with  a  cap  of  honour  and  coronet,  and  their  body  ^^• 
with  a  robe  in  resemblance  of  counsel.    2.  They  are  girt  with  ^*^  ^^  Co.  95. 
asvord  in  resemblance  that  they  should  be  faithful  and  loyal 
todefend  their  prince  and  country.    And  of  both  these  Bracton 
speaks,  lib.  1 .  c.  8.  (c)  ComiteSy  viz,  sive  a  comitai*  she  a  societaC  (c)  9  Co. 49  a. 
wnnen  sump8€r\  qui  etiam  did  possunt  consules  a  consulendo; 
Rtgestnim  talessibi  assodant^adconsulendnm  et  regend^  populum 
^«,  ordinantes  eos  in  magno  honofe  et  poteslate^  et  nomine^ 
*Juando  acdngunt  gladiis^  i.  ringis  gladior\    By  which  appear    r  ♦  34  k  i 
loexe  two  ends,  counsel  and  defence.   Then  when  such  person,  '  -' 

against  the 'duty  and  end  of  his  dignity,  takes  not  only  counsel 
l>utarms  also  against  the  King  to  destroy  him,  and  thereof  is 


**  But  it  has  been  held,  that  if  the  King    **  bcck^s  case  his  counsel  distinguished  be- 
**  grants  a  dignity  to  one  and  the  heirs  male    '*  tween  ancient  honours,  as  being  feodary 


**aplice  bad  been  mentioned.    See  IS  Co^  '*  ing  the  formality  of  naming  a  flaee  m 

*'BI.  where  ibis  was  adjudged  in  the  case  of  *' the   creation;    and   from   tbence   infer, 

**  a  baronet.  However,  though  dignities  and  *'  that  the  latter  are  not  within  the  statute 

*'  titles  of  honour  having  relation  to  some  **  De  Doniay    Mr.  Hargrave*s  note  (3)  Co. 

**  place  are  intai table  by  the  Crown  as  tene-  Litt.  SO  a.    Vid.  the  argument  of  B6rd  <)., 

**  Dieols  witbiu  the  statute  De  Donh^  yet  B.  Parker,  in  Lord  Ferrer*^  case,  8  BdedJ 

**  aeit^cr  the  donee  nor  his  issue  can  bar  the  Cases  temp.  Northington,  p.  Sd^.  S^e)^e'l|je 

**«Dlau[l,  by  fine,  recovery,  or  any  other  says — *^  I  beg  leave  to  repetit  L<^d  Ifutti^g.' 

**  nioiM;  as  may  be  done  in  the  case  of  other  *^  ham's  opinion,  that  all  entailed 'libiloi^  ' 

'*  entailable  things.     See   Lord  Purbeck's  ''  are  within  the  protection  xyf  the  ^tote* 

*'ca«»,Show.Parl.Cas.  Land  Collins' Claims  *' De  Doni»\   and,  conseqnentlr,  WbetKer 

^  of  Bar.  f93,  io  which  it  was  adjudged,  that  *'  they  are  from  a  place  of  liol,  n^'ilre  !bdt  \ 

"  ^k  sorteadcr  of  a  dignity  to  the  Crown  *'  forfeited  by  an  attainder  of  feldoy.*^ 

^  ^5  fine  was  void. — Note,  that  in  Lord  Pur-  . 
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attainted  by  due  course  of  law,  by  that  he  hath  forfeited  his 

dignity  by  a  condition  taciti  annexed  to  the  estate  of  the  dig- 

(«)  2RoU.i&5.  nity ;  in  the  same  manner  as  if  tenant  in  tail  of  an  (a)  office  of 

trust  misuse  it,  or  use  it  not,  these  are  forfeitures  of  such 

offices  for  ever  by  force  of  a  condition  in  law  taciti  annexed  to 

their  estates,  as  it  is  held  in  11  E.  4.  1.  SO  E.  4.  5,  6.  39  H.  6. 

32.  22  Ass.  34.   8  H.  4.  18.   2H.7. 11.    14  H.  7.  1.     Plow. 

3.  If  the  dig-    Com.  370.  NeviFs  case.    As  to  the  third  point  it  was  resolved 

SXi  fc^dtod    ^y  ®''  ^^^  Justices,  if  that  it  had  not  been  forfeited  by  the 

byUMconaioii  Common  law,  that  by  the  statute  of  ^6  H.  8.  c.  13.  the  said 

]«w»  yet  it        Charles  had  forfeited  the  dignity.     For  the  words  of  the  act 

Wab ^iiiS.  ^^^*  **  ^^  ^^*®  *"^  forfeit  to  the  King^s  highness,  his  heirs 
26  H.  i.  ^  &nd  successors,  all  such  lands,  tenements,  and  hereditaments 

8RonJlep34l.  ^'  which  any  such  offender  shall  have  of  any  estate  of  inherit- 
UuM46.Godb.  <<  ance  in  use  or  posfession,  by  any  right,  title,  or  means:** 
309. 4  lBit.d56.  unj  ^iijg  diornity  was  an  hereditament,  dnd  therein  the  said 

Charles  had  an  estate  of  inheritance  (d).  And  where  the  stat* 
taith  (in  use  or  possession)  that  was  to  express  that  all  manner 
of  inheritances  should  be  forfeited  for  treason,  and  in  their 
judgments  all  inheritances  were  either  in  use  or  in  possession 
(for  that  act  doth  not  extend  to  rights  or  titles) :  and  it  was 
Cro.  Jac.  5l2y  necessary  to  add  this  word  Use ;  for  by  the  common  law  an 
^^*  use,  which  was  but  a  trust  and  confidence,  was  not  forfeited 

by  attainder  of  treason.  And  when  an  use  was  expressed, 
then  the  addition  of  possession  was  necessary ;  for  otherwise 
An  annuity  of  nothing  but  uses  would  be  given  to  the  King.  And  therefore  it 
8Uii1bc°for-  ^®®  resolved  that  an  annuity  of  inheritance  shall  be  forfeited  by 
feitcd  by  force  force  of  this  act  by  attainder  of  treason,  for  that  is  an  heredtta* 
of  this  act  by  |nent ;  and  that  was  the  first  general  act  by  which  an  estate^tail 
trMj^^'  ^  ^^  forfeited  to  the  King  for  treason.  At  the  common  law  be- 
Effectofa  nt  ^^''®  ^^^  statute  De  Donis  conditionalibus^  if  lands  had  been 
to  one^andThe  given  to  one  and  the  heirs  males  of  his  body,  in  that  case  as 
heirs  male  of  well  the  donor  as  the  donee  had  a  possibility,  the  donor  of  a 
cmnmon  \kw  ^'^^^^^^^9  if  the  donee  died  without  issue  male,  and  the  donee  to 
before  the  sut  have  power  to  alien  if  he  had  issue  male.  For  if  the  donee  had 
De  Donu,  issuc  a  SOU,  now  to  some  intent  the  condition  was  perforated ; 
Co.  Lit  19  a.     jjjj.  p^^i  prolem  susdtatem^  he  had  potestatam  alienandi;  and  the 

reason  thereof  was,  because  he  having  a  fee-simple,  and  having 


^0^ 


(d)  Id  the  case  of  a  digaity  descendible  to  dimity  created  by  writ,  and  descendible  to 

heirs  general,  ^attainder  for  treason  of  any  heirs  general,  is  also  forfeited  by  attainder 

ancestor  of  a  person  claiming  such  dignity,  for  feionv  of  the  person  possessed  of  it.  But 

through  wh^ro  the  claimant  must  derive  his  an  entailed  dignity  is  not  forfeited  bv  at- 

title,  though  the  person  attainted  was  never  tainder  of  felony,  except  during  the  lifcf  of 

possessed  of  the  dignity,  will  bar  such  claim;  the  person  attainted;   for  the   statute  86 

for  the  blood  of  tne  person  attainted  beii^  Hen.  8.  c.  iS.  hj  which  estate  tail  are  made 

corrupted,  no  title  can  come  through  him.  forfeitable  for  high  treason,  does  not  extend 

Case  of  the  Barony  of  Xumley,  Coll.  378.  to  attainders  for  felony,  3  Cruise  181.  Vid. 

S  Cruise  Dig.  188, 3rd  edit.  But  in  the  case  the  argument  of  Ltifrd  C.  B.  Parker,  in  Earl 

of  entailed  dignities  no  corruption  of  blood  Ferrers  case,  8  Eden.  Cases  temp.  N^rthing- 

talLes  placet  a  dignity  in  tail,  -therefore,  may  ton,  p.  882.  ante  note  (c)  p.  181 . 
he  claimed  by  a  son  surviving  a  father  at-        Corruption  of  blood  is  confined  to  the 

tainted  for  treason,  who  never  was  possessed  crimes  of  high  and  petit  treason,  and  niur- 

ofthe  dignity.  Case  of  John  Murray,  claiming  der;  and  of  abetting,  procnriA|(y  or  coun- 

ducby  of  Athol,  Lords'  Journ.  Vol.  V.  p.  selling  the  same,  54  6.  3  c.  146. 
466,  469.  3  Cruise  Dig.  188.  3rd  edit.     A 
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issue,  his  is9uecou1d  not  avoid  the  alienation^  because  heclaimed 
fee-simple,  whereof  his  father  misht  bar  him.  And  although  the 
donee  and  his  issue  also  after  such  alienation  died  without  issue, 
yet  the  donor,  who  had  but  a  possibility  or  condition  in  law. 
and  no  reversion  or  estate  in  him,  could  not  recover  the  land 
against  the  alienee ;  for  by  the  having  of  issue  the  condition 
was  performed  as  to  this  intent,  scil.  to  make  an  alienation. 
But  in  the  same  case  at  the  common  law,  if  the  donee  had 
^issue  a  son  an4  died,  yet  the  son  had  not  an  absolute  fee«     [  *S5«  j 
simple  in  him,  but  onlv  the  same  power  which  his  father  had,  Oo.  lu.  19  ^^ 
It.  to  alien ;  and  if  such  issue  died  without  issue,  and  without 
any  alienation  made,  the  land  shall  revert  to  the  donor,  as  8  Co.  35  b. 
Brian  held,  IS  E.  4.  3.  and  18  E.  S.  46.  by  Huse.    For  acol- 
lateral  heir  who  is  not  of  the  body  of  the  donee  is  not  witlua  iiU4Ll4l* 
the  form  of  the  gift,  the  limitation  being  to  the  heirs  males  of 
the  body  of  the  donee,  which  limitation  of  heirs  males  of  the 
body  doth  exclude  all  collateral  heirs  to  inherit:   but  the 
policy  of  the  law  was,  to  give  power  after  issue  to  alien  for 
two  causes ;  one  that  the  estate  of  a  purchaser  should  not  be 
a? oided  by  a  remote  possibility,  sc.  ir  the  donee  and  his  issue 
also  should  die  without  issue.    S.  If  he  having  a  fee-simple 
8bou\d  not  have  power  after  issue  to  alien,  it  would  be  in  a 
manner  a  perpetuity,  and  a  restraint  of  aliensltion  for  ever, 
mhifh  the  common  law  for  many  causes  will  not  suffer.    And 
in  4  H*  3.  Formedon  64.  it  is  adjudged,  that  where  lands  were 
given  in  frank-marriage,  and  the  donees  had  issue  and  died, 
and  afterwards  the  issue  died  without  issue  ;  that  his  collate- 
ral heir  should  not  inherit ;  for  the  donor  recovered  the  land 
in  a  Formedon  in  the  Reverter;  and  in  the  said  case  if  the 
donee  had  issue  two  sons,  and  died,  and  the  elder  son  had 
issue  a  daughter,  and  died  without  issue  male,  the  younger 
ion  should  inherit  a  fee-simple,  performan  doni  at  the  com- 
mon law  :  so  if  lands  were  given  to  one,  and  to  his  heirs  fe- 
males of  bis  body,  and  he  had  issue  a  son  and  a  daughter,  and 
died,  the  daughter  should  inherit  an  estate  in  fee-simple  per 
firmam  donu    And  mark  well  the  statute  De  Donis^  SfC.  doth 
not  create  an  estate-tail,  but  of  such  estate  as  was  fee-simple 
conditional,  and  descendible  in  such  form  at  the  common  law, 
as  now  by  the  statute  the  land  shall  descend ;  and   the  only 
mischief  was,  that  the  donee  after  issue  had  power  to  alien  in 
disinherison  of  bis  issues,  and  bar  of  the  reversion ;  but  it 
doth  appear  by  the  said  act,  that  although  the  donee  had  issue, 
}*et  he  had  not  an  absolute  fee,  so  that  the  collateral  heir  of 
the  istuC' should  inherit ;  for  the  words  of  the  act  are,  Et  prtB* 
t&en  cum  deficiente  fxitu  de  hujusm^  fioffatis^  tenemenV  sic 
ddi^m  ad  donator^  tel  ad  ejus  hasred*  reverti  dehuit  per  forrrC 
in  carta  de  dono  htytism^  expressam^  licet  exitus^  si  quis  fuerit^ 
Missdj  per  factum  tamen  et  feoffamentum^  Sfc.  escuisifiieruni 
hmusfuede  reversioner  Sfc. ;  by  which  it  appears,  that  if  the  12  £.4. 3  b. 
heir  10  tail  dies  without  issue,  and  without  any  alienation  y^ow  250^^ 
made,  that  the  land  shall  revert,  and  by  coniequence  shall  not  per  Dyer, 
descend  to  the  collateral  heir,  30  E.  1.  Formed.  65.     If  the  to.  Lie  it  a. 
donee  in  tail  bad  aliened  before  the  statute,  and  afterwards  pio^'^'  b 

245  b. 
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bad  issue,  and  then  the  issue  died  without  issue,  the  lan4 

should  revert :  for  he  had  not  power  to  alien  at  the  time  of  the 

.        .  alienation,  but  such  alienation  should  bar  the  issue,  as  it  is 

tin  hold  in       a'djudged  in    19  E.  2.  Formed.  61,  because  he  claimed  fee- 

ase  of  a  grmot  simple.  N.  B.  These  rules  yet  hold  place  in  case  of  a  grant  of 

)f  annuity,  &c.  an  annuity  to  one  and  the  heirs  males  of  his  body,  and  all 

^a.  iRoi?.837.  ^^^er  inheritances  which  are  not  within  the  statute  De  Donis 

Plow.  2, 3.     '  condUionalibus(E). 


(b)  "  See  the  case  of  the  Earl  of  Stafford  Hargrave's  note  (4).   Co.  Litt,  SO  a.  . 

and  Buckley^  2  Ves.  170.  in  which  Lord        By  letters  patent,  84  Car.  2.  tiie  King 

'*  Chief  Justice  Hardwicke  held,  that  an  an-  granted  to  the  use  of  A.,  his  heirs  and  as- 

**  nuity  in  fee,  granted  by  the  crown  out  of  signs  for  ever,  an  annuity  of  10001.  to  be 

**  the  4^  per  cent  duties,  payable  for  ex-  paid  out  of  his  revenue  of  H  per  cent,  at 

«  ports  and    imports    at  Barbadoes,    was  Barbadoes  and  the  Leeward  Islands.    Held 

**  merely  a  personal  inheritance,  and  not  en-  that  this  annuity  was  personal  property,  and 

*'  tailable  within  the  statute  De  Donis,   Ac-  duly  passed  under  a  will  attested  by  two 

*^  cording  to  a  manuscript  note  of  the  same  witnesses,  by  a  residuary  clause  bequeathing 

**  case.  Lord  Hardwicke,  in  giving  his  opi-  all  the  rest,  residue  and  remainder  of  a  tes- 

*'  nion,  said,  that  an  annuity  out  of  there-  tatrix's  personal  estate,  of  what  nature  or 

**  venue  of  the  Post-offioe  or  Excise  savours  kind  soever,  to  her  executors,  Aukin  Y« 

**  no  more  of  the  realty  than  money.**    Mr.  Do/y,  4  Bam.  and  Aid.  59. 


«c 
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• 

Part  VII.— 36.  Queen  Elizabeth  made  a  grant  under  the  great  seal  of  the  penalty  and  be- 
nefit of  a  penal  statute,  with  power  to  dispense  with  the  said  statute? 
and  to  make  a  warrant  to  the  Lord  Chancellor,  or  Keeper  of  the  great 
seal,  to  make  as  many  dispensations,  and  to  whom,  he  pleased.  Upon 
letters  directed  to  the  Judges,  they  resolved  that  the  said  grant  was 
utterly  against  law. 


I>av.69b.  This  term  upon  letters  directed  to  the  Judges  to  bave  their 
f'S^Jf^fi  resolution  concerning  the  validity  of  a  grant  made  by  Queen 
3  Inst.  186,187.  Elizabeth,  under  the  great  seal,  of  the  penalty  and  benefit  oC 
1  Show. 398.  a  penal  statute  (a),  with  power  to  dispense  with  the  said 
I  w^H'  l^'      statute,  and  to  make  a  warrant  to  the  Lord  Chancellor,  or 

3  Mod.  144.  '  ^        • 


6  Mod.  86. 


'**  <n^nt  to  any  person    non  obstante  of  or  to  any  statute,  or  any* 

*~~  -nv    part  thereof,  shall  be  allowed  ;  but  the  saiii» 
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keeper  of  the  preat  seal,  to  make  as  many  dispensations,  and 
to  whom  he  pleased  ;   and  on  great  consideration  and  delibe- 
ratibn  by  all  the  Judges  of  England,  it  was  resolved,  that  the 
said  grant  was  utterly  against  law.    And  in  this  case  these 
points  were  resolved,  that  when  a  statute  is  made  by  Parlia- 
ment for  the  good  of  the  commonwealth,  the  King  cannot  give 
the  penalty,  ^nefit,and  dispensation  of  such  act  to  any  sub- 
ject; or  give  power  to  any  subject  te  dispense  with  it,  and  to 
make  a  warrant  to  the  great  seal  for  licences  in  such  case  to  be 
made :  for  when  a  statute  is  made  pro  bono  publico^  and  the 
King  (as  the  head  of  the  commonwealth,  and  the  fountain  of 
justice  and  mercy,)  is  by  the  whole  realm  trusted  with  it;  this 
confidence  and  trust  is  so  inseparably  joined  and  annexed  to 
the  royal  person  of  the  King  in  so  high  a  point  of  sovereignty, 
that  he  cannot  transfer  it  to  the  disposition  or  power  of  any 
private  person,  orto  any  private  use  :  for  it  was  committed  to 
the  Kins  by  all  his  subjects  for  the  good  of  the  commonwealth. 
And  if  he  may  grant  the  penalty  of  one  act,  he  may  grant  the 
penalty  of  two,  and  so  in  infinitum.     And  such  grant  of  any 
penal  law  was  never  seen  in  our  books,  nor  before  this  age 
was  any  such  grant  ever  made ;  but  it  is  true,  that  the  King 
may  (upon  some-cause  moving  him  in  respect  of  time,  place, 
Or  person,  &c.)  make  a  non  obstante  *to  dispense  with  any  par-    [  *  37  a. } 
ticolar  person,  that  he  shall  not  incur  the  penalty  of  the  sta*  3  Inst.  154. 
tute,  and  therewith  agree  our  books.     But  the  King  cannot 
commit  the  sword  of  bis  justice,  or  the  oil  of  his  mercy,  con- 
cerning any  penal  statute  to  any  subject,  as  is  aforesaid.     It 
^38  also  resolved,  that  the  penalty  of  an  act  of  Parliament  Cro.  Ar^^  109. 
cannot  be  levied  by  any  grant  of  the  King,  but  only  according  |i!^L?i73 
to  the  purpose  and  purview  of  the  act ;  for  the  act  which 
S^^es  the  penalty  ought  to  be  followed  only  in  the  prosecution 
^nd  levying  thereof ;  and  great  inconveniences  would  thereon 
^Uow,  if  penal  laws  should  be  transferred  to  subjects.     1.  2  Inst.  48. 
^listice  thereby  would   be  scandalized  ;  for  when   such  for- 
feitures are  granted,  or  promised  to  be  granted  before  they 
^^e  recovered,  it  is  the  cause  of  a  more  violent  and  undue 
K^**oceeding.  S.  When  it  is  publicly  known,  that  the  forfeiture  2iMt.229. 
^^d  penalty  of  the  act  is  granted,  it  is. a  great  cause  that  the 
^^t  itself  is  not  executed ;  for  the  Judge  and  Jurors,  and  every 
5^her,  is  thereby  discouraged.    3.  It  will   thereupon  follow, 
^Hat  no  penalty  will  by  any  act  of  Parliament  be  given  to  the 
"^^Qgi  but  limited  to  such  Uf^s  with  which  the  King  cannot  dis- 
V^^ate;    And  hereupon  divers  who  had  sued  to  have  the  be- 
^^fit  of  certain  penal  laws,  were  upon  this  resolution  denied. - 
"^rid  the'eertificate  of  all  the  Judges  of  England  concerning- 
^^ch  grants  of  petaal  laws  and  statutes  was  in  these  words  2<^— 
^  May  it  please  your  Lordships,  we  have  (as  we  are  required 
by  your  honourable  letters  of  the  SIst  of  October  last)  con- 
ferred and  considered  amongst  ourselves  (calling  to  us  his 
Majesty'^  counsel  learned)  of  such  matters  as  were  thetebV    '  '^ 


*« 


^^'MayestY*^  counsel  learned)  of  such  matters  as  were  theteb^jf  '  '^  "■ '  ^ ' 
'^'relerfrfea'unto'ilsj  and  have  thereupon,  with  one  consent,  re-  „  .  .  .^f, . 
^*  sotyi^ib^.Iaw  and  coqveniency  as  foUoweth:  1st. 


That  tte 
•^'  prosecution  and  execution  of  any  penal  statute  cannot  be 
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^^  granted  to  any,  for  that  the  act  being  made  bj  the  policy 
^*  and  wisdom  of  the  Parliament  for  the  general  good  of  the 
*^  whole  rtailro,  and  of  trust  committed  to  the  King  as  to  the 
'^  head,  of  justice  and  of  the  weal  public,  the  same  cannot  by 
**  law  be  transferred  over  to  any  subject ;  neither  can  any 
^^  penal  statute  be  prosecuted  or  executed  by  his  Majesty^ 
^^  grant,  in  other  manner  or  order  of  proceeding,  than  by  the 
^^  act  itself  is  provided  and  prescribed  :  neither  do  we  find  any 
^^  such  grants  to  any  in  former  ases  :  and  of  late  years,  upon 
<*  doubt  conceived,  that  penal  Jaws  might  be  sought  to  be 
*^  granted  over,  some  Parliaments  have  forborn  to  give  for- 
^  teitures  to  the  crown,  and  have  disposed  thereof  to  the  re- 
*^  lief  of  the  poor,  and  other  charitable  uses,  which  cannot  be 
Cr.Arg.  109.     <<  granted  or  employed  otherwise.    We  are  also  of  opinion, 

*^  that  it  is  inconvenient,  that  the  forfeitures  upon  penal  laws, 
*^  or  others  of  like  nature,  should  be  granted  to  any,  before 
**  the  same  be  recovered  or  vested  in  his  Majesty' by  due  and 
[*S7  b.]  *^  lawful  proceeding ;  for  that  in  our  experience  *it  maketh  the 
'^  more  violent  and  undue  proceeding  against  the  subject,  to 
^*  the  scandal  of  justice,  and  the  offence  of  many.  But  if  by 
**  the  industry  or  diligence  of  any,  there  accrueth  any  benefit 
^^  to  his  Majesty,  after  the  recovery,  such  have  been  rewarded 
^^  out  of  the  same  at  the  King's  good  pleasure,  &c.  Dated 
<<  8  November,  1604."  And  to  this  letter  all  the  Judges  of 
England  set  their  hands. 


[38  a.] 


LILLINGSTON'S  CASE. 


Mich.  5  Jacobi. 


In  the  Common  Bench. 


DUNCOMB 
V. 

LILLING8TON. 
PartVIl.— 38  a. 


A.  and  his  wife,  and  B.  and  his  wife,  were  seised  of  tbe  rectory  of  L.  in  fee, 
and  Mich.  3 1  Eliz.  leyied  a  fine  thereof  to  C.  and  D.  and  the  heirs  of 
C,  who  granted  and  rendered  a  rent-charge  of  30/.  per  annum  out  of 
the  said  rectory  to  the  said  A.  for  his  life  to  begin  after  the  death  of 
his  wife,  with  a  proviso  that  the  rent  should  not  extend  to  charge  the 
persons  of  C.  and  D.  but  only  the  rectory ;  and  rendered  the  said  rec- 
tory to  A.  and  hit  wife,  during  the  life  of  the  wife ;  remainder  to  JB. 
and  his  wife  in  Uil,  remainder  to  B.  in  fee  ;  2  Octr.  33  Elix.  A.  ac- 
knowledged a  recognizance  in  nature  of  a  statute  staple  to  £.  SO  Aug. 
39. ;  the  wife  of  A.  died,  B.  and  his  wife  entered  into  the  said  rectopy, 
and  were  thereof  seised  in  tail,  remainder  to  B.  in  fee.    A.  15th  Ap- 
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40  Blix.  released  to  B.  and  his  heirs  the  said  rent  B.  91  Ap.  40  Bl. 
sued  a  eerU^rari  to  the  clerk  of  the  statutes,  &e.  %  and  the  said  re- 
cognizance was  certified ;  and  B.sued  out  an  extent,  hj  which  the  said 
rent  was  extended  and  UVerate  delivered  to  B.  B.  for  arrears  of  the 
said  rent  during  six  years  and  a  half,  brought  debt  against  B.  who  all 
that  time  was  tenant  of  the  land,  and  ayerred  the  life  of  A.    And  it  • 

was  resolved, — 1.  That  as  against  E.  the  said  rent  was  not  extinct  by 
the  release  of  A.  2.  That  an  action  of  debt  does  not  lie  so  long  as 
the  rent  endures.  3.  That  although  there  is  an  express  proviso,  that 
the  person  shall  not  be  charged  in  a  writ  of  annuity,  yet  after  the 
annuity  or  rent  delermined,  tbe  person  of  the  terre-tenant  shall  be 
charged  in  debt  for  the  arrearages.  4.  If  a  man  grants  a  rent-charge 
for  life,  and  tbe  rent  is  arretCj  and  the  grantor  enfeo^  A.,  and  the 
rent  is  behind  in  his  time,  and  afterwards  A.  enfeoffs  B.  and  the  rent 
is  behind  in  his  lime,  and  afterwards  the  grantee  dies,  his  executors 
shall  have  an  action  of  debt  against  each  of  them  for  the  rent  behind 
in  his  time.  S.  C.  4  Leon.  835,  239. 


John  Duncoreb  broaght  an  action  of  debt  against  Thomaa  Pasch.  4Jac. 
Lillingston,  (which   be^an  in   the  Common  Pleas,  Pasch.  4  ^**  ^^* 
JaeobiMot.  704.)  for  195/.  and  declared  that  oneFaustin  Dix* 
well,  and  Mary  his  wife,  and  the  said  Thomas  Lillingston, 
and  Mary  his  wife,  were  seised  of  the  rectory  of  Lillingston 
in  the  county  of  Bedford  in  fee,  and  Mich.  31  Eliz.  thereof 
levied  a  fine  to  Papworth  and  Chambers,  and  the  heirs  of 
Papworth,  who  granted  and  rendered  a  rent-charge  of  30/. 
out  of  the  said  rectory  to  the  said  Faustin  for  his  life,  to  begin 
after  the  death  of  Mary  his  wife,  the  rent  yearly  to  be  paid  at 
the  feasts  of  St.  Michael  the  Archangel,  and  the  Annuncia- 
tion ;  Proviso  xempevj  quod  prasdicV  concessio  prcedicV  annua" 
iis  redditus  SO/,  non  aliqualiC  se  extendai  ad  onerand^  personage 
^^  Papworth  ei  Chambers^  sed  taniummodo  ad  onerandt  did* 
^toriam  ioid  vild  ipsius  Faustini :  and  rendered  the  said  rec«> 
tory  to  Faustin  ana  Mary  during  the  life  of  Mary,  the  remain- 
der to  Thomas  Lillingston  and  Mary  his  wife  in  tail,  the  re- 
inainder  to  the  right  heirs  of  Liillingston.    2  October  SS  Eliz. 
(he  said  Faustin  before  Sir  Christopher  Wray,  Chief  Justice, 
^knowledged  a  recognizance  of  500/.  in  the  nature  of  a  sta- 
tute staple,  according  to  the  statute  of  S3  H.  8.  to  Duncomb  32  H  8  cad  6 
now  plaintiff:  SO  Aug.  39  Eliz.  Mary  tbe    wife  of  Faustin 
died,  after  whose  death  Lillingston  and  Mary  his  wife  entered 
'nto  the  said  rectory,  and  were  thereof  seised  in  tail,  the  re- 
ttiainder  in  fee  to  Lillingston.    The  said  Faustin,  15  Aprilis 
40  Eliz.  by  his  deed  released  to  tbe  said  Lillingston  and  his 
keirs  the  said  rent  of  30/.  per  annum.    The  plaintiff  SI  April 
to  Eliz.  sued  out  of  the  Chancery  a  Certiorari  to  the  clerk  of 
the  statutes,  &c.  whereupon  the  said  recognizance  in  the  na- 
ture of  a  statute  was  certified  ;  and  sued  forth  an  extent,  by 
which  the  said  rent  was  extended;  and  upon  Liberate  delivered 
to  the  plaintiff,  the  plaintiff,  for  six  years  and  a  half  ending  at 
the  feast  of  St.  Michael  the  Archangel,  an.  S  Jacobi^  brought 
an  action  of  debt  against  Lillingston,  who  all  that  time  wa^ 
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tenant  of  the  land,  and  averred  the  life  of  Fauf^tin.    And  upon 
alLtbis  case  two  questions  were  moved  ;  1.  Whether  this  rent 
r»  3g  li^  1     of  30/.  per  annum  being  *  extinct  by  the  said  release,  had  such 
essence  as  to  the  plaintiff  the  conusee,  that  it  mi^ht  be  ex- 
tended and  delivered  to  the  plaintiff.     2.  Admitting  that  it 
might  be  extended  and  delivered  to  the  plaintiff,  whether  the 
plaintiff,  as  this  case  is,  could  maintain  an  action  of  debt.    As 
to  the  first  it  was  objected,  that  this  recognizance  is  in  the  na- 
ture of  a  statute  staple,  and  the  statute  of  27  E.  3.  c.  9.  to 
which  the  statute  of  33  H.  8.  c.  6.  refers,  gives  power  to  the 
Mayors  of  the  Staple  to  take  recognizance  of  debts,  &c.  and 
that,  on  certificate  of  such  recognizance  into  the  Chancery,  a 
writ  be  sent  to  arrest  the  bodies  of  the  debtors,  without  let- 
ting them  to  roainprize,  and  to  seise  their  lands  and  tenements, 
goods  and  chattels,  and  that  the  writ  be  returned  into  the 
Chancery,  with  the  certificate  of  the  value  of  the  said  lands 
and  tenements,  goods,  and  chattels,  and  that  thereon  execution 
be  made  from  time  to  time  in  the  same  manner  as  is  contained 
in  the  statute  merchant:  upon  which  words  it  was  argued,  that 
rent  extinct  before  execution  sued  was  not  within  the  said 
words,  sc.  to  seize  the  lands  and  tenements  of  the  said  debtors. 
For  at  the  time  of  the  execution  sued  the  debtor  had  not  the^ 
rent,  but  it  was  utterly  extinct,  and  gone  by  the  said  release. 
S.  The   writ  of  Extent  is  to  extend  omnia  terras  et  caialla 
ipsius  Faustinij  et  in  manus  diet*  nuper  Regina:  seisiri  faceretj 
ut  ea  prcBfaV  Johanni  liberari  faciat ;  and  forasmuch  as   the 
rent  was  extinct  before  the  said  writ  of  Extent,  it  is  not  in  esse 
or  to  be  extended,  or  taken  into  the  King's  iiands,  or  to  be  de- 
livered to  the  plaintiff.   3.  It  would  be  ag^ainst  reason,  that  the 
freehold  of  the  rent  being  extinct,  the  plamtiff  should  have  exe- 
cution of  it,  and  thereby  to  have  but  a  chattel;  and  the  opinion 
(«)J)y.  205.  p.  of  the  3  &  4  Phil,  and  Mar.  (a)  Dyer  fo.  205.  was  cited,  where 
By  Uie  com-      ^^  opinion  is,  that  a  rent  extinct  cannot  be  extended,  &c.  To 
mon  law  a  rent  which  it  was  answered  and  resolved,  that  to  some  purposes  by 
exUnctshaUbe  the  common  law  a  rent  extinct  shall  be  said  in  esse(b)  as  to  a 
soma'pur^ses  Stranger;  and  therefore,  if  the  husband  seised  of  a  rent  in  fee, 
astoastranger.  releases  the  rent  to  the  tenant  of  the  land,  and  at\erwards  the 
Husband  teis-   husband  dies,  now  the  wife  shall  be  (c)  endowed  of  this  rent 
feerelea»M  o^  ®^  extinct,  and  shall  have  a  writ  of  Dower.     The  words  of 
the  tenant,  the  which  Writ  are,  Prtecipe  A.  quod  juste  reddat  B.  tertiam  par^ 

^^  *^'  f*'  ^^^  ^^  ^^^^^  ^^^^^^ '  *^"^  ^^^  ^^'^  ^^  Dower,  unde  nihil  luibet 
(?)  4  Leon^^35,  ^*>  precipe  A,  quod  juste  reddat  B.,  SfC.  rationahilem  dotem 
2S9. 2  Inst.  32*  suam  qucB  ei  contin^^it  de  libero  tenemenlo  quod  fuit^  8fC.  and 
S'RViri*^^*  she  shall  have  grand  Cape^  or  a  petit  Cape,  as  her  case  re- 
Hob.  165.  *  quires,to  seize  the  rent  into  the  King's  hands  :  for  quoad peten^ 
(c)  6  Co.  79  a.  tem  it  IB  in  esse,  although  in  truth  the  rent  is  extinct;  and 
fr^»7b^*ft  '®®  ^"  the  Lord  Abergavenny's  case,  fo.  78.  (d)  in  the  Sixth 
Co.  145  a.  b.  P^"*^  ^^  ^y  B,eports,  many  cases  where  a  thing  extinct  shall 
(^  6C0.79  a.  be  said  in  esse(e)  for  the  benefit  of  a  stranger.  2.  It  wi^s  ot>- 
^/J  a'c"*?!^'  served,  that  the  said  act  of  (/)  23  H.  8.  cap.  6.  (by  force  of 
w)      o-      A*  allied  the  said  recognizance  in  the  case  at  bar  was  taken)  for 

the  execution  refers  to  the  statute  staple  and  statute  mer- 
chant, sciL  the  said  act  of  27  E.  3.  refers  to  statute  merchant, 
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♦<fe  an.  13  (a)  E.  1.    The  words  t)f  which  statute  are,  "  (And   [  *  39  a.  ] 
**  when  the  lands  of  the  debtor  be  delivered  to  the  merchant,  W  3  Co.  12  a. 
'^  he  shall  have  seisin  of  all  the  lands  that  were  in  the  hands 
**  of  the  debtor,  the  day  of  the  recognizance  made,  in  whose 
"  hands  soever  that  they  come  afterwards,  by  feoffment  or 
**  otherwise.)"     Then  presently  by  the  recognizance  acknow-  Bytherecognl- 
ledged  the  rent  was  bound,  and  shall  be  extended  by  the  ex-  «ancc  acknow- 
press  purview  of  the  statute,  in  whose  hand  soever  it  shall  Jjffp^nay ^ 
come,  and  no  more  than  the  release  of  Faustin  shall  hurt  after  bound. 
execution  had  by  the  conusee,  no  more  shall  it  before  execu- 
tion, for  the  rent  was  liable  to  execution  presently,  by  the  re- 
cognizance acknowledged.     So  if  a  man  hath  judgment  to  xe- 
cover  debt  or  damages,   the  rent  which   he  hath  of  any  estate 
of  freehold  is  thereby  liable  to  it ;   and  therefore  although 
after  judgment  he  releases  it,  the  plaintiff^  shall  have  executioa 
of  a  moiety  by  ^fcg-iV,  which  is  given  by  the  statute  of  West. 
1.  (or  2.)  c.  18.  the  words  of  which  statute  are :   libereni  ei 
medietatem  terrcs  debitoris  ;  which  by  construction  of  law,  is 
of  all  which  he  had  at  the  time  of  the  judgment  given,  or  at 
any  time  after.    And  in  Cheny's  case,  27  Eliz.  in  the  Court  7  Co.  20.   Co. 
of  Wards  it  was  resolved,  that  where  he  in  reversion  did  en-  y**^.^-   ^ 
feoff  lessee  for  years  to  the  use  of  others,  that  although  the  ^~''*^-  ^^ 
lease  would  be  surrendered  and  extinct  by  the  common  law, 
yet  by  the  saving  (ft)  of  the  statute  of  27  H.  8.  of  Uses,  l!^^^^'\f^ 
the  term  of  the  feoffee  was  saved.     Also  in  the  same  Court  193.  vrmch.  ' 
^Eliz.  in  one  Ised's  case  it  was  resolved,  that  where  the  lord  106, 109, 117. 
did  eofeoflf  the  copyholder  to  the  use  of  others,  that  the  copy-  ^^SYlfb  m* 
hold  osteite  by  the  saving  of  the  said  act  was  preserved.     So  in  Raym.  us. 
case  at  bar,  by  the  act  De  Mercatoribus^  all  the  lands  (which 
includes  all  hereditaments  extendible)  which  the  debtor  had  at 
the  day  of  the  recognizance  acknowledged,  shall  be  delivered; 
which  act  doth  preserve  the  rent  to  be  in  esse  as  to  the  execu- 
tion of  the  conusee.  And  the  case  in  21(c)  E.  3. 18  b.  and(rf)  F.  (^)  f}^^- 
N.  B.  223. 1,  is,  if  Lord  and  tenant  Abbot  be,  and  the  Lord  Jj  3  co.  31  lu 
i^leaRes  to  the  Abbot  his  seigniory,  it  is  Mortmain  by  the  stat. 
•Dc  Rdigiosis^  and  the  lord  paramount  shall  have  it  by  force  of 
t|ie  Baid  act,  and  yet  the  words  of  the  act  are  dominus  feodi  ta^ 
^^^^alienaii  shall  have  it,  and  by  the  release  it  is  extinct,  and 
y^as  to  the  lord  paramount  it  is  by  construction  of  the  act  in 
>iesif,  and  he  shall  have  it.    S.  It  would  be  hard  that  the  co- 
nusor by  his  own  act  should  bar  the  conusee,  who  is  a  stranger 
to  the  release,  of  his  execution  of  the  rent,  which  perhaps  was 
^chief  cause  of  taking  of  the  said  recognizance  to  nave  execu- 
tion of  it;  and  it  is  more  reason  to  relieve  the  conusee  in 
^hom  no  fault  or  laches  was,  than  the  terretenant,  who  ought 
not  to  be  misconusant  of  such  charges  of  record.  4.  Every  ex-  tionIa*h*^in* 


10  Co.  38  a. 


■   W  The  position  in  the  text  must  be  un-    roon  law  a  sale  bona  fide  of  chattels  wa& 
^^''tood  of  freehold  Uods,  &c.  for  at  com-    good  after  judgment,  though  not  aft^  ex- 
VOL.  IV.  K 
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grand  CapCf  and  petit  Cape  thereupon,  and  the  statute  De  Mer" 

r*  39  b.  1    ^f^^oribusy  which  binds  all  the  land  of  the  conusor  *that  he  bad 

the  dav  of  recognizance  acknowledged  in  whose  hands  soever 

it  shall  come,  give  a  full  and  sufficient  answer  to  all  the  said 

objections.    And  the  opinion  of  a  Serjeant  obiter  in  3  (a)  and 

No  mction  of     4  Ph.  and  Mar;  was  utterly  denied.    As  to  the  second  point, 

J«JJ*W"  »<*   ,    it  was  resolved  by  the  whole  Court,  that  the  action  of  debt  (6) 

unf  endured  lics  not  SO  long  as  the  Extent  endures,  for  so  long  hath  the 

rent  continuance,    although  the  freehold  thereof  be  deter- 

mined  (b).     And  all  that,  as  to  this  point,  which  was  resolved 

in  Ognel's  case  in  the  Fourth  Part  of  my  Reports,  fol.  49. 

was  affirmed  to  be  good  law  :  and  9  H.  7.  17  a.     That  if  the 

lord  grants  his  seiguory  for  years,  the  grantee  during  the  years 

Aftertbean-     shall  not  have  an  action  of  debt.    And  it  was  also  resolved, 

Duityorrent    that  although  there  is  an  express  (c)  proviso,  that  the  person 

theTpCTTOnof     '^■'''  "®*  ^  charged  in  a  writ  of  annuity,  yet,  in  such  case 

the  terre-'te-     after  the  annuity  or  rent  determined,  the  person  of  the  terre« 

nant  thaU  be      tenant  shall  be  charged  in  debt  for  the  arrearages,  because  the 

debifor  the  ^    annuity  is  determined,  and  he  hath  no  other  remedy,  as  it  is 

Mxxtwn.  held  in  Ognel's  case,  and  6  Eliz.  Dyer  {d)  227.  there  cited.    It 

Gnmi  of  a        ^as  also  resolved,  that  If  a  man  grants  a  rent  charge  for  life 

iTfr^renUt  ^^^^^^  his  land,  and  the  rent  is  behind  ;  and  the  grantor  en- 

arrear,  and  the  fooffs  A.  and  the  rent  is  behind  in  his  time  :  and  afterwards  A. 

grantor  enfe-     enfeoffs  B.  and  the  rent  is  behind  in  his  time,  and  afterwards 

rc*t  b'aSdn''*  ^^^  grantee  dies,  his  executors  shall  have  an  action  of  debt 

araear,  A.  enfeoffs  B.  and  the  rent  it  behind  in  bis  time,  the  grantee  dies,  bis  executors  shall  bare 
an  action  of  debt  against  each   for  the  rent  behind  in  his  time. 

<«)  Ant.  37  a.   Dy.  205.  pi.  7.    (6)  1  Roll.  596.   (r)  6  Co.  41  b.  (<f)  Co.  Lit.  146  b.    6  Co.  41  b. 


ecution  awarded,  Fleeiwoo^M  ctte^  8  Rep.  in  the  name  and  upon  the  proper  account 

171.    By  Stat  29  Car.  2.  c.  S.  s.  15.  jud?-  of  his  Majesty.     By  stat.  29  Car.  2.  c.  3.s. 

meats  as  against  purchasers  for  valuable  16.  no  writ  of /ieri/actM  or  other  writ  of 

consideration  of  lands,  &c.  are  to  be  consi-  execution  shall  bind  the   property  of  the 

dered  as  judgments  only  from  the  time  they  ^oods  against  which  such  writ  of  execution 

are  signed  in  the  manner  prescribed   by  s.  is  sued  forth  but  from  the  time  that  such 

14.;  and  by  s.  18.  the  day  of  the  month  and  writ  shall  be  delivered  to  the  sheriff,  &c.  to 

year  of  the  enrolment  of  recognizances  shall  be  executed.     In  the  construction  of  which 

be  set  down  in  the  mar^ent  of  the  recogni-  it  has  been  held  that  the  statute  extends  to 

zanceroll,  and  no  recognizance  shall  bindany  protect  purchasers  only  ;  though  the  words 

lands,  tenements,  or  hereditaments  in  the  seem  general,  and  that  therefore  the  goods 

hands  of  a  purchaser  bona  fide  and  for  va-  are  still  bound  from  the  day  of  the  sigoiog 

luable  consideration,  but  from  the  time  of  thcjudgmentand  the /e«/eof  the  writ  against 

such  enrolment.  The  enrolment  here  meant  the  party  himself  and  all  other   persons, 

is  that  directed  by  27  Bliz.  c.  4.    By  7  &  8  note  [%),'Wheaily  v.  Lane^  1  Saund.  219  f.2. 

W.  3.  c.  36.  Judgments  are  to  be  docketed;  The  meaning  of  the  expression  that  the 

and  no  judgment  not  docketed  as  directed  goods  are  bound  is  not  that  the  property  ia 

by  the  act,  shall  affect  any  lands  or  tcne-  them  is  altered,  but  that  the  defendant,  from 

meats  as  to  purchasers  or  mortgpigees,  or  the  time  that  they  are  bound,  cannot  dispose 

have  any  preference  against  heirs,Qxecutors,  of  them  except  in  market  overt  so  as  to  pre- 

or  administrators,  in  their  administration  of  vent  their  being  taken  in  execution,  P^yne 

their  ancestor's,  testator*s,  or  intestate's,  es-  ▼.  JDrewe^  4  East.  589.    For  the  cases  upon 

tates.    To  give  effect  to  judgments,  statutes  these  statutes,  vid.  Bac.  Ah.  Execution,     1 

or  recognizances  as  agaiust  purchasers  and  Tidd's  Practice,  8th  Ed.968.  el  »eq.  notes  to 

mortgagees  of  lands  in  Middlesex  and  York-  HarberVt  cme.  Vol.  II.  p.  430. 

shire,  they  must  be  registered  5  Ann.  c.  8.  s.  (b)  Vid.  note  (a)  OgneWi  cate^   Vol.  IL 

4.  except  only  such  as  shall  be  entered  into  p.  412. 
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a^inst  each  of  them,  for  (he  rent  (a)  behind  in  his  time.   For  («)  4  Co.  49  b. 
(b)  qui  senlU  comniodum  seniire  debet  et  onus^  as  it  is  also  held  Co.  Lit.  162  b. 
in  Ognel's  case.  (*)  \  ^'  ^2  k 

®  ■  a.    5  Co.  24  b« 

100  a.    Co.  Lit.  231a.  2  Inst.  489.    Cart.  142.  3  Keb.592.    Plowd.  249.  4  Co.  49  b.  26E.3.64. 


BEDELL'S  CASE.  [40 a.] 


Mich.  5  Jacobi. 
In  the  King's  Bench.  • 

A.  seised  in  fee  of  a  messuage,  &c.  by  indenture  tripartite^  between  him-        Bbdrll 
self  and  his  wife  of  the  first  part,  his  second  son  of  the  second  part,        Bbdell. 
his  third  son  of  the  third  part,  in  consideration  of  the  natural  aflTec-  Pt.VII.~40  a. 
Hon,  and  paternal  love  which  he  had  to  his  said  sons,  and  for  their  bet- 
ter advancement,  and  that  the  said  tenements  should  continue  in  his 
name  and  blood,  covenanted  that  he  and  his  heirs  would  stand  seised  to 
the  use  of  himself  for  life,  and  after  his  death  to  the  use  of  his  wife 
for  life,  and  after  their  deaths,  of  one  moiety  to  the  use  of  his  se- 
cond son  in  tail,  and  of  the  other  moiety  to  the  use  of  his  third  son 
in  tail,  and  afterwards  A.  died$  adjud^d  that  a  use  arose  to  the  wife 
for  her  life. 

A  consideration  which  stands  with  the  deed,  and  is  not  replicant  to  it> 
may  be  averred.  ^ 

A  father  covenants  to  stand  seised  to  the  use  of  his  son,  and  a  sum 
of  money  is  mentioned  as  the  consideration;  no  other  consideration 
shall  be  intended. 

Upon  writ  of  error  brought  the  judgment  was  affirmed.  S.  C.  Jenk. 
Cent  289. 


Hiu  1  Jacobiy  Rot.  375.  in  the  King's  Bench.     Between  («)  2  Roll.  782, 
Eliz.  Bedell  plaintiff  in  debt,  and  Michael  (a)  Bedell  defend-  785,iiCo.24b! 
^iit,  the  case  was  such.     Robert  Bedell  seised  of  a  messuage,  ^5*. 
&c.  in  Iver  and  Langley  in  the  county  of  Bucks  in  fee,  by  the  2  jon^los; 
^id  Eliz.  his  wife  had  issue  three  sons  ;  James  was  the  second  March  .'>o,  51. 
^n,  and  Michael  the  defendant  the  third.     The  said  Robert  ^  Vc8.792. 
^y  indenture  tripartite,  between  him  and  his  wife  of  the  first 
P^i*t;  the  said  James  his  second  son  of  the  second  part ;  and 
the  said  Michael  his  third  son  of  the  third  part,  in  considera- 
tiOQ  of  the  natural  affection  and  paternal  love  which  he  had  to 
^^  said  James  and  Michael,  and  for  their  better  preferment  and 

2k2 
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advancement,  and  to  the  intent  that  the  same  tenements  should 
continue  in  his  name  and  blood,  covenanted  by  the  said  inden- 
ture, that  he  and  his  heirs  would  stand  seised  of  the  said  tene- 
ments to  the  use  of  himself  for  life  ;  and  after  his  decease  to 
the  use  of  the  said  Elizabeth  his  wife  for  life,  and  after  their 
deceases,  of  one  moiety  to  the  use  of  the  said  James  in  tail, 
and  of  the  other  moiety  to  the  use  of  the  said  Michael  in  tail, 
&c.  and  afterwards  Robert  died,  and  all  this  matter  was  found 
by  special  verdict.  And  the  sole  question  was,  whether  (as 
the  case  is)  any  use  arose  to  Elizabeth  bis  wife,  or  not.  And 
it  was  objected,  that  the  wife  was  not  within  the  considerations 
which  were  expressed  in  the  indenture;  and  no  other  consider- 
tion  can  be  averred  than  is  contained  in  the  deed,  for  the  whole 
substance  of  the  agpreement  of  the  parties  was  referred  to  the 
deed,  and  the  whole  ou<(ht  to  appear  therein,  and  nothing  is 
left  to  the  word  or  averment  of  the  parties.  To  which  it  was 
fa)  2  Roll.  790.  answered  and  resolved,  that  a  consideration  which  stands  with 

1  Co.  176  a.       the  deed,  and  is  not  repugnant  to  it,  might  be  well  (a)  averred, 

2  Co.  76  a.  as  it  is  adjudged  in  3  and  4.  Phil,  and  Mar.  Dyer  146.  in  (ft) 
es^b.' 9ci  10  Viller's  case ;  which  see  in  the  First  Part  of  my  Reports  in 
a.  b.  11  Co.  25.  Mildmay's  case,  176  a.  2.  Admitting  that  other  consideration 
8.  Cr.  Jac.  29.  than  what  is  expressed  in  the  deed  could  not  be  averred,  yet 
4^2Reilf  in  this  case  there  is  an  express  (c)  consideration  :  for  when  he 
Rep.  362,363.  limits  it  to  the  use  of  his  wife  for  term  of  her  life,  that  ini- 
Lane  119.   1     ports  a  sufficient  consideration  in   itself;   and  there  needs  not 

[•  40  b.  J  any  averment;    for  (d)  manifesld  *probatwne  non  indigent,  at 

Broi^L%l!  ^"'^^  ^•*'  ^'^  ^'  where  the  stat.  WePtm.  L  cap.  58.   ordains. 

Moor  192.  that  the  writ  of  assise  of  Mortdauncester  shall   have  the  term 

Dy.l47.pl.72,  of  limitation  from  the  coronation  of   King    H.  3.  there  it 

73^   I  Vent,  jg  held,    that  if   an  infant  brings  an  assize   of   Mortdaun- 

{b)\  Co.  3  b.  cester  of  the  possession  of  his  father  or  mother,  (e)  he  need 

11  Co.  25  a.  not  allege  that  it  was  after  the  coronation  of  King  Henry  3.  for 

N.^'cnL  39  ^*  appears.     So  if  the  father,  tenant  by  Knight's  service,  en- 

Benl.  in  Keiw.  feous  his  SOU  and  heir  apparent  within  age,  it  need  not  be  aver- 

208.    2  Roll,  red  to  be  by  (/)  collusion,  for  it  is  apparent.   Wimbish's  case, 

^0.68.^*2"*  Plowden's  Commentaries,  and    27  H.  8.  Dacre's  case,  33  H. 

Inat.  672.  Ow.  6.  14.  33   H.   6.  32.  et  quasdam  iacita  habentur  pro   expressis. 

33.   Raym.  So  if  I  covenant  that  in  consideration  of  paternal  love  and  af- 

HO.^PaSif''  fection  to   my  eldest  son,  to  stand  seised  to  the  use  of  my 

'  214,215, 506,  eldest  son  for  life  or  in  tail,  and  afterwards  to  the  use  of  my 

507.  Moor  93,  second  son  in  tail,  and  afterwards   to  the  use  of  such  one  my 

W^ilCo34b  ^^"sin  in  fee,  although  the  consideration  expressed  in  words 

25  a.  2R0IL  respects  only  the  eldest  son,  yet  the  consideration  apparent  in 

782, 785.  Jenk.  the  deed,  in  limiting  the  use  to  my  second  son,  or  my  cousin, 

cJ?.''jafc.^i68  *s  sufficient  in  law  to  r^ise  the  use.     So  if  I  covenant  to  stand 

624^625.  Seised  to  the  use  of  ray  wife,  son(g-),  or  cousin,  it  shall  well 

{d)  11  Co.  24,  raise  an  use  without  any  express  words  of  consideration  :  for 

(!f)8Coi26b  ®J*ffici®i^t  conwderation  appears,  and  paternal  love  and  aflec- 

9*Co.54b.      '  tion  appear.     But  if  the  father  by  deed  indented  in  considera- 

Doct.pl.  86.  tion  of  an  t  hundred  pounds  paid  by  the  son,  covenants  to 

mnowJj^^*  *^^""^  seised  to  the  use  of  his  son,  there  no  use  shall  be  raised 

{g)  Roll.  Hep.  68.  Plowd.  304  a.  1  And.  79.    Cro.jRC.624.  Cro.  Car.  ,5.30.  8  Co.  94  a.  1  Jones  419. 
t  J  Co.  94  a.    11  Co.  24  b.  25  a.    1  Vcntr.  i:i8.  Curt.  138,  146.  Faliu.  214, 215.    Wmch.59, 60. 
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totbeson,  (a)  unless  the  deed  beenrolled|  by  the  statute  of  (a) 3  Mad. 363. 
27  H.  8.  cap.  10.     For  it  is  in  the  nature  of  a  bargain  and  ^^"^;  ^^ 
sale,  and  there  (b)  expressumfacit  cessare  taciturn.    And  after"  iss  b.  5 Co. 
wards  on  this  judgment  a  writ  of  error  was  brought  the  same  ^^  a-  li  Co.    ' 
term  on  the  (c)  new  statute;  and  by  all  the  Justices  of  the  ^^'  ^^ 
Common  Pleas,  and  Barons  of  the  Exchequer,  the  judgment  265.  Raymond 
was  affirmed.  Quod  nota  bene  (a).  46.  Cart.  ue. 


(a)   Yid.  note(s).  Mildmajf't  case.  Vol.  I.  p.  417.  and  note  1.  Chetier  ▼.  WiUany  2 
Saund.  96  b. 
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[  41  a.] 


reoffineot  to  A.and  others  to  the  use  of  C.  for  life,  and  after  some  interme-     Beresford 

diate  uses  to  the  use  of  B.,  and  of  the  heirs  male  of  the  said  B.  law-      «      ^* 

Bbrespord 
fully  begotten,  and  for  default  of  such  issue  over.    Held,  B.  took  an  ^nd 

estate  tail.  Another. 

In  all  gifts  and  limitations  of  uses  ;  to  create  an  estate  tail,  il  is  requi-         VII.— 41  a. 

site^  either  by  express  words  or  by  words  which  are  tantamount,  to  limit 

that  the  heirs  be  procreated  or  begotten  on  some  body  in  certain.  . 

The  precise  words  of  the  body  are  not  necessary  to  the  creation  of  an 

estate  tail,  if  Uierc  are  words  which  are  equivalent. 

If  lands  be  given  to  one  ei  hceredibui  de  se  excuniibus,  he  shall  have  an 

estate  tail. 


1h  the  Court  of  Wards  between  James  Beresford  relator,  Cr.  Jac.  448, 
and  Thomas  Beresford  and  others,  defendants,  the  case  was  591.  2  Roll, 
•jriefly  such ;  Aden  Beresford  being  seised  of  the  panors  of  u^ficp!320,' 
Pennibentiy,  Bircham,  and  other  lands  in  fee,  by  his  deed,  347.  Uatt.85! 
]^  Junii^  40  Eliz.  did  enfeoff  William  Fleetwood  and  others 
iQ  fee  to  the  uses  of  certain  indentures  bearing  date  the  29th 
^f  November  34  Eliz.  scil.  to  the  use  of  the  said  Aden  the  fa- 
^ber,  <<  for  term  of  his  life,  and  after  his  decease  to  the  use 

of  George  Beresford  son  and  heir  apparent  of  the  said  2Salk.  C20y&c. 

Aden,  and  the  heirs  males  of  his  body  lawfully  begotten  ; 
1^  &nd  for  default  of  such  issue,  to  the  use  of  Aden  Beresford, 
'  son  of  James  Beresford,  and  of  the  heirs  males  of  the  said 
!'  Aden,  son  of  the  said  James,  lawfully  begotten,  and  for  de* 
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<^  fault  of  such  issue,  to  tbe  use  of  the  heirs  males  ^f  the  body 
^^  of  the  said  James  Beresford,  lawfully  begotten ;    and  for 
*^  default    of  such  issue,  to  the  use  of  Thomas  Bereslbrdy 
*^  third  son  of  the  said  Aden,  and  of  the  heirs  males  of  tbe 
*^  body  of  the  said  Thomas  lawfully  begotten;  and  for  de« 
^^  fault  of  such   issue,  to  the  use  of  Humphry  Beresford^ 
^^  fourth  son  of  the  said  Aden,  and  of  the  heirs  males  of  bis 
^^  body,  lawfully  begotten,  with  divers  remainders  over,  and 
^^  with  remainder  to  the  heirs  females  of  the  body  of  George, 
^^  and  so  of  Aden,  the  son  of  James,  lawfully  begotten,  &c. 
/^  with  the  remainder,  to  the  right  heirs  of  Aden  the  .father 
**  for  ever."    And  the  only  question  of  the  case  was,  what 
estate  Aden  the  son  of  James  had  ?  and  this  case  was  twice 
argued  before  the  two  Chief  Justices,  and  Chief  Baron  at 
Serjeants'  Inn.     And  it  was  objected,  that  Aden   the  son  of 
James  had  not  fee-tail   but  fee-simple;  for  the  limitation  to 
him  is,  *^  to  the   use  of  Aden,  and  of  the  heirs  males  of  the 
**  said  Aden  lawfully  begotten  ;"  and  here  want  these  words 
^^  of  the  body"  of  the  said  Aden,  so  that  now  the  limitation 
is  in  effect,  ^^  only  to  the  use  of  Aden,  and  the  heirs  males  of 
r*41b.  ]     **  the  said  ♦Aden,"  for  the  subsequent  words  (lawfully  be- 
gotten) are  implied  :  for  every  heir  ought  to  be  lawfully  be- 
gotten.    And  a  limitation  to  one,  and   to  bis  heirs  males,  is 
without  question  a  fee-simple.     And  a  judgment  in  the  King's 
(fl)  Moor  424.    Bench  between  (a)  Abraham  and  Trigge,  Hil.  38  Eliz.  Rot. 
Lit.  Rep.  287,    7S9.  was  strongly  urged,  where  a  feoffment  was  made  to  the 
3j*7.  El.478.      yges  of  certain  indentures  (as  this  case  is)  where  one  limita- 
"' '     •  tion  was  ad  opus  ei  usum  Gabrielis  Dormer  el  hceredem  masculo" 

rum  suorum  legilimeprocreatorum  et  pro  defectu  talis  exUusj  to 
the  use  of  divers  others  in  tail  in  remainder:  and  upon  argument 
at  the  bar  and  bench,  it  was  adjudged  that  Gabriel  had  a  fee- 
simple  ;  for  it  is  not  limited  of  what  body  the  heirs  males 
should  be  begotten,  but  his  intent  was,  quod  singuli  hoiredes 
sui  masculi  should  inherit,  which  intent  did  not  stand  with  the 
rule  of  law ;  and  although  a  remainder  be  limited  over,  which 
could  not  be  upon  a  fee  simple,  yet  that  could  not  against  the 
rule  of  law  make  words  of  fee  simple  to  be  converted  to  an 
estate  tail.  And  they  concluded  with  Litt.  fol,  6  b.  that  the 
reason  wherefore  when  lands  are  given  to  one  and  his  heirs 
males  or  female,  it  is  a  fee-simple,  is,  because  it  is  not  limited 
(A)  Litt  s.  31.  ^y  ^^^  g**^  of  (ft)  what  body  the  issue  male  or  female  shall  be 
Co.  Lit.  27  a.    begotten,  and  so  cannot  in  any  manner  be  taken  by  the  equity 

of  the  statute  De  Donis  Conditionatibusj  and  therefore  it  is  a 
fee-simple.     So  in  the  case  at  bar  ;  and  therewith  agrees  8  E. 
3.  49.  where  lands  were  given  to  one  et  kmredibus  suis  UgUi- 
misy  the  same  is  fee-simple,  which  is  all  one  with  a  limitation 
to  one  et  hasredibus  suis  legitime  procreatis.    But  it  was  an- 
swered and   resolved   by  the  said  Chief  Justice  and  Chief 
(•)  Hutt.  S5.      Baron  (c),  that  the  said  Aden  son  of  the  said  James  had  an 
Cr.  Jac.iis.      estate  tail,  by  which  all  the  remainders  over  were  lawfully 
591. 2  Sid. 42.    vested:   for  it  was  agreed  that  to  an  estate  in  tail  is  requisite 

in  all  gifts  and  limitations  of  uses,  that  the  heirs  be  limited  to 
be  procreated  or  begotten  on  somebody  in  certain^  either  by 
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exprew  words,  or  by  words  which  are  tantaniouDt ;  (a)  for  these  (a)  Lit.  Rep.  6. 
precise  words  {de  corpore)  are  not  necessary  to  the  creation  of  t?^^^  ^i'  ?*■; 
aiLestate  tail,  so  long  as  there  are  words  which  are  equivalent;  2/b.     ^' 
as  in  (ft)  5  H.5.  6  a.  b.  where  the  gift  was  Dedi  unum  messuag^  (b)  Perk.s.  169. 
R*ti  K.  uxor*  ejus  et  hcRfediV  eor*  et  aliis  hieredib*  dicV  R.  si  |g?°?:  *HP* 
Skf  hasrecT  de  R.  et  K.  exeuntes  obierifd  sine  hceredibus  de  se.  26O*  3^. 
Id  that  case,  these  words  {de  corpore)  are  omitted;  and  yet  it  Bridgm.2.  Br. 
was  adjudged  a  good  estate  tail,  for  there  are  words  which  1^  ^^'JS^' 
are  equivalent ;  for  the  gift  in  effect  is  to  the  husband  and  pi^/ivdi  11. 
wife,  and  to  the  heirs  of  the  husband  and  wife  begotten  or  of  Co.  Lit.  20  in 
the  said  R.  et  K.  exeunV  or  hcBredib*  de  5c,  and  all  this  is  by  ^  ^^^-  222, 
force  of  this  preposition  (cfe)  and  (issuing).    And  in  (c)   12  WCr.Jac. 
H.  4.  Brev.  Una   was  given   to  one  et  hcsrediV  quos  nbi  ^^ 
cmtigerit  habere  de  uxor   suOy  here  wanted  the   words  (de 
corpore)  yet  because  it  doth  amount  to  as  much,  it  is  ad« 
judged  an  estate  tail.    And  3'  Edward  3.  Brev.  743.  (d)  land  U)  Co.  Lit.  20 
IS  given  to  one  et  hasredibus  suis  de  prima  uxore  sua^  it  is  a  o* 
i^od  estate-tail.    And  it.  was  resolved,  if  land  be  given  to 
*one  et  heredibus  de  se  exeuntibus^  that  it  is  a  good  estate  tail.    [  *  4S  a.  J 
Aod  in  these  cases,  the  principal  cause  is  by  force  of  this  pro- 
position {de.)    And  divers  other  cases  were  put,  for  wnich 
cause  it   was  concluded,   that  either  words  {de  corpore)^  or 
which  are  equivalent,  are  requisite  to  the  creation  of  anestote- 
tail.  And  it  was  resolved  in  the  case  at  bar,  there  were  words 
which  were  equivalent ;  for  by  the  statute  De  Donis  condi' 
ihnalibusy  voluntas  donatoris  in  chartd  doni  sui  manifesto  ex* 
pressa  de  castero  observetur ;  and  therefore  in  this  case  such 
construction  shall  be  mpide  as  will  produce  three  effects : — 
l.To  stand  with  the  rule  of  law.  2.  With  the  intent  of  the  do- 
nor.  3.  That  all  the  parts  of  the  indenture  may  stand  together. 
And  thereTore  translate  the  said  limitation  to  Aden  into  Latin, 
and  then  the  limitation  is,  ad  usum  Adeni  et  hmredum  mascu* 
hrum  de  dicto  Adeno  legiiim^  procreatorum,  or  et  hcered*  mas* 
culorum  legitime  procreatorum  de  dicto  Adenoj    which  is  as 
much  as  if  he  had  said,  per  dicV  Adenum  legitime  procreaC ; 
for  it  is  all  one  in  effect  :  for  this  word  {de)  or  {ex)  coupled 
with  the  word  subsequent  procreaV  doth  appropriate  the  heirs 
males  to  be  of  the  body  of  Aden;  for  de  Adeno^  or  ex  AdenOj 
and  de  corpore  Adeni,  are  all  one.    And  that  is  directly  proved 
by  the  judfgment  in  the  said  case  of  (c)  5  H.  5.  6  a.  b.    For  |,^k'iJjt"  169 
there  was  {de)  and  {exeunt*)^  and  here  is  {de)  and  {procreat*)  A^teirJo  b. 
which  are  all  one  in  effect.    And  in  the  said  case  of  Abra**  2RoU.Rep.i9€. 
Iiam(/)    and  Trigge  there  wanted  (&.)    And  as  to    that  5'jjj^^*?^'2 
it  was  objected,  that  the  limitation  in  Latin  might  well  be,  Br.'E8tote862! 
ad  usum  dicti  Adeni  et  hceredum  masculorum    dicti  Adeni^  Fits.TaUii. 
Cin  the  genitive  case)  legitime  procreat\  and  not  {de  dicto  ^%^^' 
Adeno)^  or  if  the  limitation  be  not  certain  to  make  an  estate  (/)Moor424. 
tail,  there  are  words  certain  enough  to  make  an  estate  in  Antea40b. 
fee.    To  which  it  was  answered  and  resolved:    I.  It  ought  3];  ^£1478* 
to  be,  de  dicto  Adeno;  for  otherwise  it  would  be  against  Hutt.S6. 
the  meaning  of  the  donor,  and  all  the  remainders  over  would 
be  void ;  and  always  duch  {g)  construction  ought  to  be  made,  (f)  Wing. Max. 
that  all  the  parts  of  the  deed  may  stand  together,  if  it  may  ^^' 
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stand  with  the  rule  of  the  law.  2.  Thesubsequent  clause  ts,^and 

fordefault  of  such  issue;''  and  issue  cannot  be  ofAden,  tfnless 

the  words  be  (de  dido  Adeno)^  and  therefore  one  clause  is-^ell 

explained  by  the  other.     And  according  to  this  resolutiofi  the 

^r^pi*t^^«  ^fi*  case  was  decreed  accordingly.     Vide  35  {a)  Assise  pla.  HHb) 

bJ:tSi20      *  37  Ass.  pla.  14  (c)  3Q  Ass.  pla.  20.  24  Edw.  3.  ?8.  18  Edi^. 

(b)  1  Ron.  836.  Brief  836  (a). 

rerk.  sect.  171. 

Cr.  Jac.  591.  37  Ass.  pi.  15.  Br.  Estates  61.  Br. Tail 21.  (c)  39  Ass.  pl.20.  Br.  Estetes  38.  Bn 
TaU  23.  Fitz.  TaU  19.  Co.  Lit.  20  b.  22  a.  Cr.  £1.  153,  313.  Owen  148.  J  Ventr.  228. 
Palm.  33. 


(a)  ''  But  devise  to  one  et  hteredibus  legi-  Lord  C.  J.  Willes   has  said    (Goodright 

**  Umeptocreatii  is  tail.  H.  43  Eliz.  c.  B.  Rot.  ▼.  Goodridge^  Willes.  374.)  that  this  case  can 

'*  1408.  Moore" %  eate  711 ;  hut  conlrh^  by  hardly  be  cited  as  an  authority  in  any  case 

'*  act  executed  7  Rep.  41  b.  Dormer**  case,  i^hatever,  unless  a  deed  of  uses  should  bau- 

**  If  lands  be  limited  by  deed  to  the  use  of  pen  to  be  penned  exactly  in  the  same  words. 

*'  J,   S,    et  hieredum    tnasculorum   suorum  Thu  general  rule  is,  that  by  the  words 

•'  legitime  procreaiorum  remainder  over,  it  **  heirs*'  in  a  deed  is  n\eant  heirs  general  : 

*'  is  a  fee  simple:  but  if  it  be  hteredum  ma»-  but  the  word  may  be  used   in  the  sense  of 

^'  ctdorum  de  <f,  or,  in  English,  the  heirs  heirs  of  the  body,  when  the  necessity  of  tlie 

**  of  him  lawfully  begotten,  especially  where  case  requires  it.     Vid.  Idlev.  Cook^  2  Salk. 

'' there  is  a  remainder  over,  it  is  a  tail,  621'.    S.  C.    2  Lord   Raym.    1144;    Doe  v. 

"  7  Rep.  41,  Beddl'8  case;  Dormer^s  case^  Smeddle^  2  Barn,  and   Aid.  126;  Nanfan  v. 

"  H.  88  Eliz.  B,  R,  Rot.  739.   Hal.  MSS."  Legh,  7  Taunt  85.    S.  C.   2  Marsh.    107. 

Hargra?e*s  Note  2.  Co.  Litt.  20  b.  Cruisers  Dig.  Vol.  IV.  p.  299.  3rd  edition. 


[  42  b.  ]  KENN^S  CASE. 


Mich.  4  Jacobi. 


Robertson     ^'  seised  of  a  manor  held  by  knighVs  service  in  capUe,  37  H.  8.,  took  to 

V.  wife  de  facto y  B.  who  had  issue  C.  2  P.  and  M.  in  the  court  of  audi- 

p^^vit^!!S?fc  cnce,  between  A,  plaintiff,  and  B.  defendant,  sentence  was  given,  that 

at  the  time  of  the  contract  and  solemnization  of  matrimony,  the  par- 
ties were  not,  or  one  of  them  was  not,  of  an  age  to  contract,  and  that 
the  marriage  was  a  nullity,  and  a  divorce  was  decreed,  and  that  the 
parties  should  be  at  liberty  ad  alia  vola  convolanda.  After  the  divorce 
A.  married  D. ;  5  Eliz.  before  divers  commissioners  ecclesiastical  D. 
libelled  against  A.,  that  he,  before  the  marriage  contratted  betwixt 
them,  had  married  B.,  whereupon  process  was  awarded  against  B.  pro 
interesie;  and  upon  due  examination,  &d.  there  was  a  sentence,  that 
the  marriage.between  A.  and  D.  was  lawful,  and  they  were  sentenced  ad 
exequenda  cot^ugalia  obsequial  and  that  A.  was  never  lawfully  mar- 
ried to  B.  Afterwards  D,  died,  and  then  A.  married  £•  by  whom  he  had 
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htM  ooedanghler  F.  and  died.   36  Eli%.  it  was  found  by  office,  by  force 
of  m  mamiUunui,  after  the  death  of  A.  that  F.  was  daughter  and  heir  of 
A^and  that  she  was  within  age,  sc,  o(  the  age  of  ten  months,  the  Queen 
fjitkyoA  the  wardship  and  custody  of  F.  to  6.  and  E.,  then  the  wife  of 
.0.f  X.  pretending  to  be  daughter  and  heir  of  A.  and  her  husband  H. 
|4ibibiled  their  bill  in  the  Court  of  Wards  against  G.  and  E.,  surmising 
* .  . .  /  that  C  was  daughter  and  heir  of  A.  on  the  body  of  B.  his  lawful  wife, 
^      v    aUegiag  that  they  at  the  time  of  their  marriage  were  both  of  them 
above  the  age  of  consent,  and  that  they  cohabited  together  nine  or  ten 
years  before  the  said  supposed  divorce,  during  which  cohabitation  the 
^         said  C.  was  gotten  betwixt  them,  and  prayed  that  the  said  C.  and  H. 
^"^  might  trayerse  the  office.  To  which  G.  and  £.  answered,  and  C.  and  H. 

examined  divers  witnesses,  and  before  publication  G.  died,C.  and  H.  ex- 
hibited a  bill  of  revivor  against  £.,  and  afterwards  C.  having  issue,  K. 
who  married  L.  died,  after  whose  death  K.  and  L.  brought  a  new  bill 
of  revivor  to  revive  the  first  suit ;  and,  upon  reference  to  many  of  the 
Judges,  it  was  resolved, 

1.  Tha^  the  said  divorce,  so  long  as  it  remains  in  force,  is  binding,  and 
that  the  said  K.  and  L.  shall  be  concluded  by  it.  2.  The  not  finding 
an  office  for  the  said  K.  and  L.  disables  them  to  traverse  the  office 
found.  3.  The  bill  of  revivor  on  the  bill  of  revivor  is  not  maintain- 
abte.  S.  C.  [Cro.  Jac  186.  Jenk.  Cent  289.] 

In  the  Court  of  Wards  between  Thomas  Roberts^on,  and  Eli-  IR0IU6OH.X 
zabeth  his  wife,  plaintiff,  and  Florence  Lady  Stallenge,  de- 
fendant, the  case  was  such.  Christopher  Kenn,  Esq.  was 
seised  of  the  said  manor  of  Kenn,  in  the  county  of  somer- 
set, held  by  knight's  service  in  capite(A)  and  37  Hen.  8.  de 
facto  took  to  wife  Elizabeth  Stowel,  and  afterward  the  said 
Elizabeth  Stowel  had  issue  Martha,  mother  of  Elizabeth,  one 
of  the  now  plaintiffs;  and  afterwards  1  and  2  P.  and  Mar.  in 
the  Court  ot' Audience,  between  the  said  Christopher  Kenn, 
plaintiff,  and  Elizabeth  Stowel,  defendant,  the  Judge  there 
^ve  sentence  in  these  words :  Prcdtens.  tractat,  contract »  spon' 
M/ea,  et  matfimonium^  quin  verius  effigiem  matrimonii  inter  C. 
Kenn  et  EL  Stowel  in  minore  et  sud  impubertatis  estate  eorun' 
^atUeorum  alterius  defact  habit,  contract,  et  cekbrat.  fuisse 
(t  esscj  eosdemque  Christophorum  et  Eliz.  tarn  tempore  con- 
iractusj  et  solemnizationis  dicV  prcetens.  matrimonii^  quam  etiam 
^ontinuo  postea  eidem  matrimonio  prcetens.  et  solemnizationi 
^usdem  dissensisscycontravenissej  reclamasse  et  reluctassCy  ac  eo 
PT(ttextu  hujusmodi  prastens.  tractat.  contract,  sponsalia  et  mO" 
^nmonium  de  jure  nullum  et  nulla^  irritum  et  irrita^  cassum  et 
^f^soy  invalidum  et  incalida^  et  minus  efficax  et  inefficacia  fuisse 
^^ esscjviribusque  juris  caruisscy  carer e^  et  carer e  debere;  necnon 
^«te  dictos  Christ.  Kenn  et  Eliz.  Stowel,  quatenus  de  facto  fuer^ , 
^  imicem  matrimon.  ut  prcedfcitur  copulat\  ad  invicem  5e- 
I^rand.  et  divorciand.  fore  debere  pronunciamusj  decemimus^ 
^  declaramusy    eosque    separamus    et    divorciamusy    eisdem^ 


(a)  Kiiight*sServicc>the  Court  of  Wards,  &c.  abolished.  Stat.  12  Car,  2,  c.24. 
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que  Christophoro  et  Eliz.  Ucentiam  ei  libertatem  ad  aliA  ^oia 
convolanda  concedimusy  tribuimusy  et  imperiimur  per  kane  sen^ 
tetdiam  nostram  definititam^  sive  hoc  finale  nostrum-  de^Mimtf 
quam  sive  quod  ferimus  et  promulgamus  in  hits  scripiU^.-fiie^ 
And  after  the  said  divorce  toe  said  Christopher  Kenn  mafried 
and  took  to  wife  Elizabeth  Beckwith.  And  afterward?,  atm0>^,^ 
[*  43  a.  j  5  Eliz.  before  divers  commissioners  ecclesiastical,  ^the  said  B. ;  ^ 
Beckwith  did  libel  against  the  said  Ch.  Kenn,  that  he  (before 
the  marriage  contracted  betwixt  them)  had  married  with  the 
said  E.  Stowel,  whereupon  process  was  awarded  against  the 
said  1^.  pro  interessej  and  on  due  examination  of  the  cause 
there  was  a  sentence,  that  the  marriage  betwixt  the  said  C. 
Kenn  and  E.  Beckwith  was  lawful,  and  sentenced  them  adexe* 
quenda  coiyugaV  obsequia^  Sfc.  And  that  the  said  C.  Kenn  was 
never  lawfully  married  to  the  said  E.  Stowel ;  and  afterwards 
the  said  E.  Beckwith  died,  after  whose  death  the  said  C.  Kenn 
married  the  said  Florence,  by  whom  he  had  issue  one  daughter 
E.  and  died ;  and  ann,  36  El.  it  was  found  by  office  in  the 
county  of  Somerset,  by  force  of  a  Mandamus^  after  the  death 
of  the  said  C.  Kenn,  that  the  said  E.  Kenn  was  his  daughter 
and  heir,  and  that  she  was  within  age,  sc.  of  the  age  of  ten 
months.  The  wardship  and  custody  of  whom  the  Queen 
granted  to  Sir  N.  Stallenge,  and  the  said  Florence  then  bis 
wife :  whereupon  the  said  Martha  pretending  herself  to  be 
daughter  and  heir  to  the  said  C.  Kenn,  with  her  husband  Silv« 
Williams  exhibited  their  bill  in  the  Court  of  Wards  against  the 
said  Sir  N.  and  Florence,  surmising  that  the  said  Martha  was 
daughter  and  heir  of  the  said  C.  Kenn  on  the  body  of  E. 
Stowel  his  lawful  wife  (as  she  pretended  alleging  that  they 
at  the  time  of  their  marriage,  in  an.  37  H.  8.  were  both  of  them 
above  the  age  of  consent,  and  that  they  did  cohabit  together 
nine  or  ten  years  before  the  said  supposed  divorce,  during  which 
cohabitation  the  said  Martha  was  gotten  betwixt  them,  and 
prayed  leave  that  the  said  Sil.  and  M.  might  traverse  the  said 
office.  To  which  the  said  Sir  N.  and  Florence  answered,  and  the 
Dlaintiff  examined  divers  witnesses,  and  before  publication  Sir 
N.  died  ;  and  thereupon  the  said  Sil.  and  M.  exhibited  a  bill 
of  revivor  against  the  said  Florence,  and  afterwards  M.  hav- 
ing issue  El.  wife  of  the  now  plaintiff  died,  after  whose  death 
the  said  T.  Robertson  and  El.  his  wife  brought  a  new  bill  of 
revivor  to  revive  the  first  suit,  in|wbich  the  witnesses  were  ex- 
amined. And  this  case  was  referred  to  Fleming  and  Coke, 
Chief  Justices,  and  to  Tanfield,  Chief  Baron,  and  to  Yel- 
verton  and  Williams,  Justices,  and  Snigg  and  Altharo,  Barons 
of  the  Exchequer.  And  in  this  case  Uiree  questions  were 
moved:  1.  If  against  the  first  divorce  the  plaintiffs  should  be 
received,  so  long  as  it  remained  in  force,  to  aver,  that  they 
did  agree  and  consent  to  the  marriage  ;  or  that  they  should  be 
concluded  by  the  said  divorce.  S.  The  second  question  was 
if  they  should  have  a  traverse  to  the  said  office  before  an  office 
found  for  them.  3.  If  they  should  have  a  bill  of  revivor  upon 
a  bill  of  revivor,  as  this  case  is,  and  the  Justices  heard  many 
arguments  before  them,  at  several  days  and  in  several  termS} 
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at  Seijearfts*  Inn.     And  as  to  the  first  it  was  objected,  that  i| 
appeari  by  Lit.  lib.  2.  foL  22.  and  by  the  stat.  ot'Merton,  c.  6. 
tno  95  H.  6.  40  b.  &c.  That  the  common  law  and  Parliaments 
•  lAve  taken  notice  ot'the  age  of  consent  of  the  male  to  be  (a) 
finirteen,  and  of  the  female  *to  be  twelve  ;  and  therefore  it  is     #  r  ^^  (,1 
IriaRfeat  the  common  law.     Ai^d  if  in  truth  the  husband  and  («]  ut.  sect.* 
wife  are  of  age  of  consent  at  the  time  of  the  marriage,  no  di«  104. 
force  after,  pretending  that  they  were  within  age  of  consent,  2^i^^'Jq^'^ 
Ml  conclude  the  parties  or  their  heirs,  but  they  may  prove 
the  contrary  at  the  common  law,  and  chiefly  in  the  case  at 
bar,  because  it  concerns  inheritance  and   the  true  descent 
thereof;  et  sententia  contra  mairimon*  nunquam  transit  in  rem 
judical*.    2.  Admitting  that  they  were  within  age  of  consent, 
aod  after  age  of  consent  they  assent  or  cohabit,  and  have  issue, 
although   a  divorce  for  impuberty  and  minority  of  years  he 
had,  yet  it  is  but  evidence,  and  shall  not  conclude  the  parties 
in  ar;y  action  at  the  common  law  to  prove  the  assent ;  for  in* 
asmuch.as  the  divorce  is  had  for  that  cause,  and  the  cause  is 
triable  by  the  common  law,  the  divorce  shall  not  conclude. 
And  11  H.  7.  27  a.  was  cited,  that  he  who  pleads  a  divorce 
ought  to  shew  the  cause  of  the  divorce  ;  and  if  the  cause  be 
triable  at  the  common  law  (as  it  is  in  the  case  at  bar),  there  it 
shall  not  conclude;  but  if  it  be  a  thing  not  triable  at  the  com- 
mon law,  as  a  precontract,  profession,  &c.,  there  it  is  other- 
wise.   But  as  to  that  it  was  resolved  by  all  the  said  Justices  l.Thc  ecclc»- 
and  Barons,  that  the  said  sentence  should  conclude  as  long  as  hJSuicntenoBd 
it  remained  in  force  (b),  and  that  for  divers  causes.     1.  The  the  contract 
Ecclesiastical  (b)  Judge  hath  sentenced  the  contract  and  mar-  &d<i  marriage 
riage  to  be  void  and  of  no  effect,  and  although  they  were  of  ^^  eftiC^ 
the  age  of  consent;  yet  if  the  original  contract  was  void,  and  and  so  there 
of  no  effect,  then  there  was  iust  cause  of  divorce.    2.  There  wnsjuatcauae 
were  words  of  divorce  and  separation,  eosd^  divorciamus  et  SC'   2Theworfa 

^dirorcc  and  separation  ogives  each  liberty  ad  alia  vota  eonvolanda,  3.  If  the  marriage  had  heea 
'VWi  annos  uubiUs,  the  Ecclesiastical  Judge  b  judge  as  well  of  the  assent  as  of  the  first  contract. 
Credit  is  to  be  given  to  the  sentences  of  ecclesiastical  courts,  in  things  of  which  the  cognizance 
bcbngs  to  them.  {b)  Cr.  Jac.  186. 


(b)  Where  in  civil  causes  the  temporal  C.  J.  De  Grey,  the  parties  to  the  suit,  or  at 
^oQrti  find  the  question  of  marriag;c  directly  least  the  parties  against  whom  the  evidence 
■eterrained  by  the  ecclesiasticil  court,  (hey    was  received,  were  parties  to  the  sentence. 


^tjurisdiclion.    They  receive  it  iipou  the  1 1  State  Trials  861 .    1  Phillips  on  Evidence 

^  principles,  and  subject  to  the  same  SS2.  5th  edit.  Sinclair  v.  Sinclair^  1  Hapg. 

^les,  by  which  they  admit  the  acU  uf  other  Rep.  894.    A  marriage  established  by  the 

^<Hirts.    A  sentence  of  nullity,  therefore,  sentence  of  a  foreign  court,  having  proper 

*^  a  sentence  in  affirmance  of  marriage,  jurisdiction,  is  also  conclottve,   per  Lord 

^ve  been  received  as  conclusive  evidence,  Hardwicke,  1  Yes.  159.    But  a  sentence  in 

^toeestion  of  legitimacy,  arising  inci-  a  cause  of  jactitation,  although  it  is  evi- 

"^tally  upon  a  claim  to  a  real  estate.     So  dence  against  a  marriage  upon  a  title  in 

jl^^tence  in  a  cause  of  jactitation  has  ejectment,  and  in  personal  actions  immedi- 

T^Q  received  as  evidence  against  a  mar-  ately  founded  upon  a  supposed  marriage, 

'^,  upon  a  title  in  ejectment,    and  in  is  not  like  a  sentence  of  nollity  conclusive, 

P^nal  actions  immediately  founded  on  a  U  3t,  Tr.  861. 
^J(P09e4  umrriage*    In  »U  these  caset>,  said 
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paramus ;  and  gives  each  of  them  liberty  ad  alia  vota  convo 
landa.  S.  If  the  marriage  had  been  infra  an.  nubilesj  the  Ec 
clesiastical  Judge  18  judg^e  as  well  of  the  assent  as  of  the  firs 
contract,  and  what  shall  be  a  sufficient  assent  or  not ;  anc 
(c)  Jenk.  Cent,  although  the  Ecclesiastical  Judge  shews  the  (a)  cause  of  bii 

sentence,  yet  forasmuch  as  he  is  Judge  of  the  original  matter 

sc.  of  the  lawfulness  of  the  marriage,   we  will  never  exaraiiM 

the  cause,  whether  it  be  true  or  not ;  for  of  things  (the  cogni< 

zance  whereof  belongs  to  the  Ecclesiastical  Court)}  we  ought 

to  give  (b)  credit  to  their  sentences,  as  they  give  to  the  judg< 

nients  in  our  Courts.   Also  the  rule  of  their  law  is,  quod  mas 

ciili  quidem  puberes  facmince  viri  potentes  matrimon*  consenlir 

possunt  ;  and  the  determination  thereof  doth  belong  to  theii 

The  cause  of     cognizance.     And  as  to  the  case  of  II  H.  7.  27  a.  it  is  true. 

the  divorce        that  the  cause  of  the  divorce  ought  to  be  shewed,  because 

bS^.^  some  divorces  di$>so1ve  the  marriage,  sc.  a  vinculo  matrimonii, 

(b)  Jenk.  Cent,  bastardise  the  issue,  and  bar  the  wife  of  her  dower,  and  some  c 

o^'n  ^°'^^^'  ^^nsd  et  ihorOj  which  do  not  dissolve  the  marriage,  nor  bar  the 

5  Co.  7  a.  ^'''^  of  dower,  nor  bastardise  the  issue  ;  but  in  the  case  of  de* 

Caudrj's  case,    privation  the  (c)  cause  need  not  be  shewed,  for  be  it  right  oi 

8  Co.  135  b.       wrong,  upon  cause  or  without  cause,  it  stands,  and  every  depri* 

Cawiy^i.         vation  disables  and  removes  the  party  deprived,  as  well  foi 

(r)  1  Sid.  71,    one  cause  as  for  another,  as  long  as  the  deprivation  remains 

[  *  44  a.  ]  *in  force.    Vide  8  Ass.  9  (d)  E.  4.  24  a.  7  E.  4.  (e)  32  a.  3  H. 

, .     .„.    6.  12  H.  8.  3.    And  Coke  C.  J.  cited  the  case  in  22  E.  4.  Tit 

Corbet'^ci^r  Consultat.    5.  Corbet's  case,  where  the  case  was,  that  Sir  R. 

((f)Br.pleading  Corbet  had  by  El.  his  wife  two  sons,  Robert  the  elder,  and 

37.  Roger  the  younger,  and  died  ;  Robert  the  elder  being  within 

(e)*Fiu^Bar.96.  ^^^  ^S^  of  fourteen  years,  took  one  Maud  to  wife,  and  at  full 

Br.  Abbe  et       age  they  cohabited  together,  ethabuerunt  carnal,  copulam,  ei 

Prior  14.  eogniii  et  reputati  pro  xiro  et  uxore  palam  ;  and  afterwards  the 

123,  ^      ^     said  Robert  put  away  the  sqid  Maud  his  wife,  having  no  issues 

by  her,  and  married  one  Lettice,  &c.  living  the  said  Maud, 

and    had    issue    Robert   by  her;    and    afterwards    Robert, 

who  so   married  Lettice,  died,    and   Liettice  declared  pub- 

licly  that  she  was  the  lawful  wife  of  Robert,  and  her  son  a 

mulier ;  for  which  the  said  Roi>:er  the  son  of  the  said  Sir  Robert 

Corbet  sued  in  the  Spiritual  Court  to  reverse  the  marriage  be« 

tween  Robert  his  brother  and  Lettice,  and  that  lattice  be  put 

to  silence  :  for  which  cause  Lettice  sued  a  prohibition.     And 

1.  lfR.andM.  in  that  case  three  points  were  resolved.     1.  That  if  Robert 

bad  had  issue,    and  Maud  had  had  issue  and  had  been  unjustly  divorced,  and 

ihey  ""^J'.^      afterwards  Robert  had  married  Lettice  and  had  issue  and  died, 

theEcclesiasti-  the  issue  of  Robert  and  Maud  might  sue  in  the  Ecclesiastical 

cal  Conrt  to      Court  to  avoid  the  divorce ;  for  so  long  as  the  divorce  stood  in 

avoid  thcdi-      force  (the  common  law  gives  so  great  credit  (/)  to  it)  the  issue 

(/)Jcnk.Cent.  could  not  have  remedy  by  the  common  law.    And  note  in  the 

2S9.  4  Co.  49.    case  no  cause  of  the  divorce  doth  appear,  but  because  the  mar- 

n  cS^7^'  riage  was  had  when  the  parties  were  infra  annos  nubiles  :  and 

Candiy's'casc,   in  the  said  case  of  divorce,  the  issue  shall  have  his  suit  to  re- 

8  Co..  135  b.       verse  it  originally  in  the  Spiritual  Court ;  for  the  divorce  is  a 

^Veiitr.^a.      spiritual  judgment,  and  ought  to  be  reversed  in  the  Spiritual 

'^  ^    '         Court.    But  in  the  case  of  Corbet  there  is  no  divorce,  nor 
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other  spiritual  judgment  that  should  disable  the  said  Roger ; 
and  therefore  he  ought  originally  to  begin  at  the  common  law  See  i  Rlc,3,4  a. 
asbeir,  and  he  shall  have  all  actions  in  the  temporal  court  as  P^*^* 
heir,  and  all  beneBts  as  heir  against  the  issue  of  Lettice  not- 
withstanding  the  second  marria^ge;  for  that  is  void  in  all  laws 
temporal  and  spiritual^  and  the  action  and  original  to  bastard- 
ize any  shall  not  be  moved  originally  in  the  Spiritual  Court, 
when  no  spiritual  sentence  doth  disable  him  :  but  he  shall  begih 
in  the  temporal  court,  and  then,  if  need  be,  they  shall  write  to 
thespiritualJudge,  if  general  bastardy  be  alleged;  and  the 
reason  thereof  is,  because  a  man  may  be  a  bastard  in  the  tem- 
poral law,  and  mulier  in  the  spiritual  law,  and  e  converso.    As 
a  man  who  is  begotten  in  adultery  during  the  coverture  is  mulier 
by  the  temporal  law,  and  bastard  by  the  spiritual  law.    And  if 
a  man  {d)  beats  a  clerk,,  if  he  sues  in  the  Spiritual  Court  to 
excommunicate  him  for  the  offence,  he  doth  well :  but  if  he 
sues  there  to  have  amends,  he  shall  have  a  prohibition.  2.  It  was  ^Vben  tire 
resolved  in  the  said  case  of  Corbet,  that  when  the  Spiritual  gif^'J^^J^f  ?„!* 
Court  shall  have  jurisdiction,  the  whole  cause  ought  to  be  spi-  nsdictlon,  the 
ritual :  as  if  a  parson  libels  against  a  layman  for  taking  away  whole  cause 
his  tithes,  the  temporal  court  shall  have  jurisdiction,  for  it  is  *'"^jVJ?^^ 
mixed  with  the  temporality:  and  in  the  same  case  the  matter  (S)^.n.b.51. 
^is  mixed  (by  consequence)  with  the  temporalty,  ;c.  that  the     [*44b.  ] 
one  is  heir,  and  that  the  other  is  a  bastard  ;  but  if  the  said  case  K.52t.  12  H.7. 
of  tithes  be  between  parson  and  parson,  or  between  a  parson  23a.4Co.20b. 
and  a  layman,  if  the  right  of  tithes  comes  in  question,  the  Spi- 
ritual Court  shall  have  the  jurisdiction  (c).     See  the  statute 
Dc  circumspecte  agaiisy  where  it  is  said  that  (a)  mere  spirituali  (a)  2lD8t.488. 
belong  to  the  ecclesiastical  cognizance.     And  Linwood,  cap. 
Deforo  competent,  fo.  7.  sdLiihj  mere  spiritualia  sic  dicta^  quia 
non  habent  mixturam  temporalium :   and  where  the  said  act 
^\%  de  mortali  peccato^  Linwood  expounds  it,  and  saith,  tio/i 
(h)intelligas  de  omni  ptccato  morlaliy  sed  de  tali  cujus  puniiio  de  (&)  2Iii8t.48S. 
iui  naturd  spectat  ad  forum  eeclesiasC :  nam  si  de  ralione  cujuS' 
W  peccati  mortaC  cognosceret  ecclesia^  sic  periret  temporaP 
glaui  jurisdiction  cum  vix  esset  dare  caus.  quia  ralione  peccati 
possit  deferri  ad  eccles\    3.  It  was  resolved  in  the  said  case  of  \Vhen  the 
Corbet,  that  when  the  whole  cause  is  originally  spiritual,  yet  whole  caiwc  is 
ifafter  in  the  Spiritual  Court  they  are  to  try  a  temporal  conu-  rituai,*yet'if" 
sance,  a  prohibition  shall  issue ;  as  if  one  parson  saith,  that  the  after  lo  the 
place  is  within  his  parish,  and  the  other  contrary,  after  such  Spiritual  Court 
inatter  shewed  a  prohibition  shall  issue  (d);  and  therewith  a  temporal  co^ 
8gree  39  E.  3.  23.  et  (c)  5  H.  5.  10  b.     Note,  reader,  a  good  nusance,apro- 
difference  between  a  repeal  of  a  sentence  of  divorce  given  in  WWtion  shall 
the  life  of  the  parties,  and  to  give  sentence  of  divorce  after  the  '""''* 
ileath  of  the  parties.     For  it  appears  by  the  said  case  of  22  E.  ^-^tSn^ag 
4*  that  a  sentence  of  divorce  may  be  repealed  in  the  Spiritual  Br.Jari8.30. 
(^urt  by  a  suit  there  after  the  death  of  the  parties ;  but  if  any 


(c)  Icc.  Cheetman  r.  Hoby^  Willcs  680.        (d)  Acc.  Rutler  v.  Taieman,  1  Sid.  89.  S.C. 
^rakiy.  Taylor.  1  Strange  87.    Com.    Dig.     I  Lev.  78.  Cora.  Dig.  Prohibition.  F.  U. 
Pr»liibitioD,  G.  6. 
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of  the  parties  be  dead  before  any  divorce  sentenced  in  the  Ec« 
clesiastical  Court,  there  they  cannot  sue  in  the  Spiritual  Court 
to  declare  th^  marriage  void,  and  to  bastardize  the  issue  (e). 
For  the  trial  doth  originally  belong  to  the  King^s  Court,  where 
no  disability  is  by  sentence  in  the  Spiritual  Court ;  and  there- 
with apee  39  Ass.  p.  10.  39  E.  3.  31.  and  24  H.  8.  Tit.  Bas- 
A  divorce  after  tardy  44  b.    That  a  divorce  after  the  death  of  any  of  the 
the  dcaA  of     parties,  or  a  sentence  declaratory  that  the  marriage  was  void 
ties^or  a  sen^  after  the  death  of  any  of  the  parlies,  shall  not  bind  them  ;  for 
tence  declara-    it  is  but  in  effect  to  bastardize  the  issue,  of  which  they  have  not 
tory  that  the     originally  cognizance,  as  hath  been  said.     Vide  19  Ass.  p.  2. 
^Idafter^t^    that  if  two  be  married  infra  annos  nuhiles^  and  after  the  full  age 
death  of  aoy      adivorce  be  between  them,  it  dissolves  the  marriage  ;  for  there 
^l^  ^"v^d    ^^^  ^'^^^  brought  an  assise  as^ainst  her  husband  :  see  Bury's  case 
them."*'    "*      *>*  ^^^  Fifth  Part  of  my  Reports,  fol.  98.  and  see  Cawdry's 

case  in  the  same  book,  and  see  Bunting's  case  in  the  Fourth 

Part  of  my  Reports,  fol.  29.  and  11  H.  7.  9.  34  II.  6.  14.   12 

.  H.  8.  5.     As  to  the  second  point  it  was  objected,  that  the 

Elaintiff^  should  have  a  traverse  without  any  office  found  for 
im ;  for  when  a  direct  and  sufficient  office  is  found  in  one 
county  by  force  of  a  Diem  clausit  exiremum^  or  Mandamus^  after 
the  death  of  the  ancestor  there  shall  never  be  an  office  found 
again  for  the  same  land,  as  long  as  that  stands  in  its  force ;  for 
otherwise  the  law  would  never  have  an  end :  and  therewith 
agree  4  H.  4.  Cor  7)  15.  14  E.  4.  5.  15  E.  4.  11.  2  E.  7.12. 
1§.  and  therefore  it  would  be  hard  to  compel  him  to  find  an 
[♦  45  a.  ]    office  for  him,  ♦before  he  can  traverse;  where  by  the  law  he 
cannot  find  in  such  case  any  office.     2.  It  was  objected  that 
2  Inat.  688,       the  Statute  of  2  E.  6.  c.  8.  hath  remedied  it  if  any  office  were 
689,  Ac.  requisite  by  the  common  law,  the  words  of  which  act  are — 

^^  And  whereas  one  person  or  more  is  or  shall  be  found  heir  to 
'^  the  King's  tenant  by  office  where  any  other  person  iaor  shall 
'*  be  heir,  or  if  one  person  or  more  be  or  shall  be  found  heir 
<^  by  office  in  one  county,  and  another  person  or  persons  is  or 
'^  shall  be  found  heir  to  the  same  party  in  another  county,  &c. 
"  be  it  enacted,  that  every  person  grieved  by  any  such  office 
^*  shall  and  may  have  his  or  their  traverse  to  the  same  imnie- 
^*  diately,  or  after,  at  his  or  their  pleasure,  and  proceed  and 


(b)  Acc.  Co.  Lilt.  33  a.  Morris  v.  Webber^  bctwern  voidable  niarrin^cs  and  marriages 
Moor  288.  Hinks  v.  Harris,  2  Salk.  548.  void  ab  initio :  the  former  arc  esteemed 
S.  C.  [Comb.  200.  4  Mod.  182  ]  Eiliot  and  valid  to  all  civil  purposes,  unless  sentenceof 
Sugden  T.  Gurr,  2  Phill.  16.  The  reason  nullity  is  actually  declared  during  the  life- 
why  the  Spiritual  Court  cannot  give  sod-  timeof  the  parties;  and,  consequently,  after 
IcDce  to  annul  a  roarriaj^e  after  the  death  of  the  deatli  of  oue  of  the  parlies,  theJssue  can- 
the  parties  is  said  tol>e,  because  the  sentence  not  be  bastardized;  but  the  latter  is  a  mere- 
is  gvven  only  pro  salute  animoi;  and  then  it  tricious  and  not  a  matrimonial  union  :  no 
is  too  late,  Pride  v.  Earls  of  Bath  and  Mon-  scntetice  of  avoidance  is  necessary ;  and  the 
tague,  1  Salk.  120.  Although  the  Ecclesi-  issue  maybe  bastardizcdafterthedcath  of  one 
astical  Court  cannot  pronounce  sentence  of  or  both  the  parties,  by  proving  that  thcsup- 
nuUity  after  the  death  of  one  of  the  married  posed  marriage  vas  void  ab  initio.  Philips  v. 
parties,  yet  it  may  punish  the  survivor  for  Burif^  Skinn.  470.  Pride  v.  Earl  of  Bmik, 
the  offence,  Brownsword  v.  Edwards,  2  Ves.  and  Montafcu  Elliot  and  Sugden  v.  Gurr,  sik. 
245.  Hemming  v.  Price,  12  Mod.  432.  sup,  and  Ude  Haydon  v.  Gould^  1  Salk.  119. 

In  the  temporal  Courts  there  is  a  difference  Co.  Litt  244  a. 

1 
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^^  iavt  like  trial  and  advantage,  as  in  other  cases  of  traverse." 

By  which  it  appears  that  the  party  grieved  shall  have  a  tm- 

verse  (without  speaking  of  any  office),  and  proceed  and  have 

fiuch  advantage  as  in  other  cases  of  traverse:  and  in  other 

cases  of  traverse  there  needs  not  any  office.     But  it  was  re-  The  plaintirr 

9ol?ed,  that  as  this  case  at  bar  is,  the  plaintiff  ouo;ht  to  have  an  ought  to  have 

office  found  before  be  can  traverse.    And  as  to  the  first  objec-  bcfore*hc  cnu 

tion  it  was  answeredjand  resolved  that  in  such  special  case  of  tra\-erac.    He 

finding  an  heir,  he  who  is  right  heir  and  grieved  by  the  office  ^^^  ^^a^^^ 

shall  have  a  new  writ  of  Diem  clausit  extremum^  or  Mandamus,  cd  by  the  office] 

For  he  is  a  stranger  to  the  said  office,  and  therefore  the  shall  have  a  ' 

office  shall  not  ^conclude  hira.    And  the  said  rule,  and  the  "f^  ^1^^^  ' 

Hooks  are   to   be   intended,   that  the  same  person  shall  not  JrmMmTor''' 

ha?e  a  new  Diem  clausit  extremwn^  or  Mandamus,  after  an  Mandamus. 

office  once  duly  found;  but  anoTher  person  shall  have  one  JeDk.Cent.289. 

in  that  case  to  prove  himself  heir,  and  therewith  agree  30  Cro.  Jac.  186. 

Ass.  p.  28.  F.  N.  B.  !^6I,  262.  4  H.  7.  15  b.  12  R.  2.  Livery  2i*n8t.^690 

%.  Stamf.  Praerog.  52  b.   And  that  there  ought  to  be  an  office 

before  he  can  traverse,  the  common  law  therein  hath  great 

reason  f  for  when  the  King  id  sure  of  wardship  or  primer  seisin 

hy  the  office,  it  is  not  reason  that  any  one  who  pretends  him- 

%lf  heir  should  traverse  the  first  office  that  the  other  is  not 

heir,  until  the  King  be  sure  to  ha?e  profit  by  him,  either  by 

hardship   or  primer  seisin ;    for  then,  after  the  first  office 

avoided  by  traverse,  he  might  shew  matter  to  bar  the  King  of 

wardship  and  primer  seisin,  which  would  not  be  reasonable. 

Also  at  the  common  law  interpleader  lies,  where  by  two  seve-  ^'  common 

ral  offices  in  one  and  the  same  county  several  persons  are  Jnie"  where 

severally  found  heirs  to  one  and  the  same  person,  to  one  and  by  two  several 

the  same  land  ;  ergo,  the  partj  grieved  may  have  a  writ  to  find  ^^?^f  *'*  *'"® 

an  office  for  him  ;  for  otherwise  no  interpleader  can  be:   for  SunV«e^rai 

the  heir  who  was  first  found  heir  shall  have  a  scire  facias  in  the  personR  are 

Chancery  against  htm  who  is  found  heir  by  the  second  office  severally  found 

((>ecau8e  the  King  is  in  doubt  to  whom  to  make  livery) ;  upon    ^^"* 

whieb  if  he  appear,  and  justify  the  second  office,  for  the  trial 

of  the  privity  of  the  blood,  then  he  ought  to  traverse  the  first 

office  (for  airthe  interpleading  shall  be  thereupon),  and  upon 

the  trial  thereof  he  who  is  found  heir  shall  nave  livery.     So 

that  it  clearly  appears  that  be  who  traverses  the  office  in  such 

case  ought  to  have  an  office  found  for  him  by  the  common  law: 

and  therewith  agree  36  E.  3.  Travers.  44.    16  E.  4.  4.  Fitz. 

Nat.  Br.  162,  262.     For  he  who  ought  to  sue  ♦livery,  ought    [*  45  b.  ] 

to  have  an  office  before  he  traverses.     Otherwise  of  a  stranger 

who  destroys  the  King's  title.     Vide  36  E.  3.     Traverse  44. 

12  E.  4.  18  b.  16  E.  4.  4  a.  43  Ass.  20.  9  H.  7.  24.  6  E.  4.  5- 

12  H.  6.  46  E.  3.  Bre.  618.     As  to  the  second  ol^ection,  it 

was  answered  and  resolved,  that  the  said  act  of  2  E.  6.  gives 

not  a  traverse  to  him  who  pretends  himself  to  be  heir  against 

an  office  finding  for  another  heir,  without  an  office  found  for 

him;  for  that  is  incident  to  it,  which  is  not  taken  away  by  the 

general  words  of  the  act ;  for  then  all  interpleaders  would  be 

thereby  also  taken  away,  which  never  was  the  intention  of  the 

act :  but  the  intention  of  the  makers  of  the  act  was,  to  take 
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away  a  great  doubt  that  was  at  the  common  law,  if  c 

found  heir  within  age  by  one  office,  and  afterwards  anoi 

found  heir  in  the  same  county  of  full  age,  if  any  traver! 

interpleader  should  be  immediately,  or  if  the  traverse  a 

terpleading  should  stay  until  the  full  age  of  the  infan 

vexata  quastioj  as  appears  in  our  books,  scil.  36  E.  3.  Tr; 

44.  5  E.  4.  4.  1  H.  7.  14  a.  F.  N.  B.  162.    And  therefi 

(tf)  2E.6.  c.S.  oust  that  doubt  was  the  stat  of  (a)  3  E*.  6.  made,  by  whic 

21^.  6^,        enacted,  **  that  the  party  grieved  shall  have  a  traverse 

'    ^'  diately,"  which  word  (immediately)  proves  the  intention 

said  act  to  provide  for  the  said  doubt,  and  to  give  him  wl 

ffrieved  in  such  case  a  traverse  presently :  but  not  to  all 

foundation  of  the  traverse,  sc.  office,  which  ought  to  be 

for  the  party  grieved  before  he  could  traverse :  and  wbe 

statute  saith  that  he  shall  have  a  traverse  presently,  it 

(6)  2  Inst.  690.  tended  that  he  ought  to  observe  all  (b)  incidents  to  a  tra^ 

There  cannot    for  the  office  IS  the  ground  and  foundation  of  his  traverse 

be  a  bill  of  re-  ^^  ^j^^  third  point  it  was  resolved  by  the  greater  part, 

bluof  rcnvor.   bill  of  revivor  on  a  bill  of  revivor  should  not  be  admitted  ( 

(c)  6  Co.  45  a.    thc  infiniteness  :  for  (c)  infinitum  injure  reprobalur;  a 

9  Co.  168  b.       writ  of  journeys  accompts    on  journeys   accompts  sht 

2^lMt  340        brought.     But  it  was  resolved  by  all,  that,  as  this  case  i 

Hob.  159.         last  bill  of  revivor  was  absurd,  for  it  prays  that  the  fir 

might  be  revived ;  and  the  first  bill  prays,  that  Martha 

traverse,  and  Martha  is  dead ;  and  therefore  the  bill  of  re 

ought  to  have  prayed  that  her  heir  might  traverse.    A 

first  the  divorce,  so  long  as  it  doth  remain  in  force,  doti 

the  right.    ^.  The  not  finding  of  an  office  doth  disabi 

plaintiOF  to  traverse  the  office :  and,  lastly,  the  bill  of  revi^ 

the  bill  of  revivor,  as  this  case  is.  is  not  maintainable. 


(r)  According  to  the  present  practice  of    first  bill.    Vid,  AUomejf* General  v. 
the  Chancery  Courts  there  may  oe  a  bill  of    Aam,  Hard.  201. 
revivor  on  a  bill  of  reyivor  to  revive  the 
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^OL  IV. 


DEO,  PATRI--E,  TIBI. 


QUOD  scripsi  (ut  noverit 

lector    eruditus)    priorum 

mearam  in  nonnullis  Pre* 

fationum  de  legum  Anglise^ 

etantiquitatc  et  excellentia, 

doas  has  produxit  quaestio- 

pes:  I.   An  historiographi 

in  hoc    milii    conveniunt 

quod  in  illis  adeo  confiden- 

ter  asserui :    2.  Cum   tarn 

crebra  facta  sit  de  legibus 

An^iis    municipalibus  rc- 

P^titio^  quodnam  sit  corpusr 

^vetextus  juris  municipaiis 

^t  ubi  deinde  inveniendum. 

■Ad  utrasque   quarum    re* 

•pension'   tandem    reddere 

\^9nm  est.  Primam  quod  at- 

^^liet^    quanquam    libri   et 

^ta  publica  (qua;  sunt  et 

^^tastatis  et  veritatis  ves- 

^^a)  a  me  in  prefationibus 

^  tertiam  etin  sextam  Com- 

^ntariorum  meorum  par- 

^m  prolata^  ejus  fidei  sunt 

5^  authoritatis  quod  histo- 

^^graphi    auxilio    nequa- 

k^iam  opus  est ;  leviori  ta- 

^en  ut  dicam  tactu^  ex  con- 

'^ntiente  historiarum  suf- 

^gto  de    antiquitate^    et 


THAT  which  I  have  writ- 
ten (as  you  know  learned 
reader)  in  some  of  ray  for- 
mer Prefaces  of  the  anti- 
quity and  excellency  of  our 
laws  of  England^  hath 
produced  these  two  ques- 
tions :  first.  Whether  histo- 
riographers do  concur  with 
that  which  there  so  con- 
stantly hath  been  affirmed  ? 
Secondly,  seeing  so  great 
and  so  often  rehearsal  is 
made  of  the  common  Iaw» 
of  England,  what  the  body 
or  text  of  the  common  law 
is,  and  consequently  where 
a  man  may  find  it  ?  To 
both  which  in  the  end  1 
yielded  to  make  answer. 
For  the  first :  albeit  the 
books  and  records  (which 
are  et  vetustalis  et  verita^ 
tis  vestigia)  cited  by  me  in 
the  prefaces  to  the  Third 
and  Sixth  Parts  of  my  Com- 
mentaries, are  of  that  au- 
thority that  they  need  not 
the  aid  of  any  historian : 
yet  will  I  with  a  light  touch 
set  down  out  of  the  consent 
h2 
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^r.  Atnos's 
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^orlescue  De 
Laudibufl. 
Hale's  Hist. 
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State  of  the 
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Sancti  Albani. 


Ez.lib.Mbnast. 
<!•  Litclifield. 


of  history,  some  proofs  of 
the  antiquity,  (and  from  the 
censure  of  those  persons, 
ivho  in  respect  of  their 
profession  (for  they  were 
monks  and  clergymen)  may 
rather  be  suspected  of  re- 
servedness  than  flattery) 
somewhat  of  the  equity  and 
excellencyof  our  laws;  and 
that  it  doth  appear  most 
plain  by  successive  autho- 
rity in  history  what  I  have 
positively  affirmed  out  of 
I'ecord,  that  the  grounds  of 
but  common  laws  at  this 
day  were  beyond  the  me- 
mory or  register  of  any 
beginning,  and  the  same 
which  the  Norman  conque- 
ror then  found  within  this 
realm  of  England.  The 
laws  that  William  the  Con- 
queror swore  to  observe, 
were  bonee  el  approbate  an- 
tiquoi  regni  leges,  that  is, 
the  laws  of  this  kingdom 
^ere  in  the  beginning 
of  the  Conqueror's  reign 
good,  approved,  and  an- 
tient.  And,  that  the  peo- 
ple might  the  better  ob- 
serve their  duty,  and  the 
Conqueror  his  oath,  he 
caused  twelve  of  the  most 
discreet  and  wise  men  in 
every  shire  throughout  all 
England^  to  be  sworn  be- 
fore himself,  that,  without 
swerving,  either  ad  dexlr* 
or  sinisir am,  that  is,  neither 
to  flatter  prerogative,  or  ex- 
tend privilege,  they  should 
declare  the  integrity  of  their 
laws    without    concealing^ 


(censura  eor*^  quos  forsan 
non  immerito  (si  spectes 
eorum  ordinem)  stispiceHs 
potius  de  vitio  reticendi 
quam  blandiendi)  de  ftqni- 
tate  et  eicellentifi  legaifi 
nostrar',  nonnuUa  adjiciam 
argumenta ;  et  quod  te8-» 
timoniis  historic  omniom 
superior'  tempor'  liquet  hoc 
imprimis  manifesto,  quod 
positive  ex  monumentis  af<* 
firipavi,  principia  nempe 
legum  nostrar'  hodie  muni- 
cipalium'^tanto  iSdVO  itiolil-* 
isse,  quod  nihil  omninoillo-* 
rum  de  origine  ostendi  po« 
test ;  haecque  illft  ftiisse  ea-* 
dem  quae  victor  Hie  Nor- 
mannus  in  hoc  AngP  regno 
inveniebat.  Leges,  qaa0 
Gulielmus  gentis  nostf  sub- 
actor  jurejurando  se  M-^ 
trinxit  observaturum,  fue- 
runt  bonfie  et  approbate 
anliqute  regni  leges.  Et, 
quo  rectius  populus  raa 
officia  et  victor  juramenC 
sanctius  observarent,  con- 
stituit,  ut  de  singulis  totiaa 
AngI'  comitatibus  }2y  viri 
sapientiores  coram  se  jura- 
rent,  quod  nee  ad  dextram 
nee  ad  siiiislr'  declinantes, 
hoc  est,  nee  preerogatiVam 
blandientes,  nee  privilegia 
dilatanles,  legum  suarum 
sanctitatem  -  patefacerent, 
nil  priBtermitlentes,  nil  ad-^ 
dentes,  nil  prasvaricando 
mittentes :  Et  Aldredus  Ar- 
cfaiepisc*  (qui  corona  Regis 
caput  cinxit  triumpbali)  et 
Hugo  Londinensis  Bpis- 
cop'/  per  prtecept^  Regit 
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ccripserunt  propriis  mani* 
bofl  omnia  qus  prffid' jura- 
ii  dixerunt.  Et  has  (teste 
Inguipho)  authenticas  esse 
et  perpetuas  per  totum  reg- 
QQin  Angl*  invioiabiliter  te- 
nendas  sub  pcsnis  gravissi^ 
mis  proclamavit.  Summam 
cojus^  cum  digessisset  in 
Magn'  (ut  loquimur)  Char* 
Cam,  solum  proculdubio  et 
fundament'  leg'  omnium 
posterior'  signaculo  securi- 
tatjs  et  voto  beavit  seterni- 
Catis^  hoc  generali  conclu- 
^ens  edicto :  hoc  quoque 
prescipimus^  ut  omnes  ha- 
bent  et  teneant  legem  Ed- 
^ardi  Regis  in  omnibus 
rebus :  benignique  sui  ope- 
rta  prselustri  hac  sua  in- 
«crip'  erexit  frontispicium: 
Willielmus  Dei  gratia  Rex 
Anglorum^  Dux  Norman- 
aor',  omnib'  bominib'  suis 
Francis  et  Anglicis  salutem. 
Statnimus  imprimis  super 
omnia  unum  Deum  per 
totum  regn'  nostr*  vene- 
rari,  unam  Odem  Christi 
•eroper  inviolatam  custo- 
4irij  pacem  et  concordiam^ 
Jadieiura  et  justiciam  inter 
Anglos  et  Normannos^ 
Francos  €t  Br i tones  Wal- 
li«  et  Cornubise^  Pictos  et 
ficotos  Albanian,  similiter 
inter  et  insulanos^  pro- 
'yincias  et  patrias^  qusB  per- 
iiaent  ad  corona  m  etdignita- 
iltm  defensionem  et  obser- 
fBtbnem  et  honorem  regni 
iiMtri^  et  inter  omnes  nobis 
.  filiectospeniniversam  mo- 
•  Batcbinm  rej^ni  Britanniai 


adding,  or  in  any  sort  vary« 
ing  from- the  truth.  And 
Aldred,  the  Archbishop  that 
had  crowned  him,  and 
Hugh,  the  Bishop  of  Lour 
don,  by  the  King's  com- 
mandment wrote  that  which 
the  saidjurats  had  delivered: 
and  these,  (as  saith  InguN 
phus)  by  public  proclkma^ 
tion,  he  declared  to  be  au«- 
thentic,  and,  for  ever,  under 
grievous  punishment,  to  be 
inviolably  observed,  the  sunt 
of  which,  composed  by  him 
into  a  Magna  Charta,  (the 
groundwork  of  all  those 
that  after  followed)  hebless^ 
ed  with  the  seal  of  security, 
and  wish  of  eternity,  clos- 
ing it  up  with  this  general 
edict :  and  we  further  com- 
mand that  all  men  keep  and 
observe  duly  the  laws  of 
K.  Edward :  rearing  up  the 
frontispiece  of  his  gracious 
work  with  bis  glorious  stile 
"  Willielmus,  Dei  gratia 
Rex  Anglorum,  Dux  Nor- 
manor'  omnibus  hominibus 
suis  Francis  et  Anglicis 
salutem.  Slatuimus  im^ 
primis  super  omnia  unum 
Deum  per  totum  regn' 
nostr'  venerari,  unam  fidem 
Christi  semper  inviolatam 
custodiri,  pacem  et  securi*' 
tatem  et  concordiam  judi* 
cium  et  justitiam  inter  An- 
glos et  Normannos  Francos 
et  Bri tones  WallisB  et  Cor- 
nubiee,  Pictos  et  Scotos 
Albanise,  similiter  inter 
et  insttlanos,  provincias  et 
patrias  qu»  pertinent  ml 


Ez  Ingiilpho 
Abbate  Crow" 
landcnse. 
Ez  libro  Anti- 
qaaruii)  le^uni. 


Ex  libro  ma^ii^ 
scripto  de  leg^ 
bus  aotlqai«» 
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Ex  Mat.  Par. 
monacho  Sane* 
ti  Albani. 


£z  Rogero 
Hoveden,  Prcs- 
bytcro. 


Ex  Mat.  Par. 


Ex  Roger  Ho- 
veden. 


corondm  ct  difi;nitatem,  de- 
feniionem  et  observationein 
et  honorem  regni  nost',  et 
inter  omnes  nobis  subjectos 
per  universam  monarchiam 
regni  Britanniae  firmiter  et 
inviolabiliter  observari.'' 
W.Rufus  that  8uc(^eeded  his 
father^  so  exceeded  himself 
in  misrule  and  oppression^ 
that  there  is  left  no  register 
of  his  goodness  in  this  kind; 
for  in  his  time  the  kingdom 
was  oppressed  with  unjust 
exactions,  and  justice  itself 
corrupted  with  evil  usages^ 
as  appeareth  by  the  great 
Charter  of  his  succeeding 
brother  King  Henry  I.  who 
thereby  took  away  all  the 
evil  customs  wherewith 
the  kingdom  of  England 
was  unjustly  oppressed, 
and  restored  the  law  of 
King  Edward,  (such  law 
as  was  in  the  time  of  the 
holy  Confessor)  with  those 
amendments  which  his  fa- 
ther added  by  the  advice 
of  his  Barons.  What  these 
were  Mat.  Par.  (who  hath 
inserted  the  charter  in  his 
story)  declareth  to  be  the 
ancient  liberties  and  cus- 
toms which  flourished  in 
this  kingdom  in  the  time 
of  holy  king  Edward.  And 
herewith  agreeth  Hoveden 
in  these  words :  King  Hen- 
ry I.  took  away  all  the 
evil  customs  and  unjust 
exactions  wherewith  the 
kingdom  of  England  was 
unjustly  oppressed  :  he 
settled  an   assured    peace 


iirmiter  et  inviolabilite 
servari.  Patri  qui  sue 
Gulielmus  Rufus,rem 
g^bernando  liberta(< 
omnes  supprimendo  i 
excessit,  quod  virtnti^ 
hujusmodi  ne  reliquun 
nino  est  vestigium ; 
illo  enim,  regnum  op 
sum  erat  injustis  exac 
bus,  jnsticiaque  ipsa 
adulterabatur  cdnsui 
nibus,  ut  plane  const 
Magna  ilia  Charta  a 
dentis  sui  fratris  Hi 
priroi,  qua  penitus 
gavit  omnes  malas  co 
tudines  quib'  regn'  . 
injnste  opprimebatui 
stauravit  l^gem  regis 
wardi,  (banc  nimirum. 
sancti  illius  Confessoi 
guisset  temporibus) 
illis  emendationib'  quil 
ter  earn  emendavit 
consilio  Baronum  su< 
Leges  hae  a  Mat. 
(cujus  historia  banc  '. 
insertam  donationem) 
centur  fore,  Libertat 
Consuetudines  anti 
quffi  floruerunt  in  i 
tempore  Sancti  Regit 
wardi.  Hoc  etiam  tei 
Hoveden,  in  haec  v< 
Rex  Henricus  primuc 
nes  malas  cpnsuetudir 
iniquus  exactiones,  q 
regnum  AngI'  injust 
primebatur,  abstulit^p 
firmam  in  toto  regnc 
potuit,  et  teneri  pra 
legem  Reg.  Edwardi, 
nibus  in  commune  red 
&c.     Quod  etiam  Floi 
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Oil  Monachus  Wigorn'  (qui 

vixil  sub  Henrico   primo) 

in  iigdem   fere  verbis  de- 

monetret.     Qoin  et^  injus- 

ticia  seculi  superioris  unde 

exort^  fuit^  et  unde  et  quor 

modo  emendata  Gulielmus 

Monachus    Malmesburien- 

aishbroeminit  verbis.  Hen- 

ricas  nat'  in  Anglia  et  regie 

Dat*,  (|^c.  edicto  slatim  per 

Angliam  misso^   injostitias 

a  fratre  et  Ranulpho  instir 

tvtas  prohibuit^  &c.  aliqua- 

rom     moderation'     legum 

rcvocavit  insolitam^  sacra- 

cnento  suo  et  omnium  pro- 

ccnim  ne  luderentur  cor- 

x-<oboran8,  &c.  Rex  Steph', 

^qui  in  avunculi    successit 

^r«^um^  charta  sua  magna 

S  £  bertatum^    Baronibus    et 

ominibns  de  Anglia^  con- 

_  rmavit  his  verbis^  omnes 

I  &  bertates  et  bonas    leges 

^nas  Henricus  Rex  AnglisB 

Toncttlus  meus  eis  dedit  et 

-oncessit^  et  omnes  bonas 

isges  et  bonas  consuetudi- 

les  eis  concedo  quas  habu* 

srant  tempore  Reg.    Ed- 

'^ifardi :  curaqae  illi   tanta 

imprimis    fuit    innovation! 

>iam    intercludendi^    quod 

^ogerus  Bacon  frater  iile 

perqnam  cruditus^  in  libro 

suo  De  Impedimentis  Sapi- 

entis^  dicit ;   Rex  quidem 

Btephanus,    allatis  legibus 

Itilifls  in  Angliam^  publico 

^eto  prohibuit  ne  ab  ali- 

qao  detinerentur.       Huic 

mtcmmoue  proximns  fuit 

MMrieus    secnndas^     qui 

iriki  Miq^tt  Obafrtc  wierai 


in  his  whole  kingdom^  and 
commanded  the  law  of  K. 
Edward  to  be  observed, 
he  restored  to  all,  &c. 
The  which,  almost  in  the 
same  phrase,  Florentius, 
a  Monk  of  Worcester,  and 
living  in  the  reign  of  Hen^ 
ry  1.,  also  observeth.  And 
by  whom  the  injustice  of 
the  foregoing  age  proceed- 
ed, and  by  whom  and 
how  redressed,  William  the 
Monk  of  Malmesbury  de- 
livereth  in  these  words : 
Henry  born  in  England,  of 
kingly  birth,  &c.  by  hia 
proclamation  speedily  sent 
through  England:  restrain- 
ed the  injustice  brought 
in  by  his  brother,  and 
Ranulph,  &c.  and  abolish- 
ed the  unwonted  lenity  of 
some  laws,  giving  assur- 
ance by  his  own  and 
all  the  nobility's  oath, 
that  they  should  not  be 
deluded,  &c.  King  Ste- 
phen that  succeeded  hia 
uncle,  confirmeth  in  his 
Great  Charter  of  Liberties 
to  the  Barons  and  Cofti- 
mons  of  England  in  these 
words,  all  the  libertiea 
and  good  laws  which 
Henry  King  of  England 
my  uncle  granted  unto 
them  :  end  I  grant  them 
all  the  good .  laws  and 
good  customs  which  they 
enjoyed  in  the  reign  of 
King  Edward,  and  was 
so  jealous  of  innovation, 
as  Roger  Bacon  the 
learned  Friar  saith  in  his 


Ex  Florentio 
Monicho  Wi- 
gorn* 


Ez  WUlielmo 

Monacho 

Malmeilmry. 


Ex  libro  legiifB 
antiquamm. 


Ex  libro  Rofferi 
Bacon  De  Im- 
pedTment'  Sa- 
pientki. 
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book^  De  Impedimentis  Sa-» 
pienti&s :  King  Stephen  for- 
bad by  public  edicts  that  no 
man  should  retain  the  laws 
of  Italy  formerly  brought 
into  England.  The  next 
tfiat  succeeded  was  Hen- 
ry H.,  who  in  another 
'  Great  Charter  established 
the  former  laws  in  these 
ExUbroiegtfm  words.       Henry,    by     fhe 

England,  Duke  of  Nor- 
mandy and  Acquitain,  E. 
of  Anjou,  to  ail  Earls,  Ba- 
rons^ and  his  faithful  sub- 
^*ects  of  Prance  and  Eng- 
and,  greeting :  know  ye 
that  1,  to  the  honour  of 
God  and  holy  church,  and 
for  the  common  amend- 
ment of  my  whole  king- 
dom, have  granted  and 
restored,  and  by  my  char- 
ter confirmed  to  God  and 
holy  church,  and  to  all 
Earls  and  Barons,  and  to 
all  my  subjects,  all  grants 
and  donations,  and  liber- 
ties and  free  customs, 
which  King  Henry  my 
grandfather  ^\e  and 
granted  unto  them.  And 
ail  those  evil*  customs 
which  he  abolished  and 
remitted,  1  likewise  do  re- 
fDit,  and  for  me  and  my 
heirs  do  agree  shall  be 
abolished.  By  which  words 
it  appeareth,  that  he  had 
reference  to  that  charter  of 
his  grandfather  that  abo- 
lished the  unjust  exaction 
ftnd  usages  of  his  brother's 
reign,  and  confirmed  the 


stabilivit  leges,  in  hate  veN 
ba  ;   Henricus   Dei   gratia 
Rex  AngI',  Dux  Norma n- 
nise  et  Aquitaniae,  Come- 
Andegavice,   omnibus    Cos 
mitibus,  Baronibus,  et  fide- 
libus  suis  Francis  et  Angr 
salutem.  Sciatis  me,  ad  ho« 
norem  Deietsanctaeeccle- 
sieB,  et  pro  communi  emen* 
datione  totiusregni  mei  con-* 
cessisseetreddidis8e,etchai^ 
ta  mea  confirmassead  honO'> 
rem  Dei  et  sanctas  ecclesite^ 
et  omnibus  Comit'  et  Baron* 
etomnib'  hominib'  meis  om-» 
nes  concessiones  et  dona- 
tiones,  et  libertates  et  li- 
beras  consuetudines    quaa 
Rex  Henr'  avus  mens  eia 
dedit  et  concessit.     Simili- 
ter etiam  omnes  malas^con^ 
suetudines  quas  ipse  delevit 
et  remisit,ego  remitto  etde- 
leri  concedo  pro  me  et  has* 
redibus  meis.  Unde  liquet 
eum   in    chartam    avi   sui 
fore    relaturum,    qu&   ini- 
quas  exactiones  et  consue* 
tudines  a  regnante   fratrd 
institutas  abolevisset  et  an- 
tiq^uiores  prscstantioresque 
Sancti  Ed«  leges  corrobo- 
rasset.  Nee  minus antiqus 
pari  etiam   testimonio  con- 
stabunt    nonnullse    civita- 
tum   nostrarum   consuetu- 
dines :    de   Londino   enim 
ait  Fit-Stephen  Monacbus 
Cantuariensis  : .  prius  con- 
dita  est  quam  ilia  a  Remo 
et  Romulo,    (Romam    in- 
telligens)  undeet  adhuc  an- 
tiquis  eisdem  utuntur  legi- 
bus  communtibtts  institntig^ 
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&c.  Paulo  inferiud  perve- 
nimmus  usque  ad  tempora 
Regis  Johannis  filii  Regis 
'  Henrici  Becundi.   Hie  anno 
"decimo  iseptimo  a  suscepto 
goberiraculo^  duasilias  con- 
^titait      magnas      chartas, 
unam,  quam  decimus,  ^^S' 
nam  Chartam  (ob  rei  po- 
tius   tnomentum   quam   ob 
quantiiatem)    aliam    vero 
Chartam  de  Foresl&^   quae 
in  bodiernum  usque  extant 
diem:  de  quibusMonachus 
Sancti    Albani :      quie   ex 
f>arte   maxima   leges  anti- 
ques et  regni  consuetudines 
continebant.  Et  non  multo 
post  inquit :  capitula  quo*- 
<]oe  legum  et  libertatnm^ 
quae  ibi  magnates  confir- 
tnare  querebant^  partem  in 
charta  Re^s  Henrici  supe- 
riusscriptasunt,  partimque 
legibtts  Regis  Edwardi  an- 
iiquis  excerpta :  non  equi- 
<)em   quod    has  instituisse 
putes  Regem    Edwardum, 
«ed  quod  ex  immensa  le- 
^m   congerie,  &c.    opti- 
ma quaeque  selegit,  ac  in. 
tinam  coegit ;  ut  in  Tertise 
-Partis  Relationum  mearum 
Prffifatione  copiose   magis 
videri  est.      Quas  quidem 
Magnas  Clmrtas  Regis  Jo- 
hannis in  haec  verba  habet 
Mat.  Par.  p.  246.  eteaedem 
plane  sunt  cum  Mag'  ilia 
.Chart&  et  Charts  de  Fo- 
resta,  quae  stabiliuntnr  fir- 
.  fDsque  redduntur  in  Mag- 
.  na  Charta^  anno  nono  Hen- 
.  tici  tertii^ancita :   quarufn 
» lanta  est  excellentia^  quod 


^» 


old  and  excellent  laws  un« 
der  St.  Edward's  govern- 
ment. And  no  le^ss  ancient^ 
even  by  the  like  authori- 
ties will  appear  the  cus- 
toms of  some  of  our  cities  :  Ex  Stephamde 

for  of  London.*  saith  Pitz-  l^scc the  chl!J^ 
Stephen  (a  Monk  of  Can-  tcrofK.w.  i. 
terbury),  it  was  built  be-  idPrivfi^ir 
fore   that   of    Remm   and  Londini. 
Romulus  (meaning  Rome), 
wherefore  even  to  this  day 
they  use  the   same  ancient 
laws,     public    ordinances, 
&c.  Let  us  descend  a  litlle 
lower  to  the  times  of  King 
John,    the  son   of  Henry 
the  second,    in   the    17tii 
year  of  his   reign,    made 
the  two  great  charters,  the 
one  called  Mag.  Ghar.  (not 
in  respect  of  the  quantity, 
but  of  the  weight)  and  the 
other  Charta  de   Foresta, 
which  are  yet  extant  to  this 
day.     Of  which  the  Monk 
of  St.  Alban's  saith,   Quae  Mat. Par.  ana^ 
ex  parte  maximfi  leges  an^  p^^V,^jJf;. 
tiquas  et  regni  consuetu- 
dines continebant:  that  is, 
which  for  the  most  part  did 
contain   the    ancient  laws 
and  customs  of  *this  realm. 
And  soon  after  he.  saith: 
and  those  laws  and  liberties 
which  the  nobility  of  the 
realm   did    there    seek  to 
confirm,   are  partly  in  the 
abovesaid  charter  of  King 
Henry,    and  partly  taken 
out  of  the  ancient  laws  of 
King   Edward :     not    that 
King    Edward    the    Con- 
.  fesBor  did  institute   them, 
but    that  he  out    of  the 
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huge  hen  p  of  the  laws,  &c. 
chose  the  best,  and  re- 
duced them  into  one,  as 
in  the  Preface  to  the  Third 
Pari  of  my  Reports  more 
at  large  it  appeareth.  The 
said  Great  Charters  made 
by  King  John  are  set  down 
M«tPMr.FiBB    in  heec  verba  .in  Mat.  Par. 

cL*95.3.     pag.  246.  and  in  eflFect  do 

iagree  with  Magna  Charta 
and  Charta  de  Foresta  es- 
tablished and  confirmed 
by  the  Great  Charter  made 
in  9  Hen.  3,  which  for 
their  excellency  have  since 
that  time  been  confirmed 
and  commanded  to  be  put 
in  execution  by  the  wisdom 
and  authority  of  thirty 
•See  tiie  Pre-  Several  Parliaments*,  and 
CMftosingtit.  above.  And  these  laws  are 

in  the  register  in  many 
writs  called  liberties,  for 
there  it  is  said,  according 
to  the  tenor  of  the  Great 
Charter  of  the  Liberties  of 
England,  so  called  of  the 
effect,  because  they  make 
free :  and  Mat.  of  Par. 
and  others  (as  it  appeareth 
before)  styleth  them  by  the 
Mime  name.  So  as  the  an- 
tiquity and  excellency  of 
our  common  laws  do  not 
only  appear  by  historians 
of  our  own  persuasion  in 
religion,  but  by  these  mo- 
nastical  writers :  the  which 
i  have  added  the  more  at 
large  in  this  point  to  that 
which  I  affirmed  in  my 
former  prefaces,  to  the  end 
that  they  agreeing  toge- 
ther, may  the  better  per- 


diversorum  exinde  Parlia^ 
mentor'  prndentia  et  autho* 
ritas  ultra  trigesies  illas  ap* 
probaverunt  et  execution! 
mandaverunt.  In  Registro 
prssterea,  leges  istae  in  re- 
scriptis  quam  plurimis  du 
cuntur  libertates;  ubi  di^ 
citur,  juxta  tenorem  Mag. 
Char,  de  Libertatibus  An-^ 
gliee,  ab  effectu,  quia  libe* 
ros  faciunt:  Quas  Mat. 
Par.  et  aUi  (ut  patet  supra) 
sub  eodem  habent  nomine. 
Jam  tandem,  non  solum 
ex  historiographis,  qurbui 
idem  ac  nobis  in  religione 
suadetur,  sed  ex  hisceetiam 
monasticis,  legum  nostra- 
rum  municipalium  excel- 
lentia  et  antiquas.  eluceanC 
perspicue.  Hoc  illi  meis 
in  prioribus  praefationibus 
assertion!  fusius  subtexut, 
ut  earum  unita  vis  faciliua 
utrinque  adimat  opinionum 
discrepantiam  de  veritate 
clarissimis  adeo  multis  fir- 
missimisque  argument^  (in 
suprad'  tertiae  partis  proas- 
mio,  immo  et  testimonio 
Johannis  Fortescue,  militia 
anrati  (qui,  regnante  Hen- 
rico sexto,  e  supremo  An- 
gliee  tribuneli  jus  dixit) 
inter  alia  prolato  in  pras- 
fatione  sextse  mearum  re- 
lationum  partis)  demon- 
strata.  Qu8B  omnia  evin- 
cunt  manifesto  leg'  muni- 
cipalum  corpus  ante  dt- 
victam  banc  nation'  in- 
script'  non  fuisse  in  frag* 
mentis  illis  edictm^uBi  at- 
que   constittttionum    pf*- 
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mal<2^alis  sob  tilulo  legram 
Regis  Alvredi^  Edwardi 
primi^  Edwardi  secundi^ 
Ethelstani,  Edmundi^  Ed- 
g^r\,  Ethelredi^  Canuti, 
Edwardi  Confessoris,  alio- 
nimve  regum  Artglias; 
gente  hac  nondum  subju- 
gala :  quin  et,  ilia  adhuc 
reliqoia  iegum  perpuuca 
capitula,  m^jore  ex  parte 
sunt  edicta  qucedam  et 
const! tutiones^  ab  iisdem 
regibos,  ex  assensu  comi- 
tionim  regni^  separatim 
■ancita. 


IB*  De  pracstantia  Iegum 
nostrarum  communium^  hoc 
adjiciam,  quod  Monachiis 
Crowlandensis  illas  nequa- 
qiiam  immerito  appellavit 
leges  lequissimas.  Et  de 
illis  ait  Mtttth.  Westmo- 
nasteriensis:  jubente  Cnu- 
tone  ab  Anglica  lingua  in 
Laiinam  tnmstots^  tarn  in 
Dkicia  qnanr  in  Anglia 
|>ropter  eorim  squitatem 


suade  both  parlies  to  agreed 
to  the  truth  manifestly 
proved  by  many  unan'swerr 
able  arguments  in  the  said 
Prefiice  to  theThird  Part  ; 
and  also  by  the  authority 
of  Sir  John  Portescue,  Ch. 
Justice  in  the  reign  of 
King  Hen.  6.  amongstothers 
at  large,  cited  in  my  Pre- 
face to  the  Sixth  Part :  by 
all  which  it  is  manifest^ 
that  in  effect,  the  very  body 
of  the  common  laws  before 
the  Conquest  are  omitted 
out  of  the  fragments  of 
such  acts  and  ordinances 
as  are  published  under  the 
title  of  the  Laws  of  King 
Alfred,  Edward  the  First, 
Edward  the  Second,  Ethel- 
stane,  Edward,  Edgar,^ 
Etheldred,  Canutus,  Ed- 
ward the  Confessor,  or  of 
other  Kings  of  England 
before  the  Conquest.  And 
those  few  chapters  of  laws 
yet  remaining,  are  for  the 
most  part  certain  acts  and 
ordinances  established  by 
the  said  several  Kings  by 
assent  of  the  Common 
Council  of  their  kingdom. 

2dly.  As  for  the  ex-  ExMonacb* 
cellency  of  our  municipal  E^JilluWwt, 
laws,  I  will  add  to  that 
which  hath  been  said  be- 
fore, that  the  Monk  of 
Crowland  calletb  them  the 
most  just  laws,  and  Mat. 
of  Westra.  of  them  saitlf^ 
they  being  by  the  appointr 
raent  of  King  Cnute  trans- 
lated out  of  English  into 
Latin,   were  by  hiro^  far 
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their  equity,  commanded 
to  be  observed,  as  well  in 
Denmark  as  in  England. 
And  of  thi^  matter  thus 
much  shall  suffice. 

But  yet  before  I  take  my 

leave  of  these  historians^  I 

must    encounter   some   of 

them  in  two  main  points. 

Triait  by  jury       Pirst,  that  the  trial  by 

bSS^^''*  juries  of  twelve  men  (which 
Among  the  old  is  one  of  the  invincible  ar- 
LU  Hoeii.  guments  of  the  antiquity  of 
the  common  laws,  beinjj^ 
only  appropriated  to  them,) 
was  not  instituled  by  the 
powerful  will  of  a  con- 
queror, as  some  of  them 
peremptorily  affirm  they 
were. 

The  2d,  that  the  Court 
of  Common  Pleas  was  not 
erected  after  the  statute  of 
Magna  Charta  (which  was 
made  in  the  ninth  year  of 
King  Hen  3.)  contrary  to 
that  which  others  do  hold. 
For  the  first,  I  refer  the 
learned  reader  to  the  Pre- 
face before  the  Third  Part 
of  my  Reports,  where  he 
i^hall  receive  full  and  clear 
satisfaction  herein,  and  will 
only  add  the  judgment  of< 
the  great  ornament  (in  his 
kind)-of  this  kingdom  in  his 
Britannia,  p.  109.  with 
which  I  will  conclude  this 
point :  "  But  whereas  Po- 
Iidore  Virgil  writeth,  that 
William  the  Conqueror  first 
brought  in  the  trial  by  12 
inen^  there  is  nothing  more 
untme,  for  it  is  most  cer- 
tain and  apparent  by  the 


Cam.  Brit, 
p.  109. 


a  rege  prasfuto  observari 
jubentur.  Atque  de  bac 
re  base  sufficiant. 


Missos  tandem  faciamus 
historicos,  si  in  duobus 
magni  ponderis  et  mopiea* 
ti  illis  prius  occurramus. 

Primo,  morem  experi- 
undi  causas  per  duodecim 
virus  juratos  (qui  firmis- 
eimorum  unum  e^t  argu« 
mentor*  antiquitatis  legum 
communium,  ut  his  solis 
proprius)  potentis  subju- 
g*aloris  ex  arbitrio  non  fu- 
isse  introductum  ut  eorum 
nonnulii  audacter  satis  affir* 
marunt. 

Secundo,  curiam  actio- 
num  communium  institu- 
tam  non  fuisse  post  statu* 
tum  Magnse  Charts  (anno 
nono  Henrici  tertii  sanci- 
tum)  hoc  quod  opinioni 
quorundam  ahorum  peni- 
tus  adversatur.  Ad  pri- 
mum  quod  attinet,  consu- 
lat  lector  doctus  procemi- 
um  in  Tertiam  Reiationum 
mearum  partem,  ubi  ha- 
beat  in  quo  bac  de  re  edoc- 
tus  satis  acquiescat :  inte- 
rea  tamen  magni  illins 
(suo  genere)  hujus  regni 
ornamenti  attexam  sen- 
tentiam  in  elaborata  ejus 
Britannia,  pag.  109.  qua 
clausam  habea  banc  rem. 
Quod  vero  Polidorus  Virgi- 
bus  scribit,  Gulielm'  iilum 
Yictorem  duodecim  viro- 
rum  judicium  primum  io- 
duxisse^  nihil  a  vero  alie- 
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tiids  ;  multis  enim  ante  an* 
nis  in  usu  fuisse  certidsi* 
mum  est  ex  legibus  Ethel- 
dredi :  nee  est  cur  terribile 
jadicium  vocaret^  e  popolo 
enim  doodecim  viri  liberi 
et  legales  e  vicinia  cite 
evocantur;  hi  jurejurando 
obligantur  vere  de  facto 
aententiam  dicere;  advoca- 
tor coram  tribonali  ulrinq ' 
di^serentes^  et  testes  audi-* 
unt;  inde,  receptis  utrios- 
qoe  partis  instrumentis^ 
concludantur^  sine  cibo,  po- 
ta,  eC  tgne  detinentur,  (nisi. 
forte  pericalum  sit  ne  ex 
litis  qnispiam  moriatur)  do- 
nee de  facto  inter  se  con* 
venerint^  quod  ubi  coraixi 
judice  pronunciaverint,  ille 
de  jure  sententiam  profert« 
Hanc  enim  rationem  pru- 
dentissimi  majores  nostr' 
optimam  esse  ad  veritatem 
eliciendaro^  turn  ad  cor- 
ruptelas  evitandas^  et  af* 
fectus  intercludendos  ex- 
istimarunt.*'  Et  modus  hie 
emendi  veritatem  (praestan. 
tis8imu9  omnino^  planeq. 
sequissimus)  qua  de  causa 
juri  municipali  Anglise  pe- 
culiaris  est,  discas  evohien- 
do  haec  ques  scripsit  Justi- 
eiarins  Fortescue,  cap.  25, 
26,27,28,29,  30,  31.3  ^, 
&c.  Quce  cum,  ut  Uteris 
effingereniur  aureis,  op* 
time  promeruerunt  (si  vel 
gravitat^m  vel  excellen- 
tiam  spectemus)  nullam 
inde  partem  a  me  babes  ab- 
Ytraclam,    propterea  quod 


laws  of   King    Etheldfed 

that  it   was  in  Use  many. 

years  before :  neither  hath 

be  any  cause  to  term  if 

a  terrible  judgment ;    for 

free-born  and  lawful  nlen, 

are  duly  by  order  impan* 

nelled  and  called  forth  of 

the    neighbourhood,  these 

are  bound  by  oath  topro-* 

nounce  and  deliver  up  their 

verdict   touching  the  fact;. 

they  hear  the  counsel  plead 

on   both   sides  before  th^. 

bench  or  tribunal,  and  the 

depositions   of    witnessea; 

then  taking  with  them  the. 

evidences  of  both  parties, 

they  are  shut  up  together, 

and  kept  from  meat,  drink, 

and  fire,  (unless  peradven* 

ture  some  one  of  them  be 

in   danger  of  death)  until 

they  be  agreed  of  the  matter 

in  fact :  which  when  they 

have    pronounced    before 

the  Judge,  he  according 

to    law    giveth    sentence. 

For  this   manner  of  trial 

our  most  wise  and  provi* 

dent  ancestors  thought  this 

best   to  (ind  out  the  truths 

to  avoid  corruption,  and  to 

cut   off  all   partiality   and 

affections."     And   for  the 

excellency  and  indifferency 

of  this  kind   of  trial,  and 

why  it  is  only  appropriated 

to    the    common    laws  of 

England,  read  Justice  For-  Fortescue.  See 

tescue,  ca.  25,  26,  27,  28,  H^S^Im^t. 

29,  30,  31,  32,  &c.,  which  of  thejair. 

being  worthy  to  be  written  ^^' 

in  letters  of  gold  for  the 
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Weight  and  worlhinest 
thereof,  I  will  not  abridge 
any  part  of  the  same,  but 
fefcr  the  learned  reader  to 
the  foontain  itself. 

As  to  the  second,  it  is 
clearer  than  the  light  at 
noon  day,  that  the  Court 
of  Common  Pleas  was  not 
erected  after  the  statute 
of  9  H.  3.  cap.  11.  Com- 
roon  Pleas  shall  not  follow 
our  Court,  but  shall  be 
bolden  in  some  place  cer- 
tain. First,  at  the  same 
thne,  and  in  the  same  great 
charter,  and  in  the  next 
Chapter  saving  one,  the 
Court  of  Common  Pleas 
is  expressly  named,  assises 
of  darrien  presentment 
shall  always  be  taken  be- 
fore the  Justices  of  the 
Bench,  and  no  man  donbt- 
ed  but  Justiciarii  de 
Banco  are  Justices  of  the 
Common  Pleas.  2.  King 
Henry  the  First,  the  son 
of  the  Conqueror,  by  his 
charter,  granted  to  the 
Abbot  of  B.  a  charter  of 
confirmation  of  all  his^  U'- 
sages,  &c.  And  farther 
granted,  that  he  should 
have  conusance  of  all  man- 
ner of  pleas,  so  that  the 
Justice  of  the  one  Bench, 
or  of  the  other,  or  Jus- 
tices of  Assise,  should  not 
meddle,  &c.  and  this  char- 
ter appeareth  in  26  lib. 
36  iM>.  Afs.  pi.  Ass.  pi.  24.  3.  In  the 
It:  i5Mkh!'  *x>o^-ca8e  of  6  Ed.  3.  fol. 
6  Ri.  Primi.  '    54,  55,  it  appcarcth  tliat 

15  Mich,  in  the  sixth  year 


fontes  ipsos  [>€tat  velim  lec« 
tor  cruditus. 


Secundo  loco,  luce  ipstf 
mm*idiana  apparet  clariua 
curiam  communium  pla- 
citorum  originem  neuti- 
quam  habuisse  post  statu- 
tum,  9  Hen.  3.  cap.  II. 
communia  placita  non  se^ 
quantur  curiam  nostram^ 
sed  teneantur  in  aliquo  loco 
certo.  Primo  eodem  ipso 
tempore,  eademque  charta^ 
capite  decimo  tertio,  curia 
actionum  communium  ex- 
pressim  nominatur :  assisss 
de  ultima  prcesentatione 
semper  capiantur  coram 
Justiciariis  de  Banco,  et 
ibi  terminentur :  et  dubi* 
um  nemini  est  quin  Justi-r 
ciarii  de  Banco  sint  Com- 
munium action'  Justiciarii, 
secundo.  Rex  Henricus 
Primus,  Alius  victoria^ 
chartam  Abbati  de  B.  fecit 
confirmation'  omnium  sua* 
rum  consuetudinum,  etc. 
et  ulteriusei  concessit  cog- 
nitionem  actionum  omni- 
um quarumcunque^  adeo 
ut  neutrius  Banci,  sive 
assisar',  Justiciariis  liceret 
interponere  authoritatem 
suam  :  et  hoc  perspicuunt 
est  ex  26  Ass.  pi.  24.  ter- 
tio, in  6  E.  3.  fol.  54,  5»« 
constat,  15  Michaelia  an- 
no sexto  regis  Richardi 
Primi,  fmem  fuisse  levatuoi 
(ut  loquimur)  inter  Ablmr 
tern  de  S.  ct  Theoband  C« 
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de  jure  patronatus  eccle- 
siBR  de  Preston^  coram  Ar- 
chiep'  Cantuariensi^  epis- 
cop'  Roffensi ;  et  aliis  Jus- 
ticiariis  de  banco^  id  est^ 
de  curia  placitorum  sive  ac- 
tion' communium.  Quin 
et  in  com  men  tar'  magist' 
Plowden  in  casu  Stowell^ 
fines  fiiisse  levatos^  non- 
dam  hoc  regno  subjugato, 
mantfestum  est.  Inarchivo^ 
ctiamnum  hodie  extant 
IragRieRta  honnulla  acto- 
raio  pvblicorum  .atq.  ju- 
diciomm  sub  rege  Richar- 
do  Prifno^  tarn  coram  Jus^ 
ticiariis  de  Banco^  quam 
coram  Rege.  Martinus  de 
FateshuU  constitutus  erat 
Josticiariiis  de  Banco>  an- 
no prime  regis  H.  Tertii^ 
nondum  adbuc  edito  statu- 
to  MagnsB  Chart®.  El 
in  anno  decimo  Edwardi 
Qottrti,  f.  S3,  bmnes  to- 
tias  Anglis  Judiees^  Can- 
MUariaQijBancum  Regium^ 
Bancnm  Comrounem^  et 
seacearium^  esse  Regis  fora 
affirmabont,  sicque  ex  omni 
flstatum  memoria  extitisse; 
udeo  «l  dicitar  nemo  sciat> 
hoc  est  eorura  aniiquissi- 
iDiim.  In  hac  vero  per- 
apicoa  veritate  hsec  nobis 
rafficiaiit.  Hie  tomen  ob* 
aervem  Episcopos  olim 
qoara  plurimos^  aliosq.  vi- 
108  eceiesiasticos^  studio  le- 
gvm  muBicipalium  Angl' 
cnpide  iuTigilasse^  plenam- 
que  inde  uberioremque  a- 
deptos  fuisse  cognitionem : 
idem  enim  Martinus  de  Pa- 


of  King  Richard  the  F^irst^ 
afinc  was  levied  between  the 
abbot  of  S.  and  Theoband 
C.  of  the  advowson  of  the 
church  of  Preston,  before 
'  the  Archbishop  of  Canter- 
bury, the  bishop  of  Ro- 
chester, and  others,  (Jus- 
fices  del  Banke,  that  is,  of 
the  G)urt  of  CJomtnoa 
Pleas.)  And  it  appearcth  ft. Com.!, 
in  Master  Plowden 's  Com-  stowd'i 
mentaries  in  StoweFs  case, 
that  fines  were  levied  be^ 
fore  the  Conquest.  In  the 
treasury  there  are  yet  re- 
maining some  fragmeota 
of  records  and  judgments 
in  the  reign  of  King  RX-i 
chard  the  First,  as  weU 
coram  Justiciariis  de  Baa-» 
CO  as  coram  Rege.  Mar-* 
tin  de  Pateshull  was  made 
Justiciarius  de  Banco,  ia 
the  first  year  of  Hen.  3«  £x.rot.p«t.dc 
which  was  before  the  ata*  we.4.?;m. 
tttte  of  Magna  Charta. 
And  in  anno  10  Ed.  4.  foL 
53  all  the  Judges  of  Ekig^ 
land  did  affirm  thai  the 
Chancery^  King's  Bench^ 
Common  Pleas,  and  Ex- 
chequer, be  all  the  King's 
Courts,  and  have  been  time 
out  of  memory  of  man  ; 
so  as  no  man  knowetb 
which  of  them  is  the  most 
ancient.  But  in  a  case 
so  clear  this  shall  suffice. 
And  yet  let  me  observe^ 
that  divers  bishops  and 
other  ecclesiastical  per- 
sons in  ancient  time^  did 
studiously  read  over  the 
laws  of  England^  and  tlicre- 


XVI 


TO    THE  READER. 


Job.  BrittOD, 

Episcoput 

Heref. 


M  tt  Par.  p. 
MO. 


Uy  attained  to  ^reat  nnd 
perfect  knowledge  of  the 
same.  And  the  said  Mar- 
tin de  Pateshull,  who  was, 
as  before  is  said.  Chief 
Jnstice  of  the  Court  of 
Common  Pleas  in  the  first 
year  of  Kine^  Henry  the 
Third,  was  also  Dean  of 
St.  Paul's,  of  whom  it  is 
said  that  he  was  a  man  of 
great  wisdom,  and  exceed- 
ing well  learned  in  the 
laws  of  this  land.  And 
John  Britton,  Bishop  of 
Hereford,  wrote  an  excel- 
lent work  in  the  days  of 
King  Edward  the  First,  of 
the  common  laws  of  Eng- 
bnd,  which  remains  to  this 
day.  And  many  noblemen 
have  been  excellently  learn- 
ed in  the  laws  of  England 
as  taking  one  example  for 
many,  lest  this  Preface 
ahould  grow  too  large. 
Ranulphus  de  Meschines, 
the  great  and  worthy  Earl 
of  Chester,  and  the  third 
and  last  of  that  family, 
(having  as  mine  author 
saith)  great  knowledge  and 
understanding  in  the  laws 
of  this  land,  compiled  a 
book  of  the  same  laws,  as 
a  witness  of  his  great  skill 
therein  :  of  whom  Mat. 
Par.  p.  350.  reporteth 
(as  an  effect  of  his  learn- 
ing and  kno\yledge  in  the 
laws  of  this  realm  :)  but 
Ranulph  Earl  of  Chester 
alone  valiantly  resisted,  as 
not  willing  to  bring  his 
country  into  servitude  (by 


(eshull  capilalis  de  Banc<9> 
Justiciarius  anno  primo* 
Regis  Henrici  tertii  (ot 
supra  memoratur)  decanu»* 
item  fuit  ccclesisB  Sancti 
Pauli :  de  quo  dicitur  ;  vir 
fuit  sura  mac  prudentise,  et 
in  legibus  hujus  regni  pe-( 
ritissimus.  Et  Johannes 
Britton  Episcopus  Herefor-* 
densis,  optime  sub  Rege- 
Edwardo  1.  scripsit  de  mu-r 
nicipalibus  Angliae  legibus 
cujus  hodie  habemus  opera. 
Multi  etiam  magnatum^  ii| 
legibus  Angl'  periti  impri- 
mis evaserunt,  utputa  (quod 
unum  instar  multor'habeas, 
nehaec  egrediutursuos  fines 
prssfatio.)  Ranulphus  de 
Meschines,  clarus  ille  et  iU. 
lustris  comes  Cestriae,  ejus** 
que  families  tertius  et  pes*. 
tremus  (vir  nisi,  me  meus: 
fallat  author,  summa  scien- 
tia  et  peritia  hujus  r^gni  ler 
gum  singulari)  de  eisdeni 
librum  cpmposuit,qui  sufim 
in  illis  cognition'  abunde 
satis  testatur :  de  quo  M^ 
Par.  p.  350.  meminit  (ef- 
fect' ejus  doctrines  legum-. 
que  hujus  reg'  prudential 
certissimum :)  solus  autem 
comes  Cestrensis  Ranul- 
phus stetit  viriliter,  nolens 
terram  suam  redigere  in 
servitutem  (i.  decimas  sol- 
vere domino  Papas)  nee 
permisit  de  feodo  suo  viros 
religiosos  vel  cleric'  deci- 
mas memoretas  solvere^ . 
quamvis  Anglia  et  Walr 
lia,  Scotia  et  Hibernia^  a<} 
soliilionem  compellarentur. 
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EtadComitiumParliamen- 
tarium  anno  Regis  Henrict 
lertii  vices  imoactassic  se 
hftbet :   Rogaverunt  omnes 
Episcopi  magnates  ut  con- 
iientirent,  quod   nati   ante 
matrimon'  essent  legitimi^ 
aicnt  illi  qui  nati  sunt  post 
liiatrimon'  quantum  ad  suc- 
cessionem      hsBreditariam^ 
quia  ecclesia    tales  Iiabet 
pro  legilimis;  et  omnes  Co- 
mites  et  barones  una  voce 
responderuntj  quod  nolue- 
runt  leges  Anglias  mutare 
quas  hucusque  usitalae  sunt 
et  approbate.   Fixa  cujus- 
modi  et  uniformis  omnium 
AnglisB  magnatum  respon- 
sio^  nullocontradicente,  in- 
teriorem  eorum  zelum  et 
reverentiam^  quae  medulli- 
tus    (si  dicam)  in    patriee 
8U8S  charissimse  leges  com- 
munes haberent^  patefecit. 
Certa  quidem  et  continua 
tam  inde  a  devicta  hac  na- 
tione  in  municipalibus  An- 
glittlegibu9  praxis  regnan- 
te ipsius  victoris  filio  Hen- 
rico primo  (cum  flagranlis 
illiiis  subjugation  is  vix  ad- 
hQ(ievanuissetfumus)et  ab- 
inde  hucusque  deducta^  il- 
'  hs  ante  ingressum  victoris 
Golielmi  in  usu  fuisse  evin- 
cit  manifeste.  Nequaquam 
enim  foret  possibile,  talem 
leges  attlgissc   perfectioifi' 
sob  $uccedente  Henrico  se- 
Cttudo,  qualem  tunc  habu- 
menU  si  &  victore  adeo  nu- 
perrime  introductas  veL  in- 
6tilut8B  fuissent.  be  quibus 
tegibus  hoc  cdnfidenter  sta- 
V0&.  ir. 


paying  of  tenths  to  the 
Pope  :)  and  would  not  suf- 
fer the  religious  or  clerks 
of  his  fee  to  pay  the  said 
tenths^  although  all  Eng- 
land and  Wales,  Scotland 
and  Ireland,  were  com-  seetheiut.  of 
pelled  to  pay  them.  And  ^^rion. 
at  a  Parliament  holden  in 
the  twentieth  year  of  King 
Henry  the  Third,  the  act  ' 
saith  ;  all  the  bishops  de- 
sired the  lords  that  they 
would  consent,  that  all 
such  as  were  born  afore 
matrimony    should   be   le-  * 

gitimate  as  well  as  they 
that  be  born  within  matri- 
mony, Hjs  to  the  succes- 
sion of  inheritance,  foras- 
much as  the  church  ac- 
cepteth  such  for  legiti- 
mate ;  and  all  the  earls 
and  barons  with  one  voice 
answered,  that  they  would 
not  change  the  laws  of 
this  realm,  which  hitherto 
have  been  used  and  ap- 
proved. Which  uniform 
and  resolute  answer  of  all 
the  nobility  of  England, 
nullo  contradicente,  doth 
shew  the  inward  and  affec- 
tionate love  and  reverence 
they  bear  unto  the  com- 
mon laws  of  their  dear 
country.  The  certain  and 
continual  practice  of  the 
common  laws  of  England^ 
soon  after  the  Conquest^ 
even  in  the  time  of  King 
Henry  the  First,  theCon* 
queror*s  son,  (which  al- 
most was  within  the  smoke 
of  that  fiery  conquest)  and 
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coulinued  ever  since,  do 
plainly  demonstrate  that 
those  laws  were  before  the 
days  of  William  the  Con- 
queror. For  it  had  not 
been  possible  to  have 
brought  the  laws  to  such 
a  perfection  as  they  were 
in  the  reign  of  King  Hen. 
JI.  succeeding,  if  the  same 
Imd  been  so  suddenly 
brought  in  or  instituted  by 
the  Conqueror :  of  which 
laws  this  I  will  say,  that 
there  is  no  human  law 
within  the  circuit  of  the 
whole  world,  by  infinite 
degrees,  so  apt  and  pro- 
fitable for  the  honourable, 
peaceable,  and  prosperous 
government  of  this  king- 
dom, as  these  ancient  and 
excellent  laws  of  England 
be. 

Ranulphus  de  GlanviUa, 
Chief  Justice  in  the  reign 
of  King  Henry  the  Second, 
learnedly  and  profoundly 
wrote  of  part  of  the  laws 
of  England  (whose  works 
remain  extant  at  this  day:) 
and  in  his  Preface,  be 
writeth,  that  the  King  did 
govern  this  realm  by  the 
laws  of  this  kingdom^  and 
by  customs  founded  upon 
reason,  and  of  ancient  time 
obtained.  By  which  words 
spoken  so  many  hundred 
years  since,  it  appearetb^ 
that  then  there  were  laws 
and  customs  of  this  king- 
dom grounded  upon  rea- 
son, and  of  ancient  time 
obtained,  which  he  neither 


tuam^  nuUam  es^e  legem 
(bumanam  dico)  in  toto  hoc 
terrarum  orbe,  qua  cum 
honore,  pace  et  concordia 
res  in  hoc  regno  agantur 
publicse,  infinitis  prorsus 
gradibus,  seque  commode 
atque  his  antiquissimis  ac 
praestantissimis  Anglian  le- 
gibus. 


Ranulphus  de  Glanvilla, 
Justiciarius  Capitalis  sub 
Henrico  secundo,  legum 
Anglias  partem  doctissime 
pariter  atque  consultissime 
literis  commendavit  (cujus 
opera  in  hodiernum  uaque 
diem  supersunt  ejusdemq' 
tractatus  prooemio  scribit^ 
Regem  banc  gentem  gu- 
bernasse  legibus  regni  et 
consuetudinibus  de  ratioae 
introductis  et  diu  obtentis  : 
ex  quibus  verbis,  adeo 
multis  abhinc  seculis,  emis- 
sis,  manifestum  est,  quod 
tunc  fuerunt  leges  r^niet 
consuetudines  ratione  fao- 
datae  et  antiquis  temporibua 
acquisitsB ;  quae  proculdu* 
bio  nee  potuit  nee  asserere 
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'  voluit,  si  adeo  recenter  ^t 
fere  immediate  ante  per  ex- 
pugnatorem  fuissent  insti- 
tutas.  Etne  reverendissimo 
illi   judici  videar  ingratus 
(cajus   testimonium    hisce 
meisluciibrationibus  (sicut 
alias  saepe  a  me  habes  pro- 
latam)  pro  fructu  quem  ex 
pulcherrimis  ejus  operum 
arvis  me  collegisse  confite- 
or,  in  honorem  ejus,  et  no- 
minis,  et  sobolis  hodie  flo- 
rentis  (sicut  optima   mihi 
cognoscendi  est  occasio)in 
secula  futura  emittere  et  in 
medium  proferri  visum  est, 
quae  magnse  fore  vetustatis 
etexploralae  veritatis   sas- 
pissime      sum    cxpertus: 
qoorum  origo  apud  me  est, 
et  hisce  verbis  sequuntur. 
Rahuiphus     de    GlanVilia 
Justiliar*   Angl',  fundator 
fuit  domns  de  Butteley  in 
comilaf  Suffol*  quae  funda- 
ta  erat  an.  Reg'  Henrici  fi- 
lii  imperatricis  decimo  sep- 
tiroo,etan"Dom'  1 17 1, quo 
an'  T.  Becket   Cantuari- 
ensig  Archiepisc'  erat  occi- 
>QB.  Etdictus  Ranulph'nas- 
cebatur  in  villa  de  Stratford 
in  com*  Suffol*  et  habuit 
nanerium  de  Benhall  cum 
tot6  dominio  ex  dono  dicti 
Rej^  Henrici :  et  duxit  in 
oxorem  quandam  Bertam 
filiam  dom'  Theobaldi  de 
Valeymz  senioris,  dom'  de 
Partmm ;  qui  Theobaldus 
per   chartam    suam   dedit 
dicto  Ranulpho  et  Bertce 
uxori  suae  totam  terrani  de 
Broctioas  cum  pertinent'^  in 


could  nor  would  ha?e  af- 
firmed, if  they  had  been  so 
recently  and  almost  pre- 
sently before  that  time  in- 
stituted by  the  Conqueror. 
And  in  token  of  my  thank- 
fulnessto  that  worthy  Judge 
whom  I  cite  many  times  in 
these  Reports,  (as  I  have 
done  in  my  former)  for  the 
fruit  which  1  confess  my- 
self to  have  reaped  out  of 
the  fair  fields  of  his  labours, 
I  will  for  the  honour  of  him 
and  of  his  name  and  pos- 
terity, which  remain  to  this 
day  (as  1  have  good  cause 
to  know)  impart  and  pub- 
lish both  to  all  future  and 
succeeding  ages  which  I 
have  found  of  great  anti- 
quity, and  of  undoubted 
verity  ;  the  original  where- 
of remaineth  with  me  at 
this  day,  and  followeth  in 
these  words.  ,  Ranulphus 
de  Glanvilh  Justiciarius 
Angliae,  fundator  fuit  do- 
mus  de  Butteley  in  com' 
Suff.  quae  fundata  erat  an- 
no Regis  H.  filii  impera- 
tricis 17,etannoDom.ll7I. 
quo  annoTho.BecketCan- 
tuar'  Archiepiscopus  erat 
occisus.  Et  dictus  Ranul- 
phus nascebatur  in  villa  de 
Stratford  in  com'  SuflF.  et 
habuit  n^anerium  de  Ben- 
hall  cum  toto  dominio  ex 
dono  dicti  Regis  H.  Et  dux- 
it  in  uxorem  quandam  Ber- 
tam filiam  domini  Theo- 
baldi de  Valeymz  senioris, 
dom'  de  Parham,  qui  Theo* 
per  chartam  suam  dedit  dic- 
m2. 


He  did  bear  a- 
znre,  a  chief 
indented.  Or : 
which  coat  ar- 
mour the  Pat- 
tons  of  Noff. 
do  quarter  at 
this  day. 
Justiciarius 
Anglic     Fun- 
dator prioratus 
de  Butteley. 


Donum  Reg' 
Uxor  e]ui» 
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to  Ran'  ct  Berta^  uxari  suce 
totaro  terra  mde  Brochous 
cum  pertin'^  in  qua  domus 
de  Butteley  sita  est,  cum 
aliis  terris  et  tenementis  in 
libero  maritagio.  Praed' 
vero  Ranulpir  procreavit 
tres  filias  de  dicta  Berta^ 
viz.  Matildam,  Amabiliam^ 
et  Helewisam,  quibiis  dedit 
terram  suam  ante  progres* 
sum  suum  versus  terram 
sanctam.  Matilda^  prima 
soror,  habuit  ex  done  pa- 
(ris  sui  totam  villam  de 
Benhall  integraliter  una 
cum  advocatione  ecclesiae 
sive  monasterii  beatae  Ma- 
rise  de  Butteley^  et  nnpsit 
cuidam  militi  nomine  Wil- 
liehno  de  Auberville,  de 
Nuptisetdo-  quibus  processit  Hugo  de 
^^^'iSfiUm  Auberville,  deipsoHugone 

Will'  de  Auberville,  de  ipso 
Willielmo  processit  quas- 
dam  Johanna  filia  unica  et 
bseres,  quae  nupsit  cuidam 
'militi  de  Cancia  nomine  Ni- 
cbolao  Kyryell  quiduxit  in 
uxorem  Marguretam  filiam 
dom'  Galfridi  Peche ;  et  ille 
Nicb'  vendidit  dom'  Gui- 
doni'  Ferr'  praed'manerium 
de  Benhall:  et  tum  ille 
Nich.  de  uxore  sua  genuit 
alium  dom'  Nich'  militem 
in  Gincia,  qui  vixit  ante 
primam  pestilentiam.  Ipse 
autem  Guido  talliavit  prgjd' 
maner'  in  cur'  dom*  Regis 
apud  Westm*  in  crastino as- 
censionis  Dom',  anno  rcgni 
Regis  E.  filii  E.  primo,  sibi 
et  AlianoraB  uxori  suas  et 
ha^redibus  de  se  exeunt* : 


nun,  et  earnm 
potteritas 


qua  domus  de  Butteley  sita 
est,  cum  aliis  terris  et  tene- 
mentis in  libero  maritagio. 
Praedictus  vero  Ranulphus 
procreavit  tres  filias  de  dicta 
Berta,  viz.  Matildam,  Ama- 
biliam,  et  Helewisam,  quib* 
dedit  terram  suam  ante  pro- 
gressum  suum  versus  terram 
sanctam.     Matilda,   prima 
soror,  habuit  ex  dono  pa- 
tris  sui  totam  villam  de  Ben- 
hall integraliter  una   cum 
advocatione   ecclesias    sive 
monasterii  beatae  Marias  de 
Butteley,  et  nupsit  cuidam 
militi  nomine  Willielmo  de 
Auberville,  de  quibus  pro- 
cessit Hugode  Auberville: 
de  ipso  Hugone  Willielmus 
de  Auberville,  de  ipso  Wil- 
lielmo   processit    quasdam 
Johanna  filia  unica  ct  bae- 
res,  quae  nupsit  cuidam  mi- 
liti de  Cancia  nomine  Ni- 
cholao  Kyryell,  qui  duxit  in 
uxorem  Margaretam  filiam 
dom'  Galfridi  Peche ;  et  ille 
Nicholaus  vendidit  domino 
Guydoni  Perr'  praed'  ma- 
nerium  de  Benhall:  et  tum 
ille  Nicholaus  de  uxore  sua 
genuit  alium  dominum  Ni- 
cholaum  militem  in  Cancia, 
qui  vixit  ante  primam  pesti- 
lentiam.   Ipse  autem  Guido 
talliavit  praed'  maner'  in  cu- 
ria dom'  Regis  apud  West- 
monastr'  in  crastino  ascen- 
sionis Dom',  anno regni  Re- 
gis Edwardi  filii   ^dwardi 
primo,    sibi    et    Alianorae 
uxori  SU83,  et  hasredibus  de 
se  exeunt':  et  si  ip9e  Guido 
sine  haeredediscederet,  rem* 
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Willielmo  de  sancto  Quin- 
tino  et  hseredibus.    Amabi- 
lia^  secunda  soror^  habuit  ex 
dono  patris  sui  medietatem 
villa  de  Bawdeseia,  et  me- 
dietatem villffi  de  Py  nberg^h : 
Amabilia  prsdicta    habuit 
virum  nomine  Uanulphum 
de  Ardern,  de  quo  processit 
The.   de   Ardern   filius  et 
basres^  de  Thoma  Ranul- 
phus  filius   et  haeres,  qui 
feoffavit    priorem    et   con- 
ventum  de  Butlelcy  de  me- 
dietate  villae  de  Bawdesey. 
De  praedicto  Ranulpho  pro- 
cessit quidam  Tho.  Ardern 
fiVms  et  hasres     Helewisa, 
terlia  soror,  habuit  ex  dono 
patris  sui  aliam  medietatem 
vilte  de  Bawdesey  praedic- 
te,  et    aliam    medietatem 
villffi  de  Pynbergh  praedic- 
ta:  Helewisa  prasdict'  ha- 
buit virum  nomine  Rober- 
tnm  filium  Roberti,  de  quo 
processit  Radulphus  fiiius 
et  haeres,  qui  feoffavit  Wa- 
rinum  de  insula  de  medie- 
tate.praedicf  villae  de  Fyn- 
bergh.    De  Radulpho  pro- 
cesait   Robertus    filius    et 
h»res,  qui  feoffavit  Ran' 
fratrem  suum  de  medietate 
predictsB  villas  de  Bawde- 
sey. Etnotaq^uod  praefatus 
Ranalph'  de  Glanvills^  fuit 
yir  prasclarissimus  genere^ 
Qtpote  de  nobile  sanguine, 
vir  insuper    strenuissimus 
oorpore,  qui  provectiori  se- 
tate  ad  terram  sanctam  pro- 
peravit^  et  ibidem  contra 
inimicoa  crucia  Christ!  stre- 
noisskne  usque  ad  necem 


et  si  ipse  Guido  sine  hserede 

discederet,    rem'   Wil*    de 

S.  Quintino  et  haeredibua. 

Amabih'a,     secunda   soror, 

habuit  ex  dono  patris  sui. 

medietatem  vill'  de  Bawde- 

seia    et   medietaf   vill'   de 

Pynbergh.  Amabilia  praed* 

habuit  virum   nomine  Ra- 

dulph'  de  Ardern,  de  quo 

processit  Tho.  de  Ardern 

filius   et  haeres^    de  Tho' 

Radul'  filius  ct  haeres,  qui 

feoffavit' priorem    et   con- 

ventum  de  Bulteley  de  me- 
dictate  villae  de  Bawdesey. 
De   praed'   Radulpho  pro- 
cessit quidam  Tho.  Ardern 
filius  et  haeres     Helewisa, 
tertia  soror,  habuit  ex  dono 
patris   sui  aliam   medietat' 
villac  de  Bawdesey  praed', 
et  aljam  medietatem  villaa 
de  Pynbergh  praed'.  Hele- 
wisa praedicta  habuit  virum 
nomine    Robcrtum    filium 
Rob.  de  quo  processit  Rad' 
filius  et  hasres,  qui  feoffavit 
Warinum  de  insula  de  me- 
dietate  prsedicta   villse  de 
Pynbergh.    De  Rad*  pro- 
cessit Rob.  filius  et  haeres 
qui  feoffavit  Ran'  fratrem 
suum   de    medietate   prae- 
dict'   villae    de    Bawdesey. 
Etnota,  quod  praefatus  Ra-  vir  pnecUru- 
nulph'  de  Glanvilla  fuit  vir  bUiMn^uir 
praeclarissimus  genere,  nt- 
pote    de    nobili    sanguine  vir  ttreDuissH 
vir     insup'     strenuissimus  !?"*•  Yl^JL^}' 
corpore     qui     provectiori  obut  apud 
aetate  ad   terram   sanctam  iT!"  ^.***'' 

ram  sanctam 

properavit,  et  ibidem  contra  peregnnatus. 
inimicos  crucis  Christi  stre-  ^^rcTt'ra 
nuissime  usque  ad  necem  inimicoiChria- 

ti.  Pniaapia 
uxoris  Berl«. 
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dimicaTit.  FuitatttemBerta 
ex  illustri  prosapia  orta^  filia 
dom*  Theobaldi  Valeymz 
senioris^  dom'  de  Parham, 
quorum  et  Ranulphi  et 
Bertse  consanguioei  multi 
de  quibus  plures  milites^ 
omnes  vero  gentiles  et  ge- 
nerosij  istam  part'  Suff.  eor' 
incolatu  et  generosa  carnis 
propagine  honorifice  illus- 
trabant  annis  inultis. 

And  Hen'  de  Bracton^  a 
Judge  of  this  realm^  in  the 
reign  of  King  Henry  the 
Third,  in  his  first  chapter 
of  his  first  book,  JS/umei^o 
tertio,  saith  :  I  Henry  de 
Bracton  have  set  my  mind 
to  search  out  diligently  the 
ancient  judgments  of  the 
j  ust,  not  without  much  pains 
and  labour,  &c.  So  as  he 
styleth  the  laws  of  England, 
by  the  name  of  the  ancient 
judgmentsof  the  just.  The 
author  of  the  book  called 
Fleta  (who  wrote  in  the 
reign  of , King  Edward  the 
First)  in  his  Preface  to  his 
work  agree th  with  Glanvill 
concerning  the  antiquity 
and  honour  of  the  laws  of 
England,  and  there  shew- 
eth  the  reason  wherefore  he 
intituled  his  book  by  the 
name  of  Fleta:  but  this 
treatise  which  may  worthily 
be  called  Fleta,  because  it 
was  compiled  in  the  Fleet, 
of  the  laws  of  England.  I 
have  a  register  of  our  writs 
original,written  in  the  reign 
of  King  Henry  the  Second^ 


dimicavit.  Fuit  autero  Ber- 
ta  ex  illustri  prosapia  orta, 
filia  dom'  Theobaldi  Va- 
leymz senioris,  dom'  de  Par- 
ham,  qqorum  et  Ranulp' 
et  Bertffi  consanguineifliul- 
ti,  de  quibus  plures  milites> 
omnes  vero  gentiles  et  ge- 
nerosi,  istam  partem  Suf- 
folciae  eorum  incolato  et 
generosa  carnis  propagiae 
honorifice  illustrabant  aa- 
nis  multis. 

Et  Henricus  de  Bracton, 
Regis  Hen'  tertii  tempori- 
bus,.  hujus  regni  Judex, 
capile  primo  libri  sui  primi, 
numero  tertio,  inquit:  ego 
Hen.  de  Bracton  animuio 
erexi  ad  Vetera  judiciajus- 
torum  perscrutanda  dili- 
genter,  non  sine  vigiliis  et 
labore,  &c.  adco  ut  leges 
AngliaB  Vetera  judicia  jus- 
torum  ab  illo  nuncupantur. 
Author  libri  qui  inscribitur 
Fleta  (qui  regnante  Eld- 
wardo  primo  scripsit)  in 
opcris  sui  exordio  idem  sen- 
tit  quod  et  Glanvilla  de  An- 
glise  leguro  tumantrquitate 
turn  honore ;  et  ibidem,  libr' 
quem  scripsit  cur  distinxit 
appellatione  Fletse  plenius 
tibi  satisfacias :  tractatus 
autem  iste,  qui  Fleta  merito 
poterit  appellari  ;  quia  in 
Fleta,  de  jure  Anglorum, 
fuit  compositus.  Rescript' 
mihi  est  originalium  Regis- 
trum,  sub  Rege  Henrico  se- 
cundo  literis  coo^ignaiiiiH 
quo  (tempore  scripsit  Gian* 
villa)  brevia  aive  rescript^ 
contioei^f  prigii^ali^^ 
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tDuUo  ante  subaclam  banc 
nation'  (prout  constat  in 
memorata  ilia  Tertia  Par- 
tis Praeratione)  in  vigore 
extiterunt  pleno  ut  et  ho- 
die  existunt ;  eis  modo  ex- 
ceptis  quas  in  comitiis  Par- 
Itamentariis  instituta  aut 
immutata  fuere^  qui  liber^ 
ORinium  de  leg^e  municipali 
extantium^  est  vetustissi- 
mus,  adeoque  antiquus  ut 
deoripne  ejus  nihil  prorsus 
ostendatur. 

Ad  secundam  question' 
affirmo^  quod  statuta,  quae 
inicribantur,  Maf^'  Chart', 
Charta  de  Poresta,  Merton, 
Marlebridge,  Westm'  1.  De 
Bigami5,Glouce8t',  West'  2. 
-Articuli  super  chartas,  Ar- 
Wculi  cleri.  Statu  turn  Ebo- 
«ic',  Prerogativa  Reg',  et 
^ntiqaa  alia  nonnulla  (inter 
qoce  statu  turn  anno   vice- 
«>mo  quinto  Edwardi  tertii 
"^  crimine  laescB  majestatis 
^^ticitum  omittenduin   non 
®^t)  plerjsq'  quorum  solum- 
•nodo  declaratur  lex  muni- 
^•palis:  una  cum  rescriptis 
^Hginalibus  de  actionibus 
®*v«  placitis  (ut  loquimur) 
^ommunibus,  quae  in  Re- 
5»«lro     comprehenduntur, 
pum  et  exquisitae  et  vera 
indicandi     crimina     delin- 
^^entium    formulas,    sunt 
Corpus  ipsum  et  quasi  tex- 
^H^Iegum  Anglian  munici- 
pal^! caasarumque  et  judi- 
•HMppm     rclatorum    vetus- 
*HHrei  libri  olim   editi,  et 
^eiiEmeBta  sea  acta  pab- 


(in  whose  time  Glanvill 
wrote)  containing  the  origi- 
nal writs  which  were  Jong 
before  the  Conquest,  as  in 
the  said  Preface  to  the 
Third  Part  appeareth,  and 
'  yet  also  remaining  in  force, 
such  excepted  as  have  been 
instituted  or  altered  by  acts 
of  Parliament  since  that 
time,  which  is  the  most  an^ 
cient  book  yet  extant  of 
the  common  law,  and  so 
ancient^  as  the  beginning 
whereof  cannot  be  shewed. 
To  the  second  question  I 
do  affirm,  that  the  statutes 
of  Magna  Charta,  Charta 
de  Foresta,  Merton,  Marie- 
bridge,  Westm'  1 .  De  Bi- 
gamis,  Glouc',  Wdstm'  2. 
Articuli  super  cartas,  Arti- 
culi Cleri,  Statutum  Ebo- 
raic',  Praerogativa  Regis, 
and  some  few  others,  that 
be  ancient,  amongst  which, 
the  statute  of  '^5  Ed.  3.  is 
not  to  be  omitted,  touching 
treasons  (which  for  the  most 
part  are  but  declarations  of  • 
the  common  law)  together 
with  the  original  writs  con- 
tained in  the  Register  con- 
cerning Common  Pleas,  and 
the  exact  and  true  forms  of 
indictments  and  judgments 
thereupon  in  criminal  cau- 
ses, are  the  very  body,  and 
as  it  were  the  very  text  of 
the  common  laws  of  Eng- 
land. And  our  year  books  jj^j^.^  jj.^^ 
and  records  yet  extant  for  Co.  Lit.  68. 
above  these  four  hundred 
years,  are  but  commenta- 
ries and  expositions  of  tdosG 
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laws^  original  writs^  indict- 
ments and  jadgments.  By 
two  cases,  the  one  of  Jehu 
Webb,  and  the  other  called 
Blackamore's  case^  now 
amon^  others  published 
and  resolved  in  this  blessed 
and  flourishing  spring-time 
of  his  Majesty's  justice,  spe- 
cially (among  many  others) 
it  appeareth,  that  our  book- 
cases and  records  are  also 
right  commentaries,  and 
true  expositions  of  statutes 
and  acts-^  of  Parliament. 
And  for  an  example  of  an 
original  writ,  among  many 
others,  I  refer  the  studious 
reader  especially  to  Caly's 
case  in  Pasch'  26  of  the 
reign  of  the  late  Queen 
Elizabeth,  of  ever  blessed 
memory,  now  published, 
whereby  it  more  clearly  ap- 
peareth  how  judicious  the 
opinion  of  Justice  Fitzh.  is 
in  his  Preface  to  his  Na.  Rr. 
where  hesaith,  that  original 
writs  are  the  foundations 
whereupon  the  law  depend- 
eth,  and  how  truly  he  call- 
eth  them  the  principles  of 
the  law^  and  fortiiieth  also 
the  opinion  of  Bracton,  lib. 
5.  fol.  413.  where  he  saith, 
that  (breve  formatum  est 
ad  similitud'  regulse  juris) 
which  case  I  have  reported 
in  that  form  to  this  end, 
that  students  seeing  the  sin- 
gular use  of  original  writs, 
will  in  the  beginning  of 
their  study  learn  them,  or 
at  least  the  principallest  of 
them  without  book,  whereby 


liea,  ab  annis  quadringefitftf 
et  ultra  in  hunc  usque  diem 
deducta  et  summa  fide  re-* 
servata,  sunt  commentarifli 
tantum,  et  ear'  leg',  rescript' 
originalium,  et  indicandi 
formularu  m     ex  positiones. 

.  Et  cum  alias,  tum  pras- 
cipuie  ex  duobus  causis  (al^ 
tera,  scil',  Jehu  Webb, 
altera  Blackamore)  jam 
prelo,  ut  et  alise,  commis- 
sis  (vereque  hoc  faustissimo 

Smmo  florentissimo  Justicise 
a  Regia  Majestate  unicui- 
que  administrate  determi- 
natis)  patet  clarissime  li« 
bros  nostros  et  monumenta, 
apta  fore  commentaria,  et 
veras  statu torum  decreto- 
rumque  comitialium  expli- 
cationes.     Et,  si  studiosus 

.  lector  exemplum  de  re- 
scripto  originali  qusesiverit, 
casum  Calye,  in  termino 
Paschae  26  Eliz.  Regin® 
felicissimse  memoriae  agita- 
tum,  et  jam  editum,  con-^ 
sulat,  ex  quo  dare  patet 
consultam  imprimis  fuisse 
Judicis  Fitzherbert  opi- 
nionem  judicioque  latam 
optimo  in  prooemio  libri 
sui  de  Natura  Brevium,  ubi 
asserit  rescripta  originalia 
fundamenta  esse,  el  totiua 
legis  quasi  cardines ;  et 
quam  recte  ab  eo  juris  prin- 
cipia  appellantur :  firmat 
etiam  hie  casus  illud  quod 
sentit  Bracton,  lib.  5.  fol. 
414.  ubi  dicit.  Breve  forma- 
tum esse  ad  similitudinem 
regulae  juris,  quern  casum 
in  medium profcreadohuBC 
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I9iihi  proposui  finem^  quod 

usum  isingularem  brevium 

originalium  ex  hoc  perspi- 

cientes  stadiosi,  dum  adhuc 

in  hoc  literarum  genere  ly- 

rones  sunt^  ea  vel  sallem 

eorum  in  U9U  frequentiora, 

memoriterediscerent ;  quod 

91  faciant  ad  haec  tria  plu- 

rimi  momenti  faciUiroe  per^ 

veniant.      Primo^    rectius 

librorum  apprehendant  ra- 

tionem :   secundo^   sensum 

senlentiamque  juris  genui- 

Bam  felicius  intelligant:  ex- 

quisitam  denique  causas  a- 

icendi  formani  assequantur. 

EUcasus  de  Barratria  (ut 

loquimur)   formulam  indi- 

candi   crimina    recte    tibi 

demonstrat. 

Assisarum '  actionumque 

realium  intermissio^  bina  in 

rempub'  induxerunt  mala^ 

ettertiam  (si  modo  non  sur- 

repserit)    sequi    verisimilc 

est.  Primolitium  muliitudo 

in  actionibus  personalibns 

qnibus  liberi  tenementi  ei 

jarig   hsereditarii     realitas 

con tro versa  est^  in  subditi 

impensam    et    vexationem 

minime  tolerandas.   Secun- 

|lo,contentione8  multiplices 

in  uno  eodemque  casu^  adeo 

ut  aententias  duodecim  vi- 

forum  juratorum  (quas  ve- 

v^dicta  ^ocamus)   diversse 

^spius  feruntur  e^   ulra- 

que  parte;   nee  tamen  lis 

demam  inter  partes  jaliqua- 

tenua  diriroitur^  nee  fixa  al- 

t^rutri  sen  pacifica  manet 

possession  utrinque  licet  fre- 

^laentias  exploretur  pariter 

^cjttdicelur. 


they  shall  attain  unto  three 
things  of  no  small  moment : 
1 .  To  the  right  understand* 
ing  of  their  books :  2.  To 
the  true  sense  and  judgment 
of  law :  and^  lastly,  to  the 
exquisite  form  and  manner 
of  pleading.  And  the  case 
of  Barretry  slandeth  for  an 
example  of  an  indictment. 


The  neglect  of  assises 
and  real  actions  hath  pro- 
duced two  inconveniencies 
in  the  commonwealth,  and 
a  3d  is  (if  it  be  not  stept  on 
already)  like  to  ensue:  I. 
The  multitude  of  suits  in 
personal  actions,  wherein 
the  realty  of  freehold  and 
inheritance  is  tried^  to  the 
intolerable  charge  and  vex- 
ation of  the  subject.  2. 
Multiplicity  of  suits  in  qne 
and  the  same  case ;  wherein 
oftentimes  there  are  divers 
verdicts  on  the  one  side^ 
and  divers  on  the  other^ 
and  yet  the  plaintiff  or  de- 
fendant can  come  to  no  fi- 
nite end,  nor  can  hold  the 
possession  in  quiets  though 
it  be  often  tried  and  ad- 
judged for  either  party. 


lenborough'f 
obsenrationi 
00  tbis  para- 
graph. Outram 
V.  Morewood, 
5  Bait.  355. 
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6  Co.  7. 
4  Co.  43. 


And  this  groweth,  for 
that  the  right  institution  of 
the  law  is  not  observed,  to 
the  unjast  slander  of  the 
common  law,  and  to  the  in- 
tolerable hindrance  of  the 
commonwealth.  In  per- 
sonal actions  concerning 
debts,  goods  and  chattels, 
a  recovery  or  bar  in  one 
action  is  a  bar  in  another, 
and  there  is  an  end  of  the 
controversy.  In  real  actions 
for  freehold  and  inherit- 
ancCi  being  of  a  higher  and 
worthier  nature,  and  stand- 
ing upon  greater  variety  of 
titles  and  difficulties  in  law, 
there  could  not  be  above 
two  trials,  or  at  the  most 
(and  that  very  rarely)  three, 
and  in  the  mean  time,  af- 
ter one  recovery,  the  pos- 
session resteth  quiet :  3. 
The  discontinuance  of  real 
actions  will  produce  in  the 
end  two  dangerous  effects, 
viz.  want  of  true  judgment 
in  the  professors  of  the  law, 
and  gross  ignorance  in 
clerks  of  the  right  entries 
and  proceedings  in  those 
coses.  We  see  that  works 
of  nature  are  best  preserved 
from  their  own  beginnings, 
frames  of  policy  are  best 
strengthened  from  the  same 
ground  they  were  first 
founded,  and  justice  is  ever 
bestadministered  when  laws 
he  executed  according  to 
their  true  and  genuine  in- 
stitution. And  therefore  to 
the  end  the  ancient  and  ex- 
cellent   institution   of  the 


Et  hoc  fit,  dum  recta 
legum  institutiodeclinatur: 
unde  lex  municipalis  dente 
capitur  maledico,  et  detri- 
menta  reipublicae  eveniunt 
non  ferenda.  In  actionibus 
personalibus  de  sere  alieno, 
bonis,  et  catallis  (ut  dici- 
mus)  recuperatio  vel  barra 
(ut  apud  nos  e.st)  in  una 
actione,  barra  est  et  in  alia, 
et  hujusmodi  litis  finis  est. 
In  actionibus  vero  realibua 
de  libero  tenemento  et  bae- 
reditate  (quae  altioris  pror- 
sus  sunt  naturae  et  dignioris, 
et  in  quibus  jura  dissimi- 
liora  decernuntur,  subtilio- 
resque  agitantur  in  lege 
questiones)  ultra  duas,  vel 
tres  (idque  rarissime)  esse 
nequeant  explorationes,  et 
interim,  una  jam  habita  re- 
cuperatione,  quiete  agitur 
possessip.  Tertio,  actionum 
realium  desuetudo  duo  effi- 
cient periculosa,  videlicet, 
veri  judicii  in  legum  pro- 
fessoribus  defectum,  et  in 
clericis,  formularum  rite  in- 
trandi,  aptique  in  iisdem 
causis  processus  crassam 
ignorantiam.  Opera  natu- 
rae suis  a  primordiis  maxime 
praeservari  per«spicimus,  res 
politics^  ab  iisd'  optime  fun- 
damentis  muniuntur  a  qui- 
bus primo  instituuntur,  et 
justicia  aequius  semper  ad- 
ministratur,  quum  leges  se- 
cund'  veram  et  genuinam 
earum  institutionem  exe- 
cutioni  mandentur:  ideo- 
que  ut  antiqua  legum  mu- 
nicipalium  et  prasclara  in- 
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stitutio  ad  reipub'  utilitatem 

retineatur    (expedit   enim 

reipub%  ut  sit  finis  lilium) 

duoR  in   publicum  protuli 

casus  de  Asgisis^  eo  quod 

breve   de  Assisa   (in  casu 

quo  habeatur)  optimum  est 

et  maxime  festinum  reme- 

dium  :  et  casus  Buckmere, 

et  Symsde  brevibus  de  For- 

medon  (utloquimur)  in  re- 

nianere :  et  casum  Edward 

Altham  de  brevi   de  dote 

recuperanda. 


Et  nos,  quos  regia  ma- 

jeitas  publicos  in  hoc  suo 

regno    substituit    Judices, 

moras    omnes    supervaca- 

neas  et  indebitas^  omnes- 

^ne  fictas  et  curiosas  nimis 

'n     placitando    apt^tipnes 

Cq^oad  possumus)  penitus 

^(>9putare  statuimus:  quee, 

^Qm   irrepserunt^   multum 

'^^per    in    causa    fuerunt 

9^are    actiones    reales   et 

P^BBsertim  de  Assisis  bre- 

^*^     ut   quondam    fuerint, 

^on  adeo  supt  frequentia. 

,      Elt   quamvis  in  actioni- 

*>Us    realibus^  sicut  causae 

Poiidus  in  se  exigit,  longi- 

^^^   tempora  in  processu, 

^^a.m  in  actionibus  perso- 

5^'ibu6  concedantur,  sicut 

^^  libello  JudicisFortescue, 

^p,    53.    manifestum    est 

vUbi  apparet  dilation es  il- 

*^8    nee  nimis  longas  esse, 

*^^c  Jqsla  non  nisi  de  causa 

^Oiissas :  crebro  enim  (in- 

9:^i(ille)  in  deliberatipnibus 

iMUjia.    m^turescvut^   s^d 


common  law  might  be  re- 
continued  for  the  good  of 
the  commonwealth^  (for  it 
is  convenient  for  the  com*^ 
monwealth^  that  there  be 
an  end  of  controversies,)  I 
have  therefore  reported  two 
cases  of  Assises^  for  that  the 
writof  Assise  (in  case  whene 
it  lieth)  is  optimum  et 
maxime  festinum  reme- 
dium :  ^nd  the  cases  of 
Buckmere  and  Syms  of 
writs  of  Formedon  in  re- 
mainder: Edw.  Ailham'^ 
case  of  a  writ  of  dower. 

And  we,  that  are  Judges 
of  the  realm^  have  resolved 
to  cutoff  all  superfluous  and 
UDJuM  delays,  and  as  much 
as  we  can,  all  feigned  dila- 
tory and  curious  pleadings: 
the  admittance  whereof^  of 
late  time,  hath  been  a  greiit 
cause  why  real  actions,  and 
specially  writs  of  Assise^ 
have  not  been  so  frequent 
as  they  have  formerly  been. 


And  though  in  real  ac- 
tions, as  the  weight  of  the 
cause  requireth,  there  are 
longer  times  given  in' the 
proceeding,  than  in  per- 
sonal actions,  as  appeareth 
in  Justice Fortescue 'shook,  i^orte«cu^i 
<!ap.  53.  (where  it  appear-  <»p*^- 
eth  that  those  times  are  nei- 
ther overlong,  nor  without 
just  cause ;  for  many  times 
in  deliberations,  judgments 
grow  to  ripeness,  but  in 
g^ver-basty  process  oever  s) 
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yet  shall  the  demandant 
come  to  a  timely  final  end 
by  these  real  actions, which 
he  shall  never  do  by  prose- 
cution of  personal  actions 
Ifor  the  trial  of  freehold  or 
inheritance.  And  they  that 
well  observe  the  three  parts 
of  the  Reports  in  the  reign 
of  King  Edward  the  Third, 
shall  find  few  or  no  actions 
of  trespass  or  personal  ac- 
tions brought  concerning 
any  lands  or  tenements,  but 
either  where  no  title  of  free- 
hold or  inheritance  came  in 
question^or  where  the  plain- 
tifi"  could  not  have  any  real 
action:  and,  therefore,  a- 
mongst  many  others  it  ap- 
peareth  in  an  action  of 
trespass,  quare  clausum 
,  fregit  brought  by  the  Bi- 
6E.3.foL34b.  g[jop    ^f    Coventry     and 

Litchfield,  in  6  Ed.  3.  fol. 
34  b.  exception  was  taken 
to  the  replication  of  the 
bishop  for  that  he  pleaded 
in  the  realty,  for  always  in 
those  days  real  cases  were 
determined  in  real  actions, 
which  made  Judges  in  those 
times  to  merit  that  honour- 
able testimony  which  Thirn- 
ing.  Chief  Justice,  attribnt- 
eth  to  them  in  the  13th 
year  of  the  reign  of  King 
Henry  IV.  that  they  were 
the  greatest  sages  that  ever 
were :  and  that  in  the  reign 
of  King  Edward  111.  the 
law  was  of  the  greatest  per- 
fection that  ever  it  was;  and 
that  pleading  (the  greatest 
honour  and  ornament  of 


in  accelerafo  processu  nOTf' 
quam:)  petens  tamen  teftt- 
pore  opportuno  per  has 
reales  actiones  ad  finem 
litis  pervenerit ;  ad  quern 
per  action'  personalium 
prosecutionom  de  libero 
tenemento  vel  hssreditate 
experiundo,  nunquam  po- 
test. Tres  autem  Rela- 
tionum  partes  regnante  Ed. 
3.  promulgatas  qui  pensi- 
taverint,  paucas  ant  om- 
nino  nullas  transgression', 
aliasque  personales  action' 
de  terris  sen  tenementis 
latas  invenerint,  nisi  ubt 
nulla  de  libero  tenemento 
aut  jure  haereditario 
quffistio  oriebatur,  aut  obi 
petenti  nulla  realis  actio 
data  fuit.  Liquet  igitur^ 
cum  alias  turn  prsecipue 
ex  aclione  quadam  trans- 
gressionis,  Quare  clausum 
fregit,  per  Episcopum  Co- 
venf  et  Litchfield'  prose- 
cuta  in  6  Edwardi  3.  foK 
34.  b.  ad  Episcopi  repli- 
cationem  factam  fuisse  ex- 
ceptionem,  quod  in  reali- 
tate  litem  agitabat,  sem- 
per enim,  ut  tunc,  se  ha- 
buerunt  tempora,  casus 
reales  in  actionibus  realib' 
discussi  fuerunt:  unde  eo- 
rum  temporum  Judices 
praeclarum  illud  meruere 
testimonium,  quod  Thir- 
ning,  Justiciarius  Capitalis, 
illis  attribuit  anno  Hen.  4. 
12.  videlicet,  quodaliorum 
omh'  longe  fuerunt  consul- 
tissimi  simul  et  sapientis- 
simi ;  et  quod  sub  Reg« 


TO  THE   READER. 


XXIX 


Edvf.  3.  iiiajorem  quam 
aniea  habuisset  iex  per- 
feclionem  ;  et  quod  cau- 
saruro  in  jureagitatio  (sum- 
mum  legis  decus  et  orna- 
fnentum)  ad  eam  in  ejus* 
dem  Rej^s  temporibus  cre- 
visset  excellentiam,  ut  su- 
periorum  temporum  agita- 
tiones^  si  ad  illas  sub  Rege 
Ed.S.compararentur,  roan- 
cas  quasi  et  imbelles  a 
Thirning  exislimarentur. 

Magnam    ducatus   Cor- 
nubiae  casum  variis  de  cau- 
sis  retuli.     Primo,  quam- 
vis    ille    idem   casus    olim 
(at  baec  mearum  Relatio- 
num  parte   constare  pote- 
nt) adjudicatus  fuerit ;  de 
eodem    tamen    jamdudum 
qosstio   nova   exorta  est^ 
partim  quod  judicia  inter 
aiia     Regis     monumenta^ 
faucis  cognita^  ciausa  as- 
fcrvantur,  et  partim  quod 
JQdiciorum  ration*  ^et  cau- 
f^  (ut  iegis   mos   est)   in 
''^dem  non   expressae  mo-, 
i^u mentis,  nulli  plene  et  in- 
^^gre  satisfecerunt ;   prae- 
^^rtim  vero,  quod  nulla  de 

^orum  deter minationum  ac 

• 

JUdiciorum  veris  causis  et 

i^tionibas  facta  fuerit  et 

^Walgata  relatio.  Secundo, 

4Uod  illi  qui   nullam  inde 

"^beixt  partem,  de  vero  pos- 

^^asionum  hujusducatussta- 

^^  instituantur,  eoque  mo- 

^^eanttir  ne  cum  iis  pactio- 

^^ip  infant  qui  possessiones 

^nde  aliqnas    emerunt  aut 

•depti    fufirunt;    et   quod 

^i  qoi  uilam  rjujwlem  par* 


the  law)  grew  in  the  reign 
of  that  King  to  that  excel- 
lency, as  that  the  pleading 
in  former  times  having  re- 
gard to  the  pleadings  in 
the  reign  of  King  Edward 
HI.  holden  by  Thirning  to  * 
be  but  feeble. 


I  have  reported  the  great 
case  of  the  duchy  of  Corn- 
wall for  divers  causes.  I. 
Although  this  very  case 
hath  been  long  since  (as 
shall  appear  in  this  Report) 
judicially  adjudged,  yet  hath 
the  same  of  late  been  called 
in  question  again,  partly 
for  that  the  said  judgments 
remain  privately  amongst 
the  rest  of  the  King's  re- 
cords unknown  but  to  a  few, 
and  partly,  for  that  the  rea- 
sons and  causes  of  the  judg- 
ments being  (according  to 
law)  not  expressed  in  the 
record  itself,  gave  no  full 
and  clear  satisftiction  :  but 
principally  for  thattherewas 
no  report  made  and  pub- 
lished of  the  true  causes  and 
reasons  of  those  resolutions 
and  judgments.  2.  To  the 
end  that  such  as  have  not 
any  part  thereof,  may  here- 
by be  instructed  of  the  true 
state  of  the  possessions  of 
this  duchy,  and  by  this 
means  be  admonished  how 
they  deal  with  any  that 
have  bought  or  purchased 
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and  such  like  of  lesser  va- 
lue, every  one  according  to 
their  quality,  power^  and 
ability:  so  ought  every  man^ 
according    to    his    power, 

Elace,  and  capacity^  to 
ring  somewhat,  not  only 
to  the  profit  and  adorning 
of  our  dear  country  (our 
great  eagle*s  nest)  but 
therein  also,  as  much  as 
such  mean  instruments  can, 
to  express  their  inward  in- 
tention and  desire,  to  ho- 
nour the  peaceable  days  of 
his  Majesty's  happy  and 
blessed  government  to  all 
posterity.  And  for  that  I 
have  been  called  to  this 
place  of  judicature  by  his 
Majesty's  exceeding  grace 
and  favour,  1  hold  it  my 
duty,h&vingobserved  many 
things  concerning  my  pro- 
fession, to  publish  amongst 
others,  certain  cases  that 
have  been  adjudged  and  re- 
solved since  his  Majesty's' 
reign,  in  his  highest  courts 
of  ordinary  justice,  in  this 
calm  and  flourishingspring- 
time  of  his  Majesty's  jus- 
tice, amounting  with  those 
of  my  former  edition  in  all 
to  84.  And  (if  it  shall 
please  God)  1  intend  here- 
after to  set  out  another 
work,  whereof  I  have  only 
collected  the  materials,  but 
ROt  reduced  them  to  such  a 
form  as  i  intend,  lest  if  I 
should  leave  it  as  it  is,  it 
might,  after  my  death  be 
published  (as  hath  been 
done  in  the  like  case)  before 


perum  et  talia  id  genus  mi' 
noris  pi^etii,  secundum  il- 
lorum  qualitatem,  poten- 
tiam,  et  facultatem :  ita 
cuilibet  secundum  potestat', 
ordinem  et  mentis  acumen, 
addendum  est  aliquid,  non 
solum  patriffi  nostras  cha- 
rissimse  (aquilse  nostras  nido 
potentissimse)  ut  profit  et 
illustret,  sed  in  eo  etiam 
pro  virili,  ut  interiorem 
animi  intentionem  et  af- 
fectum exprimat,  ad  regies 
Majestatis  dies  pacificos, 
gubernationemque  ejus  fe- 
licissimam  atque  beatis- 
simam  in  posterum  cele- 
branduro.  Ego  vero,  cum 
suse  Majestatis  gratia  ad 
banc  sedem  judiciariara 
summo  cum  favore  me  evo- 
carit,  in  officio  meo  me  de- 
fuisse  existimavi,  (si  non, 
dum  multa  mea  in  profes- 
sione  observavi,  in  lucem 
ederem  casus  nonnullos  in- 
ter alios)  sub  regia  sua  Ma- 
jestate  in  eminentissimis 
justitise  ordinaries  curiis 
judicatos  et  discussos,  se- 
renissimo  hoc  florentissimo- 
que  vere  Justitias  a  sua 
Majestate  pie  administra- 
tes ;  qui  casus  cum  illis 
editionum  mearum  superi- 
orum  numerum  attingunt 
octaginta  quatuor.  Et  (si 
Deo  placeat)  opus  aliud 
posthac  edere  institui ;  cti* 
jus  quidem  elementa  tan- 
tum  collegi,  non  tamen  ut 
propositum  mihi  est,  for- 
mavi,  ne  forsan  si  relin- 
querem    qualecunque    sit 
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post    meam    ex    hac   vita 
emigrationem  (quod  re  pari 
accidisse  vidimus)  promul- 
garetur  imperfectum.   Sin- 
gularis  vestrum    superior' 
luearum    Relationum    ap- 
probation   continuis    aliar' 
lacubrationum       associata 
votis^  ad  onus  hoc  aggre- 
diendum  multum  me  inci- 
tavit.      Et^   si   non   mino- 
rem  vos  vestris   in  studiis 
fructum  ex  his  percepefi- 
tis,  quam  ego  ex  animo  vo- 
bis  opto^  vosque  (scientias 
vestra  ex  cupiditate)  spe- 
ratis,    faciles     meas    mihi 
erunt  vigihae^   votis  enim 
meis    abunde    satisfactum 
erit. 


it  be  perfected.  Your  ex- 
traordinary allowance  of 
my  former  works,  together 
with  your  continual  and 
earnest  desire  of  other  edi- 
tions, have  much  encou- 
raged me  to  undertake  these 
pains  :  and  if  you  shall 
reap  in  your  studies  such 
profits  thereby,  as  I  from 
my  heart  desire,  and  as  you 
(from  your  desire  of  know- 
ledge) do  expect,  then 
shall  my  labours  seem  light 
unto  me,  for  my  expecta- 
tion shall  be  satisfied. 


"^^I-.  IT. 
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The  Prince's  Case.  f^^^ 


Hil.  3  Jac.  1. 


In  Chancery. 


Pleas  before  the  Lord  the  now  King;  in  his  Chancery  p^^yju^i^, 
at   Westminster,   in   the   County  of  Middlesex,   of 
Hilary  Term,  in  the  third  Year  of  the  Lord  James 
by  the  Grace  of  God,  King  of  England,  France,  and 
Ireland  ;  and  of  Scotland  the  39th. 

THE  lord  the  now  King  sent  his  close  writ,  directed  to  the  scire fadat  to 
Sheriff  of  Cornwall  in  these  words.    James  by  the  grace  repeal  letten 
of  God  of  England,  Scotland,  France,  and  Ireland,  King,  de-  |P*^q  eUz* 
fender  of  the  failh,&c.     To  the  Sheriff  of  Cornwall  greeting,  dated  May  2, 
^Vbereas  in  the  statute  made  in  the  Parliament  of  the  lord  in  the  37th 
JBdward  the  Third,  late  King  of  England,  in  the  11th  year  of  T^^^^^  *»«' 
P's  ^eign,  holden  at  Westminster,  in  the  county  of  Middlesex,  ^^^' 
^  ^as  amongst  other  things  enacted  by  authority  of  the  said 
^^rliament,  that  the  eldest  son  of  the  King  of  England,  who 
l^^oiild  be  inheritable  to  the  kingdom  of  England,  should  be 
"Uke  of  Cornwall;  and  that  the  duchy  of  Cornwall  should  al« 
^**y8  be,  from  thenceforth  to  the  eldest  son  of  the  Kings  of 
5^');i;land,  who  should  be  next  heirof  the  aforesaid  kingdom,  and 
Ij^at  the  aforesaid  eldest  son  of  the  Kings  of  England  should 
*l^\e  and  enjoy  towards  their  maintenance  and  for  support  of 
*^«eip  princely  state  and  dignity  all  the  whole  duchy  of  Corn- 
^^ll,  and  all  castles,  honours,  lordships,  manors,  lands,  tene- 
!^^nt3,  and  all  other  hereditaments  to  the  said  duchy  belong- 
^'^S  or  appertaining,  or  reputed  or  taken  to  be  part,  parcel,  or 
^^niber  of  the  said  duchy.     And  whereas  the  said  late  King  n  Edw.3. 
^*^  Ward  the  Third,  in  the  aforesaid  Parliament,  held  in  the 
^^*d  J  1th  year  of  his  reign,  by  his  certain  charter  (made)  with 
^^  common  asdont  and  council  of  the  Prelates,  Earls,  Barons, 
^*^<1  other  of  the  King's  Council  in  the  said  Parliament  called 
^^geiher,  and  by  authority  of  the  same  Parliament,  *had  given    [  *  1  b.  J. 
^^  Edward  then  Earl  of  Chester,  his  first  begotten  son,  the  The  prince 

p  7  n  ?  created  dnke  of 

y^'Tawall,  and  the  castle  of  W.,  &c.  given  to  him  with  special  limiutions,  so  as  they  shall  not  be 
*^^ered,  with  a  clause  of  revivification^  although  the  special  limitation  at  anytime  should  cease. 

N  2 
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name  and  honour  of  Duke  of  Cornwall,  and  him  in  (he  duke- 
dom of  Cornwall  established,  and  by  the  same  his  charter,  with 
the  common  assent  and  council  aforesaid,  gave  and  granted  to 
his  said  son,  in  the  name  and  title  of  the  duchy  aforesaid,  and 
under  the  name  and  honour  of  Duke  of  the  said  place,  amongst 
other  things  the  castle  of  Wallingford,  with  its  hamlets  and 
members,  and  the  yearly  farm  of  the  town  of  Wallingford,  with 
the  honours  of  Wallingford,  and  of  St.  Walerie  with  the  ap- 
purtenances in  the  county  of  Oxford  and  other  counties,  where- 
soever the  said  honours  were,  to  have  and  to  hold  to  the  same 
Duke  and  to  the  first  begotten  sons  of  him  and  his  heirs.  King;* 
of  England,  and  of  the  same  place  Dukes  in  the  kingdom  of 
England,  therein  to  succeed,  together  with  the  Knights  fees, 
advowsons  of  churches,  abbeys,  priories,  hospitals,  chapels,  and 
with  hundreds,  fishings,  forests,  chaces,  parks,  warrens,  fairs, 
markets,  liberties,  free  customs,  wards,  reliefs,  escheats,  and 
services  of  tenants,  as  well  free  as  villains,  and  all  other  things 
to  the  aforesaid  castles,  towns,  honours,  lands,  and  tenements, 
howsoever  belonging  or  appertaining,  of  the  aforesaid  King 
Edward  the  Third,  and  his  heirs  for  ever.  And  the  said  Jate 
King  Edward  the  Third,  by  his  charter  aforesaid,  in  Parlia- 
ment aforesaid,  with  the  common  consent  aforesaid,  and  by  au- 
thority of  that  Parliament,  the  aforesaid  castle  of  Wallingford, 
and  other  the  premises  with  the  appurtenances,  amongst  other 
things,  to  the  said  duchy  annexed  and  united,  to  remain  to  the 
said  duchy  for  ever  :  so  as  from  the  said  duchy  at  any  time  by 
no  means  they  be  separated,  nor  to  any  other,  or  others,  than 
to  the  Dukes  of  the  same  place,  by  the  aforesaid  late  King,  or 
his  heirs  should  be  given,  or  any  ways  granted,  so  also  that  to 
the  aforesaid  Duke,  and  other  Dukes  of  the  same  place,  de- 
ceasing, and  to  the  son  or  sons  to  whom  the  aforesaid  duchy, 
by  colour  of  the  grants  aforesaid  it  should  belong,  not  appear- 
ing, the  said  duchy,  with  the  aforesaid  castle,  and  other  the 
Premises  being  granted,  to  the  aforesaid  late  King,  or  his  heirs, 
[ings  of  England,  should  return  into  the  hands  of  him  the 
said  late  King,  and  of  his  heirs  Kings  of  England  to  be  holden, 
until  any  of  such  son  or  sons  of  the  said  kingdom  of  England 
hereditably  to  succeed,  should  appear  (as  is  aforesaid)  to  whom 
successively  the  said  duchy  with  the  appurtenances,  the  afore- 
said late  King  for  him  and  his  heirf^,  granted  and  willed  to  be 
delivered,  to  be  holden  of  the  said  King,  and  his  heirs  for  ever. 
Act  32  H.  8.      -And  whereas  likewise,  by  a  certain  act  made  in  parliament  of 

the  lord  Henry,  late  King  of  England  the  Eighth,  holden  at 

Westminster  aforesaid,  that  is  to  say,  in  the  second  sessions  of 

the  same  parliament,  begun  and  holden  the  12th  day  uf  April, 

L*2  a.]      in  the  3lsi  year  of  the  reign  of  the  said  *lord  late  King  Henry 

the  Eighth,  and  by  divers  prorogations  until  the  25th  day  of 

May,  in  the  52d  year  of  the  reign  of  the  said  late  King  Henry 

the  Eighth,  and  from  thence  holden'and  continued,  until  the 

Recitinff  the      dissolution  of  the  said  Parliament,  the  24th  day  of  July,  in  the 

iithEdw.3.by  32d  year  aforesaid,  reciting,  that  whereas  in  the  Parliament 

which  the         holden,  in  the  11th  year  of  the  reign  of  the  late  Kiiig  of  famous 

pribce  wa»  " 

created  Duke  of  CorowaU>  and  the  posMssioni  of  the  dukedom  of  Coinwal)  given  to  1iibi>  Ac 
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memory  King  Edward  the  Third,  amongst  other  things  e$ita- 
blished ;  it  was  enacted  and  ordained,  that  the  eldest  son  of 
the  King  of  England,  who  shall  be  inheritable  to  this  kingdom 
of  England,  should  be  Duke  of  Cornwall,  and  that  the  same 
duchy  of  Cornwall  should  ever  be  to  the  eldest  son  of  the  King 
of  England,  who  should  be  next  heir  of  the  said  kingdom; 
and  that  he  should  have  and  enjoy  towards  the  maintenance 
and  support  of  his  princely  estate  the  whole  and  entire  duchy 
of  Cornwall,  and  all  castles,  honours,  dominions,  mancrs,  lands, 
tenements,  and  all  other  hereditaments  belonging  or  apper- 
taining to  the  said  duchy,,  or  reputed  or  taken  to  be  part,  parcel, 
or  member  of  the  said  duchy :  and  for  that,  the  honour  and 
castle  of  Wallinsrford  in  the  county  of  Berks  then  vt^as,  and 
from  long  time  had  been  part  and  parcel  of  the  inheritance 
stnd  possessions  of  the  said  Duke  of  Cornwall,  and  reputed  and 
taken  to  be  a  member  of  the  said  duchy ;  which  honour  and 
castle  lay  near  to  the  manor  of  the  said  late  King  Henry  the 
Eighth  of  Newelm,  otherwise  Ewelm  in  the  county  of  Oxford, 
and  was  very  commodious,  decent  and  pleasant  for  the  said  late 
King  Henry  the  Eighth.  In  consideration  whereof,  and  for 
other  urgent  causes,  the  said  late  King  Henry  the  Eighth  es- 
pecially moving,  it  was  enacted  and  ordained  by  the  authority 
of  the  same  Parliament  of  the  said  late  King  Henry  the  Eighth, 
that  the  said  honour  and  castle  of  Wallingford,  and  all  domi- 
nions, manors,  lands,  tenements,  and  other  hereditaments  what- 
soever they  should  be,  being  parts,  parcels,  or  members  of  the 
4iaid  honour  and  castle,  or  appendant,  or  belonging  to  the  said 
/lonour  and  castle,  or  to  any  lordship  or  manor  to  the  same  ap- 

Eertaining,  or  reputed,  or  taken  to  be  part  or  parcel  of  the  said 
onour  and  castle,  or  any  member  thereof,  should  be  from 
thenceforth  for  ever  by  authority  of  the  said  Parliament  se- 
vered, disannexed,  and  dismembered  from  the  said  duchy  of 
Oornwali,  and  should  not  be  in  any  manner  from  thence  after 
v^eputed,  called,  accepted,  or  taken  by  the  name  of  the  honour 
of  Wallingford,  nor  be  any  part,  parcel,  or  member  of  the  said 
cluchy  of  Cornwall:  and  that  the  aforesaid  manor  of  the  said 
^l^ing  of  Newelm,  otherwise  En  elm,  from  thence  for  ever  after, 
^Iibuld  be  named,  called,  accepted,  and  be  reputed  and  ad- 
J  udged  to  be  the  honour  of  Newelm,  otherwise  Ewelm.     And 
^bat  the  said  late  King  Henry  the  Eighth,  should  have  and  en- 
Joy  the  like  *liberties,  franchises,   privileges,  royalties,  and      [♦2  b.] 
Jurisdictions,  as  well  in  the  aforesaid  honour  of  Novelni  other- 
^^ise  Ewelm,  as  in  the  aforesaid  manors,  castles,  lands,  tene^ 
^^eiitfl,  and  hereditaments,  being  part,  parcel,  or  member  of 
^lie  said  honour  of  Wallingford,  to  all  intents  and  purposes  as 
^Vere  in  any  manner  belonging,  appertaining,  or  used  in  or  to 
tbe  said  honour  of  Wallingford.    And  that  the  like  process, 
^tiitS)  and  pleas  should  be  for  ever  holden,  received,  and  should 
t>e  used  in  the  said  honour  of  Newelm,  otherwise  Ewelm,  as 
^t  the  first  day  of  the  same  Parliament  were  used  or  exercised 
in  the  said  honour  of  Wallingford :  and  that  the  said  late  King 
llenry  the  Eighth  should  have  to  him,  his  heirs  and  successors 
Sor  efer,  the  said  honour  and  castle  of  Wallipf  ford,  and  all 
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lordships,  manors,  lands,  tenements,  and  other  hereditamentf 
whatsoever,  appertaining  to  the  said  honour  or  castle,  or  re* 
puted,  or  taken  to  be  any  part  of  the  possessions,  or  parcel  oi 
member  of  the  said  honour  or  castle,  from  thence  for  ever  tc 
be  severed  and  divided  from  the  aforesaid  duchy  :  and  that  the 
said  honour  and  castle  of  Wallingford,  from  thence  for  evei 
should  be  named  and  called  the  castle  and  manor  of  Walling- 
ford.    And  also  that  the  said  castle  and  manor  of  Wallingford, 
and  all  lordships,  manors,  lands,  tenements,  and  other  here- 
ditaments whatsoever,  which  then  should  be  belonging  or  ap- 
pertaining to  the  said  castle  and  manor,  or  reputed  or  taken  tc 
be  any  part,  parcel,  or  member  thereof;  and  all  manner  ol 
liberties,  franchises,  privileges,  royalties,  and  jurisdiction<)  be- 
fore that  time  used  within  the  said  honour  of  Wallingford, 
from  thence  for  ever  should  be  united,  annexed,  knit,  adjudg- 
ed,  deemed,  accepted,  reputed,  and  called  part,  parcel,  and 
member  of  the  said  honour  of  Newelm,  otherwise  Ewelm,  in 
the  aforesaid  county  of  Oxford  :  and  further  it  was  enacted  bj 
authority  of  the  aforesaid  Parliament  of  the  aforesaid   late 
King  Henry   the   Eighth,  that  all  and  singular  person  and 
persons  who  then  held  any  manors,  lands,  tenements,  or  here- 
ditaments of  the  aforesaid  late  King  Henry  the  Eighth,  and 
of  the  most  excellent  and  undoubted  Prince  Edward,  the  son 
and  heir  apparent  of  the  said  late   King  Henry  the  Eighth, 
as  of  the  said  honour  of  WaHingford,  or  of  any  other  lord- 
ships  or  manors  being  parcel  or  member  of  the  said  honour 
of  WaHingford,  from  thence  for  ever  after  should  hold  their 
said  manors,  lands,  tenements,  and  hereditaments  of  the  said 
late  King  Henry  the  Eighth,  his  heirs  and  successors,  as  oi 
the  aforesaid   manor  and   his   castle  of  WaHingford,  or  of 
the   said   lordships   or   manors   being   parcel    and   members 
of  the   said   honour  .of  WaHingford,  parcel  of  the  said  ho- 
nour   of  Newelm,    otherwise    Ewelm,    by   the    said    rents, 
suits,    customs,   and    services,    as    they    and    every  of  them 
held,    paid,    or  did    before    the    making  of  the   said   act  of 
[*3a.  ]      ^Parliament,  and  not  by  more  or  other  rents,  suits,  customs, 
or  services  :  saving  to  every  person  and  persons,   bodies  cor- 
porate or  politic,  their  heirs  and  successors,  and  to  every  of 
them,  other  than  the  most  excellent  and  undoubted  lord  Prince 
Edward  which  then  was,  and  his  heirs,  and   to  any  other  who 
from  thence  for  ever  should  happen   to   be  the  King^s   eldest 
son,  and  next  heir  of  the  crown  of  this  kingdom  of  England, 
all  such  right,  title,  interest,  posnession,  fees,  offices,  annui- 
ties, rents,  commons,  and  all   other  commodities  and  here- 
ditaments whatsoever,  which  they,  or  any  other  of  them  law- 
fully held,  had,  could,  or  ought  to  have   had,  if  the  said  act 
The  three  ma-  of  Parliament  had  never  been  bad  or  made :  and  further,  it 
Tr'andL^ '      was  enacted  by  the  authority  of  the  aforesaid  Parliament,  -of 
made  parcel  of  the  aforesaid  late  King  Henry  the  Eighth,  that  the  aforesaid 
the  duchy  of     excellent  and  undoubted  Prince  Edward,  whichthen  was,  and 
cver*to*aii?n-    ^^^^Y  ^^er  who  from  thenceforth  for  ever  should  happen  to 
tents  and  pur-  be  the  eldest  son  of  the  King,  and  next  heir  of  the  crown  of 
poses.  this  kingdom,  should  £ave,  hold,  and  enjoy  for  ever  aiHiesred, 
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united,  and  knit^  to  the  aforesaid  dodiy  of  CornwaU,  for  and 
in  foil  recon^enee  of  the  aforesaid  hononr  and  castle  of  Wal- 
Ijngfbfdi  and  other  the  premises  in  the  said  act  before  men- 
tioned, to  the  said  honour  of  Wallingrford  then  before  belong- 
ing as  part  and  parcel  of  the  said  duchy  of  Cornwall,  the 
nanor  of  West  Tannton,  Trelowia,  and  Landalph,  with  the 
appurtenances,    in   the  county  of  Cornwall,  amongst  other 
things,  in  such  manner  and  form,  and  of  such  like  estate,  as  the 
said  excellent  and  undoubted  Prince  Edward,  before  the  making 
of  the  same  act  of  Parliament,  had,  held,  or  enloyed  the  afore- 
said honour  and  castle  of  Wallingford,  and  all  other  the  pre- 
mises, parcel  of  the  said  honour.  And  that  all  and  sint^ular  the 
aforesaid  manors,  with  all  and  singular  their  appurtenances, 
then  amongst  other  things  limited  and  assigned,  by  the  said 
act  in.  the  aforesaid  Parliament   of  the  aforesaid  late  King 
Henry  the  8th,  to  the  aforesaid  duchy  of  Cornwall,  and  every 
of  them,  from  thence  for  ever,  should  be  reputed,  deemed, 
adjudged,  accepted,  and  taken,  by  authority  of  the  same  Par- 
liament, as  part,  parcel,  and  member  of  the  said  duchy  of  Corn- 
wall, in  such  and  the  like  manner  and  form,  to  all  purposes 
and  intents,  as  the  said  honour  and  castle  of  Wallingford,  and 
the  members  and  parcels  of  the  same,  were,  before  the  making 
of  the' same  act^  any  act,  law,  custom,  or  use,  to  the  contrary 
notwithstanding,  as  by  the  said  act,  in  the  aforesaid  Parlia- 
ment of  the    aforesaid    late    King  Henry  the  8th,    made, 
amongst  other  things  it  more  fully  appears:  and  whereas  be- 
ibre,  and  until  the  time  of  the  makine  of  the  aforesaid  act  of 
Parliament,  made  in   the  aforesaid  Parliament  of  the  afore- 
said late  King  Henry  the  8th,  the  aforesaid  honour  and  castle 
of  WaHingford,^  and  the  members  and  parcel  thereof,  were 
fMirt,  parcel,  and  members  *of  the  aforesaid  duchy  of  Cornwall,     [  «3  b  ] 
according  to  the  form  and  eSect  of  the  aforesaid  charter  and 
^ranl  by  the  aforesaid  late  King  Edward  the  Third,  with  the 
common  assent  aforesaid,   and  authority  of  his  Parliament 
^iforesaid,  (as  before  is  said)  made,  and  as  in   the  aforesaid 
charter  are  mentioned,  and  above  recited,  and  the  aforesaid 
^<iexcellent  and  undoubted  Prince  Edward,  in  the  aforesaid  act 
«oade  in  the  aforesaid  Parliament  of  the  aforesaid  late  King 
Henry  the  Eighth,  before  the  time  of  making  of  the  aforesaid 
9Eict  made  in  the  Parliament  aforesaid  of  the  aforesaid  late  King 
Slenry  the  Eighth,  had,  held,  and  enjoyed  the  aforesaid  ho- 
^notir  and  castle  of  Wallingford,  and  other  the  premises^  parcel 
%>f  the  same  honour,  rn  such  manner  and  form,  and  of  such 
^tate  as  is  enacted  and  limited  in  the  aforesaid  charter  and 
«[^nt  aforesaid  of  the  aforesaid  late  Ring  Edward  HI.,  in  the 
^ear  of  his  reign  the  11th  aforesaid,  by  the  authority  of  Par- 
^nament  made  as  before  is  said.    And  the  aforesaid  honour  ' 

«nd  castle  of  Wallingford  in  the  aforesaid  act,  made  in  the 
aaid  Parliament  of  the  said  late  King  Henry  VII  I.  mentioned, 
«nd  the  aforesaid  Castle  of  WalUngFord,  with  the  hamlets  and 
inembers  thereof :  and  the  aforesaid  honour  of  Wallingford, 
with  the  appurtenances,  in  the  aforesaid  charter  and  grant,  by 
the  aforeaafd  Jate  King  Edward  the  Third|  ••  before  i»  laid, 
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made,  specified,  are  one  and  the  same,  and  not  others  or  divers. 
By  virtue  of  which  the  said  late  Prince  Edward,  eldest  son  of 
the  aforesaid  late  Kin£^  Henry  the  Eighth,  and  Duke  of  Corn- 
wall, was  seised  of  the  aforesaid  manors  of  ^West  TauntoQ, 
Trelowia,  and  Landalph,  with  the  appurtenances,  in  his  de- 
mesne as  of  fee,  as  parcel  of  his  Duchy  of.  Cornwall  aforesaid, 
according;  to  the  form  and  effect  of  the  aforesaid  act  of  Parlia- 
ment;  and  he  thereof  being  so  seised,  the  aforesaid  late  King 
Henry  the  Eighth,  afterwards  at  Westminster  aforesaid,  diec|, 
the  said  Edward,  late  Prince,  being  the  son  and  heir  of  the 
aforesaid  late  Kin^  Henry  the  8tli.  And  the  said  Edward,  late 
Prince  to  the  said  King  Henry  the  8th,  in  the  aforesaid  kingdom 
of  England,  by  right  of  inheritance  succeeded,  and  King  of 
the  aforesaid  kingdom  of  England,  by  the  name  of  Edward  the 
Sixth,  King  of  England,  came  to  be.  And  afterwards  the  said 
Edward  the  Sixth,  late  King  of  England,  at  Westminster 
aforesaid,  died  without  heir  of  his  body  begotten;  the  Lady 
Mary,  late  Queen  of  England,  being  sister  and  heir  of  the  said 
late  King  Edward  the  Sixth  ;  and  the  aforesaid  Lady  Mary 
to  the  said  late  King  Edward  the  6th,  fn  the  aforesaid  kingdom 
of  England,  by  right  of  inheritance  succeeded,  and  became 
Queen  of  the  aforesaid  kingdom  of  England ;  and  afterwards 
the  said  Queen  Mary  at  Westminster  aforesaid,  died,  without 
heir  of  her  body  begotten  ;  the  Lady  Elizabeth,  late  Queen  of 
England,  being  sister  and  heir  of  the  aforesaid  late  Queen 
Mary ;  the  aforesaid  Lady  Elizabeth  to  the  said  late  Queeq 
[  *  4  a.  ]  ^Mary  in  the  aforesaid  kingdom  of  England,  by  right  of  inhe- 
ritance succeeded,  and  became  Queen  of  the  kingdom  of  Eng- 
land ;  and  afterwards,  the  said  Queen  Elizabeth  at  Westmin- 
ster aforesaid,  died,  without  heir  of  her  body  begotten,  we 
then  and  yet  being  cousin  and  heir  to  the  said  late  Queeji  Eli- 
zabeth ;  and  we  succeeded  to  the  said  late  Queen  Elizabeth,  in 
right  of  inheritance,  in  the  same  kingdom  of  England,  and 
became,  and  now  are  King  of  England  ;  and  now  the  most  ex- 
cellent Prince  Henry  our  eldest  son,  no\r  Duke  of  Cornwall, 
Queen  EUz.  by  hath  requested  us,  that  whereas  the  aforesaid  lady  Elizabeth, 
her  letters  late  Queen  of  England,  by  her  letters  patent  sealed  with  the 
to  cT^ii/'now**  great  seal  of  England,  bearing  date  at  Westminster  aforesaid, 
deceased,  and  the  second  day  of  May,  intheSTthyear  of  her  reign,  granted  to 
H.  L.  the  Gellio  Merick,  then  Esq.,  afterwards  Knight,  now  deceased, 
manore^of  ^^^  Henry  Lindley,  then  Esq.,  now  Kniglit,  the  aforesaid 
W.T.,  T.,&c.    manors  of  West  Taunton,  Trelowia,  and  Landalph  with  the 

appurtenances,  to  have  and  to  hold,  to  them  the  said  Gellio 
Meyrick  and  Henry  Lindley,  and  their  heirs,  for  ever,  as  in 
the  letters  patents  thereof  more  fully  it  is  contained.  Ad4 
whereas  the  aforesaid  manors  of  West  Taunton,  Trelowia^ 
and  Landalph,  to  the  .aforesaid  duchy  (as  is  said)  annexed  an^ 
united  to  the  same  now  Duke,  by  virtue  of  the  gift,  grant,  and 
union  aforesaid,  by  the  authority  of  Parliament  aforesaid,  hei- 
longed,  and  yet  ought  to  belong,  and  were  members  an^ 
parcel  of  the  same  duchy,  and  yet  are,  as  the  said  row  jPrinc^ 
and  Duke,  by  ways  and  means  convenient,  is  readv  to  shew  ; 
,that  we  would  the  said  letters  patents  aforesaid,  ot  .t|ie  afoi;^ 
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said  manors  of  West  Taunton,  Trelowia,  and  Landalph,  as 
before  is  said,  made,  revoke,  and  annul,  and  the  said  manors 
with  the  appurtenances  seise  into  our  hands ;  that  we  cause 
the  said  manors  to  the  said  now  Duke,  as  members  and  par- 
cel of  the  duchy  aforesaid,  to  have  and  to  hold,  according^  to 
the  form  and  eflect  of  the  gift,  ^rant  and  union  aforesaid  to  be 
delivered:  we,  willinsf  to  do  in  this  behalf  what  is  just,  com-  Command  to 
mand  you  that,  by  good  and  lawful  men  of  your  bailiwick,  you  Jjc  Sheriff 
p've  notice  to  the  aforesaid  Henry  Lindley,  Knt.,  and  John  h.  L.  and" 
Hele,  Knt,    Serjeant-at-law,  tenants  of  the  said  manors  of  J.  H..  and  the 
West  Taunton,  Trelowia,  and  Landalph,  and  also  to  whoso-  °'^^^  tcnanu 
ever  other  or  others,  tenants  of  the  said   manors  of  West  manora!* 
Taunton,  Trelowia,  and  Landalph,  or  any  of  them,  that  they 
be  before  us  in  our  Chancery  in  eight  days  of  St.  Hilary  next 
coming,  wheresoever  we  shall  be,  to  shew  what  for  us  or  for 
themselves  they  have  or  can  say,  wherefore  the  letters  patent 
aforesaid  of  the  aforesaid  manors  of  West  Taunton,  Trelowia, 
and  Landalph,  with  the  appurtenances  (as   before  is  said), 
made,  ought  not  to  be  revoked  and  annulled,  and  the  said 
manors  with  the  appurtenances  into  our  hands  be  seised,  and 
the  same,  to  the  now  Duke,  as  members  and  ^parcel  of  the     [  *  4  b. } 
duchy  aforesaid,  according  to  the  form  and  effect  of  the  gift, 
grant,  and  union  aforesaid,  to  have  and  to  hold,  to  be  deli- 
vered, and  to  do  and  receive,  what  our  said  Court  then  and 
tlusre  shall  farther  consider  in  this  behalf:  and  have  you  there 
the  names  of  those  by  whom  you  shall  give  them  notice  and  this 
writ,  witness  myself  at  West}ninster,  the  18th  day  of  Noven^ 
bar,  in  the  year  of  our  reign  of  England,  France,  and  Ire- 
land, the  Sd,  and  of  Scotland  the   S9th ;  and  now  at  this 
day,  that  is  to  say,  the  aforesaid  eight  days  of  St.  Hilary,  be- 
fore the  said  Lord  the  King  that  now  is,  in  his  said  Court  of 
Chancery,  here  cometh  Edward  Coke,  Knight,  Attorney-Ge- 
neral of  the  said  Lord  the  King  that  now  is,  who  prosecuteth 
'Q  this  behalf  for  the  said  Lord  the  King,  in  his  proper  person, 
-^tid  Francis  Godolphin,  Knight,  being  Sheriff  of  the  county  The  Sheriff  re- 
^r  Cornwall,  now  sendeth  here  the  writ  aforesaid,  served  and  turns  H.  L., 
Executed,  in  form  following,  the  21st  day  of  December,  in  the  ^^»  "jf 
^d  year  abovesaid,  by  virtue  of  the  writ  aforesaid,  to  him  di-  tenants  orSie 
l^cted,  that  he  gave  warning  by  John  Edgcombe  and  Walter  said  three  ma- 
^lunt,  good  and  lawful  men  of  his  bailiwick,  to  the  aforesaid  no"»f»^- 
*4cnry  Lindley,  Knight,  and  also  the  same  day  and  year  by  the  ^^^^  * 
^^id  good  and  lawful  men,  he  ^ave  warning  to  the  aforesaid 
••  ohn  Hele,  KnU  and  to  one  Warwick  Hele,  Knt.,  tenants  of 
^^e  aforesaid  manors  of  West  Taunton,  Trelowia,  and  Lan- 
^^Iph,  abovementioned,  to  be  before  tne  said  Lord  the  now 
^iQg  here,  at  this  day,  to  shew,  do,  and  receive,  what  that 
^lit  io  itself  requireth  and  demands.  And  theaforesaid  Henry  impariaoca. 
^indley,  Kt.  John  Hele,  Kt.  and  Warwick  Hele,  Kt.,  the  4th 
^Hy  of  pleas  being  solemnly  called,  by  Richard  Wilkinson 
^Heir  attorney  come,  and  pray  licence  to   imparl,  and  it  is 
Slanted  to  them,  &c.,  and  upon  this  day  is  given  to  the  afore- 
^^id  Henry  Lindley,  John  Hele,  and  Warwick  Hele,  before 
•tile  said  Lord  the  King,  in  the  said  Court  here,  that  is  to  say, 
^^t  Westininster  aforesaid,  until  in  eight  days  of  the  Purifica« 
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tion  of  tlie  blessed  Mary  tbeu  next,  &c.  wberesoever,  &c.,  that 
M  to  say,  to  tbe  aforesaid  Henry,  John,  and  Warwick,  to 
hnparl  and  then  to  answer,  &c.     The  same  day  is  given  to  the 
aforesaid  Edward  Coke,  Knt.,  the  Attorney-Greneral  of  the 
L*6rd   the  now  King,  who,  &g.,  then  to  be  here,  &c.     At 
which  eight  days  of  the  Purification  of  the  blessed  Mary,  be- 
fore the  said  Lord  the  King,  in  the  said  Court  here,  that  is  to 
say,  at  Westminster  aforesaid,   come  as  well  the  aforesaid 
Edward  Coke,   Knight,  who,  &c.,  in  his  proper  person,  as 
the  aforesaid    Henry    Lindley,   John   Hele,   and    Warwick 
Hele,    by    their  attorney  aforesaid,  and   upon   this  the  said 
Henry,    John,   and  Warwick,  by  their    attorney  aforesaid, 
pray    farther    licence    thereof  to    imparl,    before    the   said 
Lord  the  King  now  in   the  said  Court  here,  that  is  to  say, 
at  Westminster  aforesaid,  nntilin  fifteen  days  of  Easter,  then 
next  following,  &c.,  wheresoeTer,  &c.,  and  then  to  answer, 
&€.,  and  they  have  it,  &c.,  and  the  same  day  is  given  to  the 
aforesaid  Edward  Coke,  Knt.,  the  Attorney-General  of  the 
said  Lord  the  now  King,  who,  &c.,  then  here,  &c.     At  which 
[  *  5  a.  ]     ^fifteen  days  of  Easter  before  tbe  said  lord  the  King  that  now 
is,  in  the  said  Court  here,  that  is  to  say,  at  Westminster  afore- 
said, eome  as  well  the  aforesaid  Edward  Coke,  Attorney  Ge- 
neral of  the  Lord   the  now  King,  who,  &c.  in  his  proper 
person,  as  the  aforesaid  Henry  Lindley,  John  Hele,  and  War- 
wick  Hele,  by  their  attorney  aforesaid,   and  upon  this  the 
aforesaid  Henry,  John,  and  Warwick  by  their  attorney  afore- 
said, farther  pray  leave  thereof  to  imparl  before  the  said  lord 
the  King,  in  the  said  Court  here,  that  is  to  say,  at  Westaoin- 
ster,  aforesaid,  until  the  morrow  of  the  Holy  Trinity,  then 
next  following,  wheresoever,  frc.  and  then  to  answer,  Set. 
and  they  have  it,  &c.    And  the  same  day  is  given  to  the  afore^ 
said  Edward  Coke,  Knt.  Attorney  General  of  the  lord  the 
King,  who,  &e.  then  here,^&c.     At  which  morrow  of  Holy 
Trinity,  before  the  said  lord  the  now  King,  in  the  said  Court, 
&c.  that  is  to  say,  at  Westminster,  aforesaid,  come  as  weU 
the  aforesaid  Edward  Coke,  Knt.  Attorney  General  of  the 
lord  the  now  King,  who,  &c.  in  his  proper  person,  as  the 
aforesaid  Henry  Lindley,  John  Hele,  and  Warwick  Hele,  by 
their  attorney  aforesaid ;  and  upon  this  the  said  Henry,  Jobi^ 
and  Warwick,   by  their  attorney  aforesaid,  pray  farther  li- 
cence thereof  to  imparl,  before  the  said  lord  the  now  King 
in  the  said  Court,  here,  that  is  to  say,  at  Westminster  afore* 
said,  until   the  morrow  of  All-Sonls   then    next  following, 
wheresoever,  &c.  and  then  to  answer,  &c.  and  they  have  it,&c. 
And  the  same  day  is  given  to  the  aforei^aid  Edward  Coke,  Knt. 
Attorney  General  of  the  lord  the  now  King,  &c.  then  here,'^&c. 
At  which  morrow  of  Ail  Souls,  before  the  lord  the  King  in  the 
said  Court  here,  that  is  to  say,  at  Westminster  aforesaid,  come 
as  well  Henry  Hobart,  Knt.  then  Attorney  General  of  the  said 
lord  the  now  King,  who  for  the  said  lord  the  now  Kin^,  pro- 
secutes in  his  proper  person,  as  the  aforesaid  Henry  LindUey, 
John  Hele,  and  Warwick  Hele,  by  their  attorney  afereaaid, 
u|K>n  which  the  aaid  Henry  Lindley,  by  his  attorney  afore* 
aaid^  prayeth  the  hearing  of  the  said  writ  ojf  Sdrejkciai  above- 
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mentioned,  and  it  is  read  uoto  him,  &c.    Which  being  read  H.  L.  pleads  at 
and  heard,   the  said  Henry  Lindley  saith,    that  neither  the  J^J^^^l*^ 
aforesaid  letters  patent,  of  the  aforesaid  late  Qneen  Eliza-  Parliament  ui- 
beth,  of  the  aforesaid  manors  oF  West  Taunton,  Trelowia,  noiiE.3.se- 
and  Landalph,  with  the  appurtenances  in  form  aforesaid  made,  ^^^ypieaded 
ought  to  be  revoked  and  annulled,  nor  the  said  manors  into         '^  ^'^^  ' 
the  hands  of    the   said   lord   the    now    King   ought    to   be 
seised ;  because  he  saith   that  there  is   not  any  such  record 
of  any  such  act  of.  Parliament,  of  the   aforesaid  King  Ed-^ 
ward  the  Third  made,  as  in  the  aforesaid  writ  of  Scire  facias^ 
above  thereof  is  recited  and  specified  ;    nor  is  there  any  Rudi 
record  of  the  aforesaid   charter,  by  the  aforesaid   late   King 
Edward  the  Third,  by  autiiority  of  the  Parliament  aforesaid, 
above  supposed  to  have  been  made,   as   in  the  said  writ  of 
Scire  facias ^3ho\e\9,  likewise  recited  and  specified,  and   this 
the  sard  Henry  Lindley  is  ready  to  verify,  wherefore  he  de- 
mands ^judgment,  if  the  aforesaid  letters  patent  of  the  afore-     f  «5  b«  1 
said  late  Queen  Elizabeth  of  the  manors  aforesaid  with  their 
appurtenances,   so   as   before  is  said,  made,  ought  to  be  re- 
voked or  annulled,  or  the  said  manors  with  the  appurtenances 
to  be  seised  into  the  hands  of  the  said  lord  the  bow  King,  &c. 
And  the  aforesaid  John  Heie  and  Warwick  Hele  by  their  at-  i.  h.&  w  h 
torney  aforesaid,  by  protesting,  that  there  is  not  any  record  protesting,  &c. 
of  any  such  act  of  Parliament  of  the  said  llth  year  of  Ed-  pie«d  the  said 
ward,  late  King  of  England,  the  Third,  nor  that  there  is  any  of^QuwiTmii. 
such  record  of  the  aforesaid  charter,   by  the  aforesaid  late 
King  Edward  the  Third,  by  authority  of  Parliament,  afore* 
said,  as  in  the  said  writ  of  Scire  facias  is  mentioned ;  for 
plea  they  say,  that  neither  the  aforesaid  letters  patent  of  the 
aforesaid  lady  Elizabeth  of  the  aforesaid  manors  of  West 
Taunton,  Trelowia,  and  Landalph,  with  the  appurtenances,  in 
form  aforesaid  made,  ought  to  be  revoked  or  annulled,  or  the 
iBtnors  aforesaid  with  the  appurtenances,  be  seised  into  the 
Iwnds  of  the  lord  the  now  King,  or  any  of  them  ought  to  be 
seised,  because  they  say,  that  the  aforesaid  late  lady  Queen 
Elizabeth,  before  the  making  of  the  letters  patent  aforesaid, 
to  the  aforesaid  Gellio  Meyridc  and  Henry  Lindley,  was  seised 
in  her  demesne  as  of  fee,  in  the  right  of  her  crown  of  England, 
of  the  aforesaid  manors  of  West  Taunton,  Trelowia,  and 
landalph,   with  the  appurtenances,  in  the  aforesaid  writ  of 
^re  facias  mentioned  and    expressed,  and  so  thereof  being 
seised,  the  said   late  Queen  Elizabeth,  by  her  letters  patent 
onder  the  great  seal  of  England  sealed  bearing  date  at  West- 
minster, in  the  county  of  Middlesex,  the  Sd  day  of  May,  in 
the  37th  year  of  her  reign,  and  here  into  Court  brought,  in 
consideration  of  the  good,  true,  faithful,  and  acceptable  service 
to  the  aforesaid  lady  the  Queen,  by  her  then  well  beloved  faith- 
ful consin  and  counsellor,  Robert  late  Earl  of  Essex,  of  the 
most  noble  order  of  theGarter,  Knight,  and  Master  of  her  horse, 
before  that  many  times  done  and  performed,  as  for  other  good 
causes  and  considerations,  the  said  late  lady  the  Queen  then 
specially  moving ;  as  also  at  the  humble  request  of  the  said 
late  Earl  of  Essex,  of  her  special  grace^  certain  knowledge,  and 
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mere  motion,  gave  and  granted  the  manors  aforesaid  with 
their  appurtenances  amongst  other  things  to  the  aforesaid 
Gellio  Meyrick,  and  Henry  JLindley,  then  Esquires,  and  after- 
wards Knights.     To  have,  and  to  hold  the  said  manors  with 
the  appurtenances,  to  the  aforesaid  Gellio  Meyrick,  and  Hen- 
ry Lindley,  their  heirs  and  assigns  for  ever.     And  the  afore- 
said late  lady  the  Queen,  by  the  same  her  letters  patent, 
granted  for  her,  her  heirs  and  successors,  that  the  aforesaid 
Gellio  Meyrick,  and  Henry  Lindley,  their  heirs  and  assigns, 
should  have,  hold  and  enjoy,  the  aforesaid  manors  with  the  ap- 
purtenances, according  to  the  intent  of  the  said  late  Queen, 
f*  6  a.  ]      in*  the  said  letters  patent  contained,  and  that  the  ^said  letters 
With  A  mm  o6-  patent  shotild  be  firm,  valid,  good,  sufficient  and  effectual  in 
nH'iict32H.    ^^^'   against  the  said  lady  the  Queen,    her  heirs  and  suc- 
8.  cessors,  as  well  in  all  her  courts,  as  elsewhere,  within  ,the 

kingdom  of  England,  without  any  manner  of  confirmations,  li- 
cences, or  tolerations  of  the  said  lady  the  Queen,   her  heirs 
and  successors  then  for  ever,  by  the  atbresaid  Gellio  Merick, 
and  Henry  Lindley,  or  their  heirs  or  assigns  to  be  procured  or 
obtained,, notwithstanding  the  statute  in  Parliament  of  the 
Lord  Henry,  late  King  of  England  the  Eighth,  in  the  S7th  year 
of  his  reign  made,  concerning  the  duchy  of  Cornwall,  and  ho- 
nour of  Newelm  otherwise  Ewelm,as  in  and  by  the  said  letters 
patent  more  fully  appears.    By  virtue  of  which  said  letters 
patent,  the  aforesaid  Gellio  Merick  and  Henry  Lindley  into 
the  aforesaid  manors  with  their  appurtenances  entered,  and 
were  thereof  seised  in  their  demesne  as  of  fee,  and  so  thereof 
Andeonveyto    being  seised,  by   their  writing  indented,  made  between  the 
SSt  Mtote  to    afoi'^saJd  late  Earl  of  Essex,  Gellio  Merick,  and  Henry  Lind- 
them  and  to      l^Y  of  the  one  part,  and  Augustine  Steward  and  Michael  Cor- 
theheinof  the  sellis,  on  the  Other  part,  bearing  date  the  26th  day  of  Decem- 
faidl.  H.         ijgj.^  jj^  jl^g  ggjjj  yp^,.  Qf  (1,^  reign  of  the  said  late  lady  Queen 

Elizabeth,  in  the  Court  of  Chancery  of  the  aforesaid  late 
Queen  at  Westminster  aforesaid,  within  six  months  then  next 
following,  according  to  the  form  of  the  statute  thereof  made 
and  provided  in  due  manner  of  record  inroiled,  as  well  in 
consideration  of  the  sum  of  3500/.  to  the  aforesaid  late  Earl  of 
Essex,  by  the  aforesaid  AugUstine  Steward  and  Michael  Cor- 
sellis  paid,  as  for  2Qs.  to  the  said  Gellio  and  Henry,  by  the 
aforesaid  Augustine  and  Michael  likewise  paid,  bargained, 
and  sold  to  the  aforesaid  Augustine  and  Michael,  the  manors 
aforesaid,  with  the  appurtenances,  to  have  and  to  hold  to  the 
said  Augustine  and  Michael,  their  heirs  and  assigns  fpr  ever. 
By  virtue  of  which  bargain  and  sale,  and  enrolment,  and  by 
force  of  a  certain  statute  in  the  Parliament  of  the  lord  Henry 
late  King  of  England  the  Eighth,  the  4th  day  of  February, 
in  the  27th  year  of  his  reign,  of  transferring  uses  into  pos- 
session, at  Westminster  aforesaid,  holden,  made,  and  provided, 
the  aforesaid  Augustine  and  Michael  were  seised  of  the  ma- 
nors aforesaid,  with  the  appurtenances,  in  his  demesne  as  of 
fee ;  and  so  thereof  being  seised,  the  said  Augustine  and  Mi- 
chael, in  consideration  of  the  sum  of  3500/.  to  the  aforesaid 
Augustine  and  Michael,  by  the  aforesaid  John  Helepaidaftar^ 
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wards  of  (he  said  manor  with  the  appurtenances,  enfeoffed  them 
tbe'said  John  Hele,  then  serjeant  at  law,  and  the  aforesaid 
IVarwick  Hele,  then  Esquire  now  Knight,  to  have  and  to  hold, 
to  the  said  John  and  Warwick,  and  to  the  heirs  and  assigns 
of  the  aforesaid  John,  to  the  sole  and  proper  use  and  behoof 
of  the  aforesaid  John  and  Warwick,  and  the  heirs  and  as« 
si^ns  of  the  said  John  Hele  for  ever.  By  virtue  of  which  fe- 
offment, the  aforesaid  John  Hele,  and  Warwick  Hele  were, 
and  yet  are  seised  *of  the  aforesaid  manors  with  the  appurte*  f*  6  b.  1 
nances,  that  is  to  say,  the  said  John  Hele,  in  his  demesne  as 
of  fee,  and  the  aforesaid  Warwick,  in  his  demesne  as  of  free- 
hold for  the  term  of  his  life.  And  the  aforesaid  John  Hele  aqj  further 
and  Warwick  Hele  further  say,  that  afterwards,  in  and  by  a  plead  the  act 
.certain  act  of  Parliament  of  the  aforesaid  late  Queen  at  West-  ^^^^fT^ 
minster  aforesaid,  the  27th  day  of  October,  in  the  43d  year  of  p^Snt  43£uL 
the  reign  of  the  said  late  Queen  Elizabeth  holden  made 
(amongst  other  things)  reciting,  that  whereas  the  said  late 
Queen,  from  the  8th  day  of  February,  in  the  25th  year  of  her 
reign,  as  well  for  divers  and  great  sums  of  money,  as  for  di- 
vers other  several  considerations,  had  bargained,  sold,  given, 
and  granted,  by  divers  her  letters  patent,  indentures,  or  other 
writings  under  the  great  seal  of  England  sealed,  or  the  seal  of 
the  duchy  of  Lancaster,  or  the  seal  of  the  county  palatine  of 
Lancaster,  as  well  to  bodies  politic  and  corporate,  as  to  divers 
and  several  other  subjects,  of  the  said  lady  the  Queen,  divers 
and  several  honours,  manors,  lands,  tenements,  rents,  rever- 
sions, services,  and  other  hereditaments  in  fee  simple,  fee  tail,or 
for  term  of  life,  lives,  or  years,  as  in  the  said  several  letters  pa* 
tent,  indentures, and  other  writings  are  mentioned  and  declared; 
it  was  enacted  by  authority  of  the  same  Parliament,  to  the 
intent  that  the  said  letters  patent,  indentures,  or  other  writ- 
ings, should  be  of  good,  available,  and  perfect  force  and  ef- 
fect, to  all  and  singular  the  said  late  Queen's  subjects,  accord- 
ing to  the  true  intent  and  effect  of  the  same ;  that  as  well  all 
and  singular  letters  patent,  indentures,  and  other  writings, 
sealed  under  the  great  seal  of  England,  or  under  the  seal  of 
the  duchy  of  Lancaster  or  the  seal  of  the  county  palatine 
of  Lancaster,  before  then  made  and  granted,  by  the  afore- 
said late  Queen,  for  any  sum  or  sums  of  money  whatso- 
ever, or  for  or  upon  any  other  considerations  whatsoever,  from 
the  aforesaid  8th  day  of  February,  in  the  25th  year  aforesaid, 
as  all  other  letters  patent,  then  after  by  the  said  late  Queen 
to  be  made,  for  any  sum  or  sums  of  money,  or  other  consider- 
ations before  the  last  day  of  the  said  then  present  session  of 
the  said  Parliament ;  and  moreover,  all  other  letters  patent, 
within  the  space  of  one  year  then  next  following,  to  be  made, 
by  force,  or  according  to  the  true  purport  or  true  meaning  of 
a  commission  under  the  great  seal  of  England,  then  in  beinff, 
for  the  sale  of  the  land,  of  the  said  late  Queen,  to  any  body 
politic,  or  corporate,  or  to  any  other  person  or  persons 
whatsoever,  of  any  honours,  castles,  manors,  lordships,  grana- 
ries, messuages,  lands,  tenements,  meadows,  pastures,  rents, 
reversions,  services,  woods^.  adyowsons  uominations,  patron^ 
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ngesy  annuities,  rights,  interests,  entries,  conditions,  leaseft, 
[  *  7  a.  ]  courts,  liberties,  privileges,  franchises,  or  of  any  ♦other  he- 
reditaments with  the  appurtenances,  or  of  any  part  or  par- 
cel thereof,  with  or  under  the  great  seal  of  England,  or  un- 
der the  seal  of  the  duchy  of  Lancaster,  or  the  seal  of  the  county 
palatine  of  Lancaster,  of  whatsoever  kind,  nature,  or  quality, 
they  or  any  of  them  are,  or  were  reputed,  known,  or«  taken, 
with  the  appurtenances,  or  any  part  or  parcel  thereof,  should 
be  good,  perfect,  and  effectual  in  law,  and  should  stand,  be 
taken,  reputed,  esteemed,  and  should  be  adj^udged  to  be  good ; 
certain,  perfect,  available,  and  effectual  in  the  law,  against 
the  said  late  Queen,  her  heirs  and  successors,  according  to  the 
tenor  and  effect  of  the  aforesaid  letters  patent  and  indentures, 
or  other  writings,  and  that  the  same  should  be  expounded, 
construed,  esteemed,  and  should  be  adjudged  most  beneficially 
for  those,  to  whom  the  aforesaid  letters  patent,  and  grants 
thereof  so  are  made,  the  heirs,  assigns,  executors,  and  admi- 
nistrators of  them,  according  to  the  words  and  purport  of  the 
said  letters  patent,  indentures,  or  other  writings,  without  any 
confirmations,  licences,  or  tolerations  of  the  said  late  Queen, 
her  heirs  or  successors,  any  ill  naming,  ill  reciting,  or  not 
reciting,  of  the  said  honours,  castles,  manors,  lands,  tenements, 
or  other  the  premises,  or  of  any  part  or  parcel  thereof,  or  any 
defect  in  finding  of  office  or  inquisition,  or  and  in  the  premises, 
or  any  part  thereof,  by  which  the  title  of  the  said  late  lady  the 
Queen  of  and  in  the  premises  ought  to  be  found,  before  th^ 
publishing  of  the  aforesaid  letters  patent,  indentures,  or  other 
writing,  or  any  ill  reciting,  or  not  reciting,  of  demises  thereof 
made,  as  well  of  record,  as  not  of  record,  or  any  ill  reciting,  or 
not  reciting,  or  not  true  mentioning  in  any  such  letters  patent, 
grants,  or  writings  of  the  estate  or  estates  of  the  said  late 
Queen,  of  freehold,  or  inheritance,  of  or  in  the  premises,  or 
any  part  thereof,  to  which  the  said  late  Queen,  after  the  begin- 
ning of  her  reign  was,  or  then  after  should  be  intitled,  by  any 
attainder,  escheat,  conveyance  or  assurance  whatsoever;  and  in 
which  letters  patent,  grants,  or  writing!^,  no  estate  tail  then 
before  made,  or  supposed  to  be  made  was  recited,  or  from 
henceforth  should  be,  and  the  reversion  or  remainder  thereof 
expectant,  in  the  paid  letters  patent,  grants,  or  writings, 
granted  or  mentioned  to  be  granted,  or  any  defect  of  cer^ 
tainty,  or  ill  computing,  mistaking,  rating,  or  setting  forth 
of  the  yearly  v^lue  or  rate  of  the  premises,  or  yearly  rents 
reserved  of  and  for  the  premises,  or  any  parcel  thereof  men- 
tioned or  contained  in  the  same  letters  patent  aforesaid, 
or  other  writings,  or  for  that  the  premises  then  were,  or  any 
part  thereof,  were  then  valued  at  a  greater  or  lesser  value,  in 
the  said  letters  patent,  or  writings,  than  the  said  manors,  lands, 
tenements,  and  other  premises  then  were,  or  were  in  yeariy 
r*  7  b.  1  value,  or  any  misnaming  or  not  true  ^naming,  of  any  town, 
hamlet,  parish,  or  county  where  the  said  honours,  manors, 
lands,  tenements,  rents,  hereditaments,  and  other  the  premises, 
and  every  part  thereof,  or  any  parcel  thereof  lay,  or  were,  or 
any  defect  of  true  naming  of  the  lands,  tenements,  or  heredita- 
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ments,  or  any  parcel  thereof^  or  of  the  nature,  kind,  quality^  or 
quantity,  of  the  afcNresaid  posseBsions  or  hereditaments,  or  of 
any  parcel  thereof,  or  any  default  of  true  naming  of  any  eor* 
poration,  or  any  default  of  attorjiment,  livery,  or  seisin,  or  anj 
ill  naming  of  any  the  late  tenants  of  the  aforesaid  honours, 
manors,  lands,  tenements,  and  hereditaments,  or  of  any  part 
thereof,  so  sold,  granted,  or  given,  or  any  ill  naming  of  any 
person  or  persons,  bodies  politic  or  corporate,  who  any  time 
before  the  making  of  such  letters  patent,  were,  or  then  tfter 
aiiovld  be  proprietors  of  the  premises,  or  any  part  thereof  to 
the  contrary  notwithstanding;  as  by  the  saio  act,  amongst 
other  things,  it  more  AiUy  appeareth.  And  the  said  John  Hole 
and  Warwick  further  say,  that  the  said  late  Queen  Blisabetb 
serer  bad  any  son;  and  that  the  aforesaid  Geliio  Merick,  and 
Henrjr  Lindley,  were  at  and  before  the  time  of  the  making  of 
the  said  letters  patent,  so  as  before  is  said  made,  subjects  ofthe 
said  late  Queen  Elizabeth,  and  born  at  Westminster  aforesaid; 
all  and  singular  which  the  said  John  Hele  and  Warwick  are 
ready  to  aver;  whereupon  they  demand  jud^ent,  if  the  said 
letters  patent  of  the  aforesaid  late  Queen  lllixabeth,  of  the 
manors  aforesaid  with  the  appurtenances,  so  as  before  is  said 
made,  ought  to  be  revoked  and  annulled,  or  the  manors  afore- 
said, with  the  appurtenances,  or  any  of  them,  ought  to  be  seised 
into  the  hands  of  the  lord  the  now  King,  &c  And  the  afore-  RepUcatlon  m 
said  Henry  Hobart,  Knt.  Attorney  General  of  the  Lord  the  ^  ^^"^J^^L 

V  1-       o  x«j^x»L'  H.  L#.  Shews  an 

now  King,  who,  &c.  present  in  Court  in  his  proper  person,  as  ezempUfica- 
to  the  aforesaid  plea  of  the  said  Henry  Lindley,  above  in  form  tionbyinspezi- 
aforesaid  pleaded,  for  the  said  lord  the  King  saith,  that  the  said  ^^  dLrtL, 
Heory  Lindley  ought  not  to  be  admitted  to  plead,  that  there  is  ii  Edw.  3.  un- 
not  any  such  r^ord  of  any  ftuch  act  of  Parliament,  ofthe  afore*  der  the  great 
said  lord  King  Edward  the  Third  made,  as  in  the  said  writ  of  '^* 
Scire  fiicias  is  recited.     Nor  that  there  is  not  any  such  record 
of  the  aforesaid  charter  of  the  said  late  King  Edward  the  Third, 
bj  authority  of  Parliament  made,  as  in  the  aforesaid  writ  of 
Scire  facias  thereof  is  recited  and  specified.     Because  he  saith, 
that  the  said  lord  King  James,  now  King  o(  England  (itispejsii) 
bath  seen  the  inrolment  of  the  aforesaid  act  of  Parliament,  of 
ike  said  late  King  Edward  the  Third,  as  in  the  said  Scire  jbc* 
is  also  recited,  in  the  Rolls  of  the  Chancery  of  the  now  King, 
within  his  Tower  of  London,  of  the  11  th  year  of  the  reign  of 
tlie  aforesaid  late  King  Edward  the  Third  inroUed,  upon  record 
there  remaining.     The  tenor  of  the  inrolment  of  *which  act  of    [  *8  a.  ] 
P&rliament,  and  charter  aforesaid,  the  said  James  now  King  of 
Enffland,  by  his  letters  patent  under  the  great  seal  of  England 
sealed,  here  in  Court  by  the  aforesaid  Attorney  General  of  the 
lord  the  now  King,  for  the  said  lord  the  now  King,  now  brings 
into  Court,  bearing  date  at  Westminster  aforesaid,  the  5th  day 
of  March,  in  the  year  of  the  reign  of  the  said  lord  the  King  that 
BOW  is,  of  England,  France,  and  Ireland,  the  Sd,  and  of  Scot- 
land the  39tb,  exemplified  amongst  other  things,  which  exem- 
plification, as  to  the  inrolment  of  the  aforesaid  act  of  Parlia- 
meat,  and  charter  aforesaid  followeth  in  these  words.    James 
by  the  grace  of  Qod  of  England,  Scotland,  France,  and  Ire- 
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land,  defender  of  the  faith,  &c.  To  all  to  whom  these  present 
letters  shall  come  greeting ;  We  have  seen  the  inrolment  of  a 
certain  charter,  bearing  date  17th  day  of  March,  in  the  lltb 
year  of  the  rei^n  of  the  lord  Edward  the  Third,  late  King  of 
England,  to  his  well-beloved  and  faithful  Edward  Earl  of 
Chester,  his  first  begotten  son  granted,  in  the  Rolls  of  our 
Chancery,  within  the  ^ower  of  Liondon,  remaining  of  record 
in  these  words.  Edward  by  the  grace  of  God,  King  of  Eng<- 
land,  Lord  of  Ireland,  and  Duke  of  Aquitain,  to  the  Arch- 
bishops, Bishops,  Abbots,  Priors,  Earls,  Barons,  Justices. 
Sheriffs,  Provosts,  Ministers,  and  all  Bailifi^s,  and  his  faithful 
people,  greeting;  amongst  other  the  ensigns  of  honour  of  our 
kingdom,  we  esteemed  it  the  chiefest,  that  the  order  of  dignities 
and  offices  of  our  kingdom  be  fortified  with  the  best  and 
strongest  counsels;  therefore  there  being  many  degrees  of 
honour  of  inheritance  in  our  kingdom,  where  by  descent  the 
inheritance,  according  to  the  law  of  this  kingdom,  to  coheirs 
and  parceners,  and  for  want  of  such  issue  and  parceners  and 
such  like  various  events,  the  same  came  to  our  royal  hands ; 
whereby  our  said  kingdom  hath  long  and  many  ways  sufi^ered 
a  defect  in  names,  dignities,  and  titles  of  honour ;  we  therefoiig 
desiring  to  beautify  our  kingdom,  an4  in  the  best  manner  to 
defend  our  kingdom,  and  the  holy  church  thereof,  and  our  sub- 
jects and  dominions  against  the  endeavours  of  the  enemies  and 
adversaries  thereof,  and  considering  and  desiring  that  peace 
between  us  and  our  subjects  be  inviolably  maintained;  and  to 
dignify  the  places  of  honour  of  our  kingdom  ;  and  taking  into 
consideration  the  person  of  our  -well-beloved  and  fiuthful 
Edward  Earl  of  Chester  our  eldest  son,  and  intending  to  honour 
the  same  our  son,  with  the  name  and  honour  of  Duke  of  Corn" 
wall,  with  the  common  consent  and  counsel  of  the  Prelates, 
Earls,  Barons,  and  others  of  our  council  in  this  our  present 
Parliament  at  Westminster,  upon  Monday  next  after  the  feast 
of  St.  Matthew  the  Apostle  last  past,  being  assembled,  we  have 
given,  and  made  him  Duke  of  Cornwall,  and  girt  him  with  a 
sword  as  behoveth  ;  and  that  there  may  be  no  doubt  hereafter, 
[^8  b.  j  what,  or  how  ^rnuch  the  same  Duke,  or  other  Dukes  of  the 
same  place,  who  for  the  time  shall  be,  in  the  name  of  the  said 
duchy  ought  to  have :  our  will  is,  that  all  in  specialty,  which  to 
the  said  duchy  doth  belong,  be  inserted  in  this. our  charter: 
therefore  for  us  and  our  heirs,  we  have  given  and  granted,  and 
by  this  our  chartci^confirmed,  to  the  mme  our  son  under  the 
name  and  honour  of  Duke  of  the  said  place,  the  castles,  manors, 
lands,  and  tenements,  and  other  things  underwritten.  That 
he  the  state  and  honour  of  the  said  Duke  might  uphold  accord- 
ing to  the  nobility  of  his  stock,  and  the  charges  and  burthens 
thereof  the  better  uphold,  that  is  to  say,  the  sheriffwick  of  the 
county  of  Cornwall,  with  the  appurtenances,  so  as  the  said 
Duke,  and  other  Dukes  of  the  same  place  for  the  time  being, 
make,  constitute  and  appoint  Sherifls  of  the  said  county  of 
Cornwall  at  their  will  and  pleasures,  and  to  do  and  execute 
the  office  of  Sheriffs  there,  as  heretofore  it  used  to  be  done, 
without  any  hindrance  of  us,  or  our  heirs  for  ever.    ^As  ako 
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tbe  castle,  borough,  manor  and  honour  of  Launceeton,  with  the 
park  there  and  other    the  appurtenances  in    the  county  of 
Cornwall,  and  Devonshire ;  the  castle  and  manor  of  Tremeton, 
with  the  town  of  Saltash,  and  the  park  there,  and  other  the 
apgurtenances  in  tbe  said  county;  the  castle,  borough  and 
manor  of  Tintagel,  with  the  appurtenances  in  the  said  county 
of  Cornwall ;  the  castle  and  manor  of  R^tormel,  with  the 
park  there,  and  other  the  appurtenances  in  the  said  county ; 
and  the  manor  of  Clymestond,  with  the  park  of  Keribnilocb, 
and  other  their  appurtenances,  Tibeste,  with  the  bailiwick  of 
Pbwdershire,  and  other  their  appurtenances,  Tewynton,  with 
the  appurtenances,  Helleston  in  Kerrier,  with  the  appurte* 
nances,  Moresk,  with  the  appurtenances,  Tewemaile,  with  the 
appurtenances,  Penknetb,  with  the  appurtenances,  Penljn  with 
the  park  there,  and  other  the  appurtenances,  Rellaton,  with 
the  bedelry  of  Estwyneleshiro,  and  other  the  appurtenancea, 
Helleston  in  Tringshire,  with  the  Park  of  Hellesbury,  and 
other  its  appurtenances,  Lyskirett,  with  the  park  there,  and 
other  the  appurtenances,  Calistock,  with  the  fishing  there,  and 
other  the  appurtenances,  and  Talskid  with  the  appurtenances, 
in  the  said  county  of  Cornwall,  and  the  town  of  Ljestwithiell  in 
the  aaid  county,  with  the  mill  there,  and  other  the  appurte- 
nances; and  the  prisage  and  customs  of  our  wines,  in  the  said 
county  of  Cornwall,  and  also  the  profits  of  all  the  ports  within 
tbe  same  our  county  of  Cornwall,  to  us  belonging,  together 
with  wreck  of  tbe  sea,  as  well  of  whales  and  sturgeon,  arid 
other  firiies  which  do  belong  to  us,  by  reason  of  our  prerogative^ 
and  wbatsoeyer  belongs  to  any  wreck  of  the  sea  with  the 
appurtenances,  in  our  said  county  of  Cornwall.    And  the 
profitsand  emoluments  of  our  county  court  holden  in  our  county 
of  Cornwall,  and  hundreds  and  courts  in  the  snid  county  to 
ua  belonging ;   as  also  our  stannary   in  the  said  county  of    [  *  ^  <'^  ] 
^Cornwall,  together  with  the  coinage  of  tbe  said  stannary,  and 
all  issues  and  profits  thereof  arising  ;  and  also  all  the  issues, 
profits  and  perquisites  to  the  Court  of  Stannary,  and  the  mines 
of  the  said  county,  (except  only  1000  marks  which  to  our  well 
beloved  and  fiiithful  Will,  de  Monte  acuto,  Earl  of  Salisbury, 
we  have  granted  for  us  and  our  heirs,  to  be  taken  to  him  and 
the  heirs  males  of  his  body  lawfully  begotten,  of  the  issues  and 
mrofits  of  the  aforesaid  coinage,  until  the  castle  and  manor  of 
Tonbridge,  with  tbe  appurtenances  in  the  county  of  Wilts,  and 
the  manors  of  Aldebourn,  Ambresbury  and  Winterbourn,  with 
the  appurtenances  in  the  said  county,  and  the  manor  of  Cane- 
ford  with  the  appurtenances,  in  the  county  of  Dorset,  and  the 
manor  of  Hengstrig  and  Charleton,  with  the  appurtenances  in 
the  county  of  Somerset,  which  our  beloved  ana  faithful  John 
de  Warren,  Earl  of  Surrey,  and  Joan  his  wife,  hold,  for  the 
term  of  their  lives,  and  which  after  their  deaths  to  us  and  our 
heirs  oi^ht  to  return  (but)  after  the  decease  of  the  said  E.  and 
Joan,  to  tbe  aforesaid  Earl  of  Salisbury,  and  the  heirs  males  of 
his  body  lawfully  begotten,  to  the  value  of  800  marks  by  the 
year,  we  granted,  to  remain  ;  and  200  marks  of  land  and  rent, 
which  to  the  said  Earl  of  Salisbury  to  have  in  form  aforesaid, 
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we  granted  (when  the  same  came  to  our  hands.)  And  also 
our  stannary  in  the  aforesaid  county  of  Devon  with  the  coin- 
age, and  all  issues  and  profits  of  the  same :  and  also  the  issues, 
profits,  and  perquisites  of  the  said  Court  of  Stannary,  and  the 
water  of  Dertmouth  in  the  said  county  :  and  the  yearly  farm 
of  SOL  of  our  city  of  Exeter,  and  the  prizage  and  customs  of 
our  wines,  in  the  water  of  Sutton,  in  the  said  county  of 
Devon  ;  as  also  the  castle  of  Wallingford,  with  its  hamlets  and 
members,  and  the  yearly  farm  of  the  town  of  Wallingford, 
with  the  honours  of  Wallingford,  and  De  Sancto  Walferico, 
with  the  appurtenances  in  the  county  of  Oxford,  and  other 
counties  wheresoever  those  honours  were,  and  the  castle, 
manor,  and  town  of  Berkhamstead,  with  the  park  there, 
together  with  the  honour  of  Berkhamstead,  in  the  counties  of 
Hertford,  Bucks,  and  Northampton,  and  other  their  appur- 
tenances, and  the  manor  of  Biflet,  with  the  park  there,  and 
other  the  appurtenances  in  the  county  of  Surrey,  to  have  and 
to  hold  to  the  said  Duke,  and  of  him,  and  his  heirs.  Rings  of 
England,  eldest  sons,  and  Dukes  of  the  said  place  in  the  king- 
dom of  England,  by  inheritance  to  succeed,  together  with  the 
knights'  fees,  advowsons  of  churches,  abbies,  priories,  hospitals, 
chapels,  and  with  the  hundreds,  fishings,  forests,  chases,  parks, 
woods,  warrens,  fairs,  markets,  liberties,  free  customs,  wards, 
reliefs,  escheats,  and  services  of  tenants,  as  well  free  as  villains, 
and  all  other  things  to  the  aforesaid  castles,  boroughs,  towns, 
manors,  honours,  stannaries,  and  coinage,  lands  and  tenements 
[  *  9  b.  ]  howsoever  and  whatsoever*  belonging  or  appertaining,  of  us 
and  our  heirs  for  ever,  together  with  24/.  of  yearly  farm,  which 
our  well  beloved  and  faithful  John  de  Mcere,  to  us  by  the  year, 
for  all  his  life  is  bound  to  pay  for  the  castle  and  manor  of 
Meere,  with  the  appurtenances  in  thecounty  of  Wilts,  granted 
to  him  by  us  for  the  term  of  his  life,  to  be  taken  every  year  by 
the  hands  of  Uie  said  John,  for  the  term  of  his  life,  and  with 
the  aforesaid  1000  marks  yearly,  to  the  aforesaid  Earl  of 
Surrey,  of  the  issues  of  the  coinage  aforesaid,  by  us  so  granted, 
after  obtained  by  him,  or  his  heirs  males  of  his  body  to  be  be- 
gotten, seisin  of  the  said  castle  and  manor  of  Tunbridge,  and 
the  manors  of  Aldebourn,  Ambresbury,  Winterbourn,  Cane- 
ford,  Hengstrigg  and  Charleton,  after  the  deaths  of  the  same 
Earl  of  Surry,  and  Joan  ;  and  the  said  200  marks,  land  and 
rent  to  the  said  Eurl  of  Salisbury,  and  the  heirs  males  of  his 
body  begotten,  so  to  be  provided,  for  the  proportions  of  the 
said  castles,  manors,  lands,  and  tenements,  with  the  whole,  or 
particulars  which  to  the  hands  of  the  said  Earl  of  Salisbury, 
and  the  heirs i)3ales  of  his  body  should  come:  we  have  more- 
over granted,  for  us  and  our  heirs,  and  by  this  our  charter  we 
have  confirmed,  that  the  castle  and  manor  of  Knaresburgh, 
with  the  hamlets  and  members  thereof,  and  the  honour  of 
Knaresburgh,  in  the  county  of  York,  and  other  counties 
wheresoever  the  same  honour  should  be ;  the  manor  of  Isle-- 
worth,  with  the  appurtenances  in  the  county  of  Middlesex, 
which  Philippa  Queen  of  England  our  most  dear  consort 
holdeth  for  term  of  life ;  and  the  castle  and  manor  of  Lydeford 
with  the  appurtenances,  and  with  the  chace  of  Dertmore  with 
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the  appurtenances  in  the  said  county  of  Devon,  and  the  m&nof 
of  Bradenesbe  with  the  appurtenaces  in  the  said  county,  which 
our  beloved  and  faithful  Hugh  de  Audley,  Earl  of  Gloucester, 
and  Margaret  his  wife,  have  for  the  life  of  the  said  Margaret ; 
and  the  said  castle  and  manor  of  Meere  with  the  appurtenances ; 
which  the  aforesaid  Joan  so  for  life  holdeth  by  our  grant,  and 
which  after  the  death  of  the  said  Queen  Margaret  and  Joan,  to 
us  and  our  heirs  ought  to  revert,  after  the  decease  of  the  afore- 
said Queen  aforesaid,  that  is  to  saj,  the  castle  and  manor  of 
Knaresburgb,  with  the  honours,  hamlets,  and  members  thereof 
aforesaid,  and  other  their  appurtenances,  and  the  manor  of  Isle- 
worth  with  the  appurtenances  ;  and  after  the  death  of  the  said 
Margaret,  the  said  castle  and  manor  of  Lydeford,  with  the 
said  Chace  of  Dertmore,  and  other  the  appurtenances,  and  the 
manor  of  Bradeneshe  with  the  appurtenances ;  and  after  the 
death  of  the  said  Joan,  the  said  castle  and  manor  of  Meere 
with  the  appurtenances,  shall  remain  to  the  aforesaid  Duke, 
and  of  him  and  his  heirs.  Kings  of  England,  eldest  sons,  and 
Dukes  of  the  said  place,  in  the  kingdom  of  England,  heredita- 
rily to  succeed,  as  before  is  said,  to  have  and  to  hold,  together 
with  the  said  knights'  fees*,  advowsons  of  churches,  abbie^^,  [  *  10  a.  ] 
priories,  hospitals,  chapels,  and  with  hundreds,  wapentakes, 
fishings,  forests,  chaces,  parks,  woods,  warrens,  fairs,  markets, 
liberties,  free  customs,  wards,  reliefs,  escheats,  services  of 
tenants,  as  well  free  as  villains,  and  all  other  things  to  the 
same  castles,  manors,  and  honours,  howsoever  and  wheresoever 
belonging  or  appertaining,  of  us  likewise,  and  our  heirs  for 
ever  ;  all  which  castles,  boroughs,  towns,  manors,  honours^ 
stannaries,  coinage,  farms  of  Exeter  and  Wallingford,  lands 
and  tenements,  as  above  are  specified,  together  with  the  fees, 
advowsons,  and  all  other  things  aforesaid,  to  the  aforesaid 
duchy  by  our  present  charter,  for  us  and  our  heirs,  we  do  annex 
and  unite  to  the  same  for  ever  to  remain;  so  that  from  the 
said  duchy,  at  no  time  they  be  any  ways  severed,  nor  to  any  one 
other  than  Dukes  of  thcsame  place,  by  us,  or  our  heirs  they  be 
given,  or  any  manner  of  way  granted  ;  so  also  as  that  of  the  ^ 

aforesaid  Duke,  and  other  Dukes  of  the  same  place  they  do 
descend,  and  to  the  son  or  sons,  to  whom  the  said  duchy,  by 
colour  of  our  grant  aforesaid  it  shall  belong,  then  not  appear- 
ing, the  said  duchy,  with  the  castles,  boroughs,  towns,  and  all 
other  the  abovesaid,  to  us  or  our  heirs,  Kings  of  England,  shall 
return  in  our  hands ;  and  in  the  hands  of  our  heirs  Kino-s  of 
England,  to  be  kept  until  such  son  or  sons,  of  the  said  king- 
dom of  England  hereditably  to  succeed  shall  appear,  as  it  is 
said,  to  whom,  then  successively  the  said  duchy  with  the  ap- 
purtenances, for  us  and  our  heirs,  we  grant,  and  will,  that  they 
bd  delivered,  to  hold,  as  above  is  expressed.  We  have  more- 
over, for  ns  and  our  heirs,  and  by  this  our  charter  we  have 
confirmed  to  the  aforesaid  Duke,  that  the  said  Duke,  and  the 
beirs  of  him,  eldest  sons,  Dukes  of  the  same  place  for  ever, 
have  free  warren  in  all  the  lordships,  manors,  castles,  lands, 
and  other  places  aforesaid,  so  as  the  said  lands  be  not  within 
the  hounds  of  our  forests  ;  and  that  none  enter  into  tbem.  to 
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hunt  in  them,  or  to  take  any  thing  which  to  warren  apper* 
tatneth,  without  the  licence  and  will  of  the  said  Duke,  or  other 
Dukea  of  the  same  place,  upon  pain  of  forfeiture  of  102.  where* 
fore  we  will  and  firmly  command,  for  us  and  our  heirs,  that 
the  said  Duke  have  and  hold  to  him  and  his  heirs,  eldest  sons 
of  the  Kings  of  England,  and  Dukes  of  the  said  place,  in  the 
said  kingdom  of  England,  inheritably  to  succeed,  the  aforesaid 
sherifialty  of  the  afolresaid  county  of  Cornwall  with  the  ap« 
purtenances;  so  that  they,  and  others,  Dukes  aforesaid,  at 
their  wills  make  and  constitute  the  Sheriff  aforesaid,  of  the 
said  county  of  Cornwall,  to  do  and  execute  the  office  of  Sheriff 
there,  as  hitherto  is  used  to  be  done,  without  the  hinderance 
of  us,  or  our  heirs  for  ever;  as  also  the  aforesaid  castles, 
boroughs,  manors,  and  honours  of  Launceston,  the  castle  and 
r  *  10  b.  ]  manor  of  Tremeton,  with  the  town  of  Saltash,*  the  castle, 
borough,  and  manor  of  Tintagel,  the  castle  and  manor  of  Re-* 
stormel,  and  the  manors  of  Clymeslond,  Tibeste,  Tewynton, 
Helleston  in  Kerier,  Moresk,  Tewarnaile,  Pengkneth,  Penkyn, 
Rellaton,  Helleston  in  Tringshire,  Lyskirett,  Calistock,  TaU 
skid,  and  town  of  Lestwithiel,  with  the  appurtenances,  together 
with  the  parks,  bailiwicks,  bedelry,  fishings,  and  other  thtogs 
abovesaid,  in  the  aforesaid  county  of  Cornwall,  and  the  afore- 
said  prisages,  customs,  and  profits  of  ports  aforesaid,  together 
with  the  said  wreck  of  sea,  and  the  saia  profits  and  emoluments 
with  the  hundreds  and  courts  aforesaid  to  us  belonging,  and  the 
said  stannary  in  the  said  county  of  Cornwall,  toge&er  with  the 
coinage  of  the  said  stannary,  and  with  all  issues  and  profils 
thereof  arising,  and  also  the  explees,  profits,  and  perquisites  of 
jihe  courts  aforesaid  (except  only  the  said  1000  marks,  which  to 
our  well  beloved  and  faithful  William  de  Monte  acuto,E:arl  of 
Salisbury,  we  granted  for  us  and  our  heirs,  to  be  taken  to  him, 
and  the  heirs  males  of  his  body  lawfully  begotten)  of  the  issues 
and  profits  of  the  coinage  aforesaid,  until  the  said  castle  and 
manor  of  Tunbridge  with  the  appurtenances,  and   the  said 
manors  of  Aldebourn,  Ambresbury,  and  Winterbourn,  with  the 
appurtenances,  and  the  said  manor  of  Hengstrig  and  Charlton 
with  the  appurtenances,  which  the  aforesaid  Earl  of  Surrey,  and 
Joan  his  wife,  hold  for  the  term  of  their  lives,  and  which  after 
tlieir  deaths,  to  us  and  our  heirs,  ought  to  revert,  aAer  the  de- 
ceases of  the  said  Earl  and  Joan,  to  the  said  Earl  of  Salisbury, 
and  the  heirs  males  of  his  body  lawfully  begotten,  to  the  value 
of  800  marks  by  the  year  we  have  granted  to  remain  ;  and  the 
said  200  marks,  land  and  rent,  which  to  the  said  Earl  of  Salis* 
bury,  to  have  in  form  aforesaid  we  granted,  come  unto  oar 
hand  (as  before  is  said)  and  the  said  stannary  in  the  county  of 
Devon,  with  the  coinage,  and  all  issues  and  profits  thereof; 
and  also  the  explees,  profits,  and  perquisites  of  the  court  of  the 
same  stannary,  water  of  Dertmouth,  and  the  said  yearly  Jkrm 
of  20/.  of  the  said  city  of  Exeter,  and  the  said  iMrisage  a«d 
custom  of  wines,  in  the  water  of  Sutton,  in  the  said  county  of 
Devon  ;  as  also  the  aforesaid  castle  of  Wallingford,  with  the 
hamlets  and  members  thereof,  the  yearly  farm  of  the  town  of 
Wallingford,  with  the  said  honour  of  Wallingford,  and  De 
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Sancto  Walerico,  the  castle,  manor,  and  town  of  BerkhaiD- 
6tead,  with  the  said  honour  of  Berkhanistcad,  and  the  manor  of 
Biflet,  with  the  parks  and  other  their  appurtenances  aforesaid^ 
toother  with  knights'  fees,  advowsons  of  churches,  abbiesy 
priories,  hospitals,  chapels,  and  with  the  hundreds,   fishings, 
forests,  cbaces,  parks,  woods,  warrens,  fairs,  markets,  liberties, 
free  customs,  wards,  reliefs,  escheats,  and  services  of  tenants, 
as  well  free  as  villains,  and  all  other  things  to  the  said  castles, 
boroughs,  towns,  manors,  stannaries,  and  coinage,  lands  and 
tenements  whatsoever*  and  wheresoever,  belonging  or  apper*  [♦Ha.  1 
tainiog,  of  us  and  our  heirs  for  ever,  together  with  the  saia  24/. 
farm,  which  the  aforesaid  John  de  jVleere,  to  us  yearly,  for  his 
whole  life  is  bound  to  pay,  for  the  said  castle  and  manor  of 
Meere,  granted  to  him  by  us,  to  hold  for  the  term  of  his  life,  to 
be  taken  yearly  by  the  hands  of  the  said  John  de  Meere  all  his 
life  ;  and  also  with  the  aforesaid  1000  annual  marks,  to  the 
aforesaid  Earl  of  Salisbury,  of  the  profits  of  the  coinage  afore- 
said, by  us  so  granted,  after  shall  be  obtained  by  him,  or  the 
bejrs  males   of  his  body   begotten,   seisin  of   the   aforesaid 
manor  of  Tunbridge,  and  manors  of  Aldebourn,  Ambreabury, 
Winterbourn,  Caneford,  Hengstrig  and  Charlton,  after  the 
decease  of  the  said  Earl  of  Surrey  and  Joan ;  and  the  said  800 
marks  of  land  and  rent  to  the  said  Earl  of  Salisbury,  and  the 
said  heirs  males  of  his  body  so  provided,  for  the  like  propor« 
lion  of  the  said  castles,  manors,  lands,  and  tenements,  with  the 
whole,  and  partkulars,  when  to  the  hands  of  the  said  Earl  of 
SaUsbury,  or  the  heirs  males  of  his  body  lawfully  begotten, 
should  come  as  aforesaid  :  and  that  the  aforesaid  castle  ana 
manor  of  Knaresborgh,  with  its  hamlets  and  members,  and  the 
honoar  of  Kuaresburgb,  and  the  manor  of  Isleworth  with  the 
appurtenances,  after  the  death  of  our  aforesaid  consort,  the 
cafitle  Und  manor  of  Lydeford  with  the  appurtenances,  and 
with. the  said  chase  of  Dertmore  with  the  appurtenances,  and 
the  manor  of  Bradnesh,  with  the  appurtenances,  after  the  de* 
cease  of  the  aforesaid  Margaret,  and  the  castle  and  manor  of 
Meere  with  the  appurtenances,  after  the  death  of  the  afiMresaid 
John  de  Meere,  snail  remain  to  the  said  Duke,  to  have  and  to 
hold  to  him  and  his  heirs,  eldest  sons  of  the  Kings  of  England, 
and  Dukes  of  the  same  place  in  the  kingdom  by  inheritance  to 
succeed,  together  with  knights'  fees,  advowsons  of  churches,       . 
abbies,  priories,  hospitals,  chapels,  and  with  hundreds,  wapen^ 
takes,  fishings,  forests,  cbaces,  parks,  woods,  warrens,  uiirs, 
markets,  lit)erties,  free  customs,  wards,  reliefs,  escheats,  and 
senrices  of  tenants,  as  well  free  as  villains,  and  all  other  things 
Co  the  said  castles,  manors,  and  honours,  howsoever  and  where* 
soerer  belonging  or  appertaining,  (to  hold)  of  us  likewise,  and 
our  heirs   for  ever,  as  before  is  said ;    all   which  castles, 
boroughs,  towns,  manors,  and  honours,  stannaries,  and  coin* 
age  fiMrms  of  Exeter  and  Wallingford,  lands  and  tenements,  as 
abere  are  specified,  together  with  the  knights'  fees,  advowsona 
and  all  other  things  above  said,  to  the  said  duchy  by  this  our 
preseiH  charts,  for  us  and  our  heirs,  we  do  annex  and  unite^ 
to  the  sane  to  remain  for  ever ;  so  as  from  the  said  duchy,  at 
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no  time  hereafter  they  be  severed,  nor  to  any  person  or  persons 
than  the  Dukes  of  the  same  place,  by  us  or  our  heirs  they  be 
given,  or  in  any  ways  granted  :  so  that  to  the  aforesaid  Duke, 
or  other  Dukes  of  the  same  place  they  do  descend,  and  the  son 
*or  sons,  to  whom  the  said  duchy,  by  colour  of  the  aforesaid  our 
grants  it  behoves  to  belong  then  not  appearing,  the  same  duchy 
with  the  castles,  boroughs,  towns,  and  all  other  things. afore- 
said, to  us,  and  our  heirs  Kings  of  England  shall  revert,  in 
our  hands,  and  in  the  hands  of  our  heirs  to  be  kept,  until  such 
son  or  sons,  in  the  said  kingdom  of  England  hereditably  to  suc- 
ceed shall  appear,  as  before  is  said,  to  whom  successively  the 
said  duchy  with  the  appurtenances,  for  us  and  our  heirs  we 
grant,  and  will  to  be  delivered,  to  be  holden  as  above  is  ex- 
pressed.    And  that  the  said  Duke  and  his  heirs,  eldest  sons, 
Dukes  of  (he  said  place  for  ever,  have  free  warren  in  all  the 
demesnes  of  the  lands  aforesaid,  so  that  the  same  lands  are  not 
within  the  bounds  of  our  forests ;  so  as  none  enter  into  those 
lands  to  hunt  in  them,  or  to  take   any  thing  which  to  warren 
belongeth,  without  the  licence  and  will  of  the  said  Duke,  and 
the  other  Dukes  of  the  said  place,  upon  pain  of  forfeiture  of  10/. 
as'before  is  said  ;  these  being  witnesses,  the  most  Rev.  father 
John>  Archbishop  of  Canterbury,  Primate  of  all  England,  our 
Chancellor,  Henry  Bishop  of  Lincoln  our  Treasurer,  Richard 
Bishop  of  Durham,  John  de  Warren  Earl  of  Surrey,  Thomas 
de  Bello  Campo  Earl  of  Warwick,  Tho.  Wake  of  Lydell,  and 
John  de  Mowbray,  John  Darcy  le  Neuen  steward  of  our  house, 
and  others,  given  by  our  hands  at  Westminster,  the  17th  day  of 
March,  in  the  11th  year  of  our  reign,  by  the  King  himself,  and 
whole  council  in  Parliament.   But  we,  the  tenor  of  the  charter, 
record,  and  act  of  Parliament  aforesaid,  at  the  request  of 
our  well-beloved  and  faithful  Tho.  Stephens,  Esq.  Attorney 
General  of  our  well- beloved  and  most  dear  son,  our  eldest  son 
Henry,  Prince  and  Duke  of  Cornwall,  caused  to  be  exempli- 
fied by  these  presents.     In  witness  whereof  we  have  caused 
these  our  letters  to  be  made  patent.    Witness  m}  self  at  West- 
minster the  5th  day  of  March,  in  the  year  of  our  reign  of  Eng- 
land, France,  and  Ireland  the  third,  and  of  Scotland  the  S9th, 
as  by  the  said  letters  patent  of  exemplification  aforesaid  here 
into  court  brought  more  fully  iippeareth.     And  the  said  Henry 
Hobart  Attorney-General  of  the  said  lord  the  now  King,  for 
the  said  lord  the  now  King  sailh,  and  will  aver,  that  the  afore- 
said act  of  Parliament  aforesaid,  of  the  aforesaid  late   King 
Edw.  3.  made,  and  the  aforesaid  charter,  by  the  aforesaid  late 
King  Edw.  3.  by  authority  aforesaid,  of  the  parliament  of  the 
same  late  King  Edw.  3.  by  authority  of  Parliament  aforesaid 
made,  whereof  is  the  enrolment  aforesaid,  and  in  the  aforesaid 
exemplification  of  the  enrolment  aforesaid,  as  before  is  said,  is 
made  mention,  are  one  and  the  same,  and  not  other  nor  divers: 
whereupon  the  said  Attorney-General  of  the  said  lord  the  now 

_ _        King,  for  the  said  lord  the  King  here  demandeth  judgment,  if 

ihaiT be  admit-  the  aforesaid  Henry  Lindley,  to  say,  that  there  is  not  any  such 
[  *  12  a.  ]  record  of  such  act  of  Parliament  aforesaid*,  of  the  aforesaid  late 
led  to  plead       King  Edward  3.  nor  any  such  record  of  the  aforesaid  charter,  by 

Hui  tiel  record.  f     ^ 


,Aod  demandi 
judgment  if 
against  the 
name  H.  L, 
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the  said  late  King  Ediv.  3.  by  authority  of  the  Parliament 
aforesaid,  in  the  writ  aforesaid  of  Scire  facias  specified,  against 
the  said  letters  patent  of  exemplification  aforesaid,  here  into 
court,  by  the  said  Attorney  of  the  aforesaid  lord  the  now  King, 
for  the  said  lord  the  now  King  shewed  forth,  ought  to  be  ad- 
mitted.    And  further,  the  said  Henry  Hobart,  the  Attorney 
General  of  the  said  lord  the  now  King,  for  the  said  lord  the 
King  prayeth  that  the  said  letters  patent  of  the  aforesaid  late 
Q.  Eliz.  as  unto  the  aforesaid  manors  of  West  Taunton,  Tre- 
lowia,  and  Landalph,  with  the  appurtenances,  be  revoked  and 
annulled ;  and  that  the  aforesaid  manors  of  West  Taunton, 
Trelowia,   and  Landalph  with  the  appurtenances,   into  the 
hands  of  the  said  lord  the  now  King  be  taken  and  seised  :  and 
the  aforesaid   Henry  Hobart,  Knt.  Attorney  General  of  the 
said  lord  the  now  King,  who,  &c.     As  to  the  said  plea  of  the  ^]l^^^  P'** 
aforesaid  John  Hele  and  Warwick  Hele,  by  them  above  in  w.  k.  thcAt- 
form  aforesaid  pleaded,  for  the  said  lord  the  King  saith,  that  torney  General 
that  plea,  and  the  matter  therein  contained,  is  not  sufficient  in  demurs. 
law  to  maintain,  that  the  aforesaid  letters  patent  of  the  afore- 
said late  Q.  Eliz.  of  the  aforesaid  manors  of  West  Taunton, 
Trelowia,  and  Landalph,  ought  not  to  be  revoked  and  annul- 
led, or  that  the  manor  aforesaid  with  the  appurtenances,  into 
the  hands  of  the  said  lord  the  now  King,  ought  not  to  be  seised. 
To   which  plea  in  manner  and  form  aforesaid  pleaded,  the 
said  Attorney  General  for  the  said  lord  the  King  needeth  not, 
by  the  law  of  the  land  is  bound  to  answer,  and  this  he  is  ready 
to  aver  :  wherefore  for  want  of  a  sufficient  plea  of  the  said 
•  John  Hele  and  Warwick  Hele  in  this  behalf,  the  said  Attorney 
General    for  the  said  lord   the   King  demandeth  judgment, 
that  the  said  letters  patent  of  the  afore.^aid  late  Q.  Eliz.  of  the 
aforesaid  manors  of  West  Taunton,  Trelowia,  and  Landalph 
with  the  appurtenances  made,  be  revoked  and  annulled,  and 
the  manors  aforesaid  with  the  appurtenances,  be  taken  and 
seised  into  the  hands  of  the  lord  the  King,  &c      Upon  which  h.  L.  demurs 
the  aforesaid  Henry  Lindley  saith,  that  the  plea  of  the  afore-  to  the  repUca- 
said  Attorney  Generaf,  for  the  said  lord  the  now  King,  to  the  to^cy-o^^^^ 
plea  of  the  said  Henry  Lindley,  above  by  replication  pleaded,  ral. 
and  the  matters  therein  contained,  are  not  sufficient  to  bar  him 
the  said  Henry  Lindley,  to  say,  that  there  is  not  any  such 
record  of  such  act  of  parliament,  of  the  aforesaid  late  King 
Edw.  3.  made,  as  in  the  aforesaid  writ  qf  Scire  facias  thereof  is 
recited  and  specified,  nor  that  there  is  any  such  record  of  the 
aforesaid  charter,  by  the  said  late  King  Edw.  3.  by  authority  of 
the  Parliament  aforesaid  made,  as  in  the  aforesaid  writ  of  Scire 
facias  thereof  is  above  recited  and  specified.     And  that  the 
siad  Henry  Lindley,  to  that  plea  in  manner  aforesaid  by  replica- 
tion pleaded,  needeth  not,  nor  by  the  law  of  the  land*  is  bound    [  *  IS  b.  ] 
to  rejoin,  and  this  he  is  ready  to  aver ;  wherefore  for  want  of  a 
sufficient  replication  in  his  behalf,  the  said  Henry  Lindley  as 
at  first  demandeth  judgment,  if  the  aforesaid  letters  patent  of 
the  aforesaid  late  Q.  Eliz.  of  the  aforesaid  manors  of  West 
Taunton,  Trelowia,  and  Landalph,  with  the  appurtenances 
made,  ought  to  l)e  annulled,  or  the  aforesaid  manors  of  West 
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Resolved,— 1.  The  instrument  made  11  E.  3.  to  Prince  Edward,  by  which 
the  Prince  was  created  Duke  of  Cornwall  and  the  possessions  of  the 
dukedom  of  Cornwall  given  to  him,  with  special  limitations,  and  the 
possessions  annexed  to  the  said  duchy  so  as  they  shall  not  be  severed, 
with  a  special  clause  of  revivification  if  the  special  limitations  at  any 
time  should  cease,  &c.  is  a  charter  made  by  authority  of  Parliament. 
*Note  differences  touching  letterspatcnt  which  pass  by  bill  signed  with- 
out privy  seat,' those  which  pass  by  bill  signed  and  by  privy  seal  also, 
and  those  made  by  authority  of  Parliament.* 

*There  are  many  examples  of  acts  of  Parliament  in  the  form  of 
the  King^s  chaiter.* 

*Thc  words  (by  authority  of  Parliament)  in  an  act  or  charier  are  suf- 
ficient to  make  it  an  act  of  Parliament* 

*An  act  of  Parliament  penned  by  assent  of  the  King  and  of  the  Lords 
Spiritual  and  Temporal  and  of  the  Commons,  is  a  good  act  But  an 
act  penned  that  the  King  with  the  assent  of  the  Lords,  or  that  the  King 
with  the  assent  of  the  Commons,  is  no  act  of  Parliament.* 

2.  The  Charter  having  the  authority  and  force  of  Parliament  is  sufficient 
in  itself  without  any  other  act ;  and  if  the  King's  Scire  fyeUu  hath 
sufficient  matter,  it  shall  never  abate,  for  surplusage  not  material. 

3.  The  Prince  hath  an  estate  in  fee  simple  in  the  dukedoms. 

*The  inheritor  of  which  estate  ought  to  be  the  first  begotten  son  of  the 
heirs  of  the  Black  Prince.* 

4.  Nul  tiel  record  cannot  be  pleaded  against  a  general  act  of  Parliament. 
But  if  it  be  misrecited,  the  party  ought  to  demur. 

This  act  issuch  an  act  whereof  the  judges  and  all  the  kingdom  ought  to 
lake  notice. 

♦If  the  Prince,  as  Prince  of  Wales,  has  judgment  to  recover,  and  after- 
wards the  Crown  descends  to  him,  he,  as  King,  shall  sue  execution.* 
The  act  by  3  Eliz.  of  confirmation  of  letters  patent  supplies  only  particu- 
lar defects  as  misnomer  of  the  manors,  &c,  misrccital,  &c.  and  makes 
the  letters  patent  good  only  against  the  King,  his  heirs  and  successors, 
with  a  saving  to  all  others. 

In  Scire  facias  brought  upon  petition  of  the  Prince,  Duke  of  Cornwall, 
to  repeal  letters  patent  made  of  any  parcel  of  the  said  duchy,  that  the 
King  may  make  livery  to  the  Prince,— the  King  or  the  Prince  may 
reply  to  any  bar  pleaded  by  the  defendanU  ;  but  the  better  form  is 
that  the  King's  attorney,  till  livery  be  made,  should  reply. 
*The  son  and  heir  apparent  of  the  King,  if  he  is  not  the  first  begotten 
son,  is  not  within  the  limitation  in  the  instrument  1 1  £dw.  3.* 
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DoMiNUS  Rex,  ad  petitionem 
iilustrissimi    Principis    Hen- 
rici,     filii     8ui     primogeniti, 
Ducis    Cornubiae,  prosecutus 
est     breve    de     Scire    facias 
versus  Henricum  Lindley  mi- 
litem  et  Joliannem  Hele  Ser- 
vientem  ad  Legem,  ad  revo- 
candum  literas  patentes  nuper 
RegiDS  Elizabetbae,  datas  se- 
cundo  die  Maii  anno  regni  sui 
tricesiroo    septimo  (per  quas 
dicta  Regina   concessit  dicto 
Henrico   Lindley    et  cuidam 
Gellio    Mericke,     (jam     de- 
fuDcto)     et     hseredibus     suis 
maneria,  de  West  Taunton^ 
Trelowia,    et     Landalph    in 
com'     Cornub')      ut    eadem 
maner'  prsf.   Duci   tanquam 
membra  et  parcellas  ducatus 
praedicti  liberari  faceret  :   et 
hoc  vigore  S.  statutorum  Par- 
liamentariorum,    scilicet    du- 
Drum     anno     undecimo    Ed- 
wardi  tertii    editorum ;  (quo- 
rum unum  habet  formam  char- 
tse    authoritate     Parliamenti 
fectae,  per  quod  Princeps  in 
ducem     Cornubis    prsefectus 
fuit,  ejusdemque  ducatus  pos- 
sessiones  illi  datae  cum  special! 
limitatione,  et  sic  ducatui  an- 
tedicto  annexe  quod  ab  eo  se- 
parari  minime  possunt :  idque 
cum  special!  clausula  revivifi- 
cationis,  licet  quandoque  spe- 
cialis  ilia  cessaret   limitatio, 
etc.)  Tertii  vero  statuli  anno 
33  Hen.  8.  per  quod  dicta  ilia 
maneria  deveniunt  parcell  'du- 
cal' Cornubiae  in  perpetuuni 
ad  omnia  proposita  et  intentio- 
oes,  &c.  Vicecomes    returnat 
dictos    H.   Lindley,  et  Job. 
Hele,  et  quendam  W.  llele 
roil',    terr'-tenentes    praedict' 
trium  maner',  esse  summoni- 
tos.     Et  post  quatuor  ad  in- 
terloquehdum  dies  dates.  Hen. 
Xiindtey,    quoad    praed'    duo 
Pari'  statute,  an.  11   E.  3.  se- 
parat'   placit',   quod    nullum 


♦The  King,  at.the  petition  of  r»  14  ^^  i 

the  most  noble  Prince  Henry, 

his  first  begotten  son,  Duke 

of  Cornwall,    brought  a   (a)  ,  x  ,  „  „  ,«« 

o  •  /•     •  •      X      wt  (a)  1  Roll.  192. 

Scire    facias    against    Henry  ^  saund.  720. 
Lindley,  Knt.  and  J.   Hele,  10  Mod.  260. 
Serjeant  at  Law,  to  repeal  let- 
ters patent  of  the  late  Queen 
Elizabeth,   bearing  date    the 
'2d  of  May,  in  the  37th  year  of 
her  reign,  by  which  the  Queen 
granted  to  the  said  H.  Lind- 
ley, and  to  one  Gelly  Mericke 
(now   dead)  and  their  heirs, 
the  manors  of  West  Taunton, 
Trelowia,  and  Landalph,  in 
the  county  of  Cornwall,  to  the 
end    the    King    might   make 
livery  of   them   to  the    said 
Duke,  as  members*  and  parts  f  *  14  b.  ] 
of  the    duchy  aforesaid,  and 
that  by  forc&  of  three  acts  of 
Parliament,  two  in  11  E.  3. 
whereof  the  one  is  in  form  of 
a  charter  by  authority  of  Par- 
liament, by  which  the  Prince 
was  created  Duke  of  Corn- 
wall, and  the  possessions  of 
the    dukedom    of    Cornwall 
thereby  given    to    him,  with 
special  limitation,  and  the  pos- 
sessions, annexed  to  the  said 
duchy,  so  as  they  shall  not  be 
severed,  with  a  special  clause, 
of    revivification,  altho'    the 
special  limitation  at  any  time  , 
should  cease,  &c.  and  of  the 
act  of  32  H.  8.  by  which  the 
three  manors  are  made  par- 
cels of  the  duchy  of  Cornwall 
for  ever  to  all  intents  and  pur- 
poses, &c.  the  Sheriff  returned 
^ir  Henry  Lindley,  and  Ser- 
jeant Hele  and  one  Warwick 
Hele,  Knt.    terre-tenants   of 
the   said  three   manors  sum- 
moned ;    and   after  four  im- 
parlances. Sir  Henry  Lindley, 
as  to  the  said  two  several  acts 
of  Parliament,  072/10  11  E.  3. 
severally  pleaded  Nul  tiel  re- 
cord: Serjeant  Hele  and  the 
said   Warwick    pleaded    the 
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-aiJ  letters  patent  of  Queen 
Ulisabeth  with  a  non  obstante 
the  said  act  of  32  Hen.  8.  and 
Goaveyed  to  themseiTes  a  jojnt 
estate,  to   them,  and   to  the 
heirs    of   the  said  Serjeant; 
and  further  pleaded  the  act  of 
I    •  13  u.  ]  confirmation  of  letters*  patent 
at   the  Parliament    held    43 
Elic.    And  as  to  the  pleas  of 
Sir  Henry  Lindiey,  the  King's 
Attorney  replied  and  shewed 
an  exemplification  by  Inspexi- 
mns  of  the  said  charter  of  11 
E.  3.  under  the  ^reat  9eal,  (as 
in  the  record  where  it  is  en- 
tered in  haec  verba)  and  de- 
manded judgment  if  against 
the  same  he  should  be  sKimit* 
ted  to  plead  nul  tiel  record. 
And  demurred  in  law  upon 
the  plea  of  Serjeant  Hele  and 
Warwick,   who  joined   with 
bim.     And  further,  ut  amici 
curia*,  aud  to  inform  the  Court 
of  the  truth,  and  of  the  state 
which  the  Kin?  that  now  is, 
hath  in  the  residue  of  the  said 
inaDors,  parcel   of  the    said 
duchy,  they  repeated   to  the 
Court  part  of  the  act  of  1  H.  7. 
concerning  the  said  duchy  of 
Cornwall.    And  H.  Lindley 
demurred  in  law  upon  the  re- 
plication of  the  Attorney-ge- 
neral, with  whom  the  attorney 
joined. 

The  reason  why  I  have  made 
an  abstract  of  the  case,  so  com- 
pendious,is  because  I  have  add- 
ed the  whole  record  at  length, 
and  if  the  case  should  also  be 
put  at  large,  it  would  extend, 
as  this  case  is,  to  an  unneces- 
sary prolixity.  In  this  case 
four  questions  were  moved 
being  thought  worthy  of  con- 
sideration. 1.  If  the  instru- 
ment made  17  Mar.  an'  1 1 E.  3. 
to  Prince  Edward  be  a  charter 
made  in  time  of  Parliament, 
or  a  charter  established  by  au- 
thority of  Parliament,  and  this 


Four  points. 


tale  hab'  record' :  J.  Hele,  et 
Wanv'  anted'  respond'  alle- 
gant  diet'  Reg'  Eliz.  liter'  pa- 
tent' cum  claus.  de  Non  obst* 
prsed' Stat'  de  anno  32  H.  8. 
ostend'  seipos  conjunct*  esse 
feofiat'  ad  solum  suura  propr* 
usum,  et  hfier'  ejusd'  J.  Helee 
actum  insuper  allegant  con- 
firmationis  literarium  paten- 
tium  ad  Parliament'  anno  43 
Reginee  Elis.  edit'.    Et  qnoad 
placita  Hen.  Lindley,  Attorn* 
Keg'  replicandodic'^  et  profert 
(per  inspeximus)  diet'  cbartts 
de  an'  li  E.  3.  exemplifica- 
tionera  sub  magno  Anglisa  ai« 
gil'  prout  in  recordo,  i.  Ac- 
tis  publicis,  nbi  intratur,  in 
heec  verba :  et  pet'  jud',  si, 
contra  banc  excmpiificat',  ad 
dicendum,  nullum  tale  record^i 
admitti  debeat.    Et  super  pla- 
cito  dtcti  J.  Hele  et  Warw. 
diet'  ntt'  moratur  in  lege :  et 
ilii  scil.  djcti  Job.  et  Warw' 
similiter.    Et  ulter',  at  amici 
cur',  ad  informand*   cur'  de 
verif  et  de  statu  Regis  in  re* 
stdno  diet'  maner'  parcell'  die** 
ti  ducat',  repel'  cur'  partem 
statnti  anno  1  H.  7.  editi  de 
antodict'  Due'  Comub'.     Et 
super  replicationo  Attomati- 
generalis  diet'  Henr'  Lindk^ 
moratur  in  lege :  et  ille,  scili- 
cet diet'  attorn',  sil'tor. 

Rei,  hoc  tantummodo  com* 
pend'  retuli,  eo,  quod  latius 
totam  ex  record'  adjeci :  et  si 
casum  eliam  fusius  dicere, 
prolixa  nimis  (ut  casus  hie 
se  habet)  baec  esset  relatio. 
In  hac  causa  4  motas  fue« 
runt  quaDst'  considerat'  di^^- 
na^.  1.  Si  instrum'  fact*  17 
die  Martii,  an'  11  E.  a  Prin- 
cipi  Kdw'  sit  charta  tempore 
Parliamenti  fact'  vel  charta 
authoritate  Parliamenti  sta- 
bilita.  Et  sum'  totius  litis  in 
hoc  articulo  conttituta  est 
^.  Si  prcter  dictaro  chartam 


J5  Ik— 16  a. 


Tme  Paince'8  Case. 


J7i 


aliqnod  fberit  aliad  statutom 
ParlfBin^  et  si  non  sit^  cttjus 
denique  valoris  sit  breve  dopi' 
Ileg\  in  quo  alterias  meatio 
est  8tat\  3.  Si  admittatur  Prin- 
cipem  feisse  Doc'  Corniib', 
queno  babet  Princeps  slatum 
ID  dicto  honore  et  ducata  Cor- 
nob*;  et  qMooam  habet  modo, 
scil'  per  descenMim,  ve)  per 
acquisitioneiD  :  si  enim  Priii« 
ceps  habeat  solummodo  parti- 
cuV  slat*,  tone  post  particol' 
statonn  finitum  diet'  Jo.  Hele, 
el  baered*  soi  haber'  maner' 
pred'  q  nousq  ue,  &c.  e  t  tone  j  u« 
dicium  debet  esse  speciale  eum 
Qooad,  &e.  et  non  generate, 
qood  irritssint  diet' liter'  pa* 
tent',  et  eorimdem  irrotu la- 
ment* canceltetiir.  4.  Si  eontra 
tale  Parliamenti  statutum  not- 
)iHn  talereeord'  possitailegari. 
Et  Domin'  Cancellarius  in  re 
tanta  tantiqoe  momenti,  e  sin- 
golis  Westnionaster'  tribuscu- 
f4»  anom  sibi  assoeiavit  Judi- 
eenr,  aeil.  Coke  Capitalem  Jus« 
ticiariom  de  Banco,  Fleming 
Capitalem  Scaccarii  Baronem, 
et  Williams  unum  Jasticia- 
riorum  ad  Placita. coram  do- 
mino Rege  tenenda  assigna- 
tum  (dominus  enim  Job'  Fop- 
ham  mile&Duper  Capitalis  Jus- 
ticiarius,  qui  hue  evocatusfuit, 
et  argumentorum  nonnulla  ad 
barramaudiyerat,dieni  clausit 
extremum  pendente  placito.) 
Et  haec  causa  scite  ad  barram 
argumentata  fuit  per  Stephens, 
Princ*  Attor'  pro  Rege,  et  per 
Heron Servtent'ad  Legem  pro 
defendent' ;  et  secunda  vice  per 
Dodder  idge  Sol  icitatorem  Re- 
^s  Generaiem,  et  per  Hough- 
ton Ser^ientcm  ad  Legem  pro 
defendentibus ;  et  deinde  per 
Hobart  Generalem  Regis  At* 


is  the  principal  and  fandamen* 
tal  point  on  which  the  whole 
depends.*  S.  If  there  was  [  *  15  b.  ] 
any  other  act  of  Parliament 
but  the  said  charter;  and  if 
there  is  no  other  act,  if  the 
King's  writ  be  good  which  al- 
leges another  act.  3.  Admit- 
ting t^  Prince  to  be  I>ake 
of  Cornwall,  what  estate  has 
the  Prince  in  the  honour  and 
dukedom  of  Cornwall?  and 
how  has  he  it  ?  by  descent  or 
by  purchase  ?  For  if  the  Prince 
has  but  a  particular  estate, 
then,  after  the  partiealar  es;- 
tate  ended,  tbe  said  Serjeant 
Hele  and  his  heirs  shall  have 
the  said  manors  until,  &c» 
And  then  a  special  jod^ment 
ought  to  be  given,  with  a 
Quoad,  Stc.  and  no  general 
judgment  that  the  letters  pa- 
tent shall  be  void,  nor  the 
inrolroent  cancelled.  4.  If 
against  such  act  of  Parlia- 
ment Nol  tiel  record  may  be 
pleaded.  And  the  Lord  Chan- 
cellor, because  the  cause  was 
of  great  importance  and  con- 
sequence, assisted  himself  with 
a  Judge  of  each  of  the  Courts 
at  Westmin8ter,scilicet,  Coke, 
Chief  Justice  of  the  Common 
Pleas,  Fleming,  Chief  Baron 
of  tbe  Exchequer,  and  Wil- 
liams one  of  the  Judges  of  the 
King's  Bench,  (for  Sir  John 
Popbam,  Knight,  late  Chief 
Justice  of  the  King's  Bench^ 
who  was  called  to  it,  and  heard 
some  of  the  arguments*  at  the  [  *  16  a.  j 
bar,  died  pendente  placito.) 
And  this  case  was  aigued  very 
well  at  the  bar,  by  Stephens 
the  Prince's  Attorney  (a),  for 
the  King,  and  by  Heron  Ser* 
jeant  for  the  defendants^;,  and 
at  another  day  by  Dodderidge 


(a)  Vid.  AUomejf  General  v.  St,  Aubjfn  intrusion  bv  his  Aitornty-Generaly  for  lands 
and  Oihert,  Wiehtw.  167.  that  the  Prince  parcel  of  the  Duchy  of  Cornwall;  and  vid. 
^  Wales  may  fifo  an  Ensl*^  information  of    the  ar^menU  in  that  case. 
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First  point. 
Co.  Lit  81  a. 
98  b. 


1.  The  charter 
11  E.3.wa8 
made  by  au- 
thority of 
Parliament. 

(a)  1  Jon.  104. 


3  Madd.  526. 
10  Mod.  412. 

4  Mod.  213. 


[  *  16  b.  ] 

(6)  Jenk.  Cent, 
Raym.  355. 


the  King^s  Solicitor,  and  by 
Houghton  Serjeant  for  the  de- 
fendants ;  and,  lastly,  by  Ho« 
bart  the  King^s  Attorney  Ge- 
neral.    And  afterwards,  the 
same  term,  the  case  was  argued 
by  Williams  and  the    Chief 
Baron  in  one  day  ;  and  at  ano- 
ther by  the  Chief  Justice  of 
the  Common   Pleas  and  the 
Lord  Chancellor.    And  as  to 
the  first  point,  it  was  unani- 
mously resolved  by  the  Lord 
Chancellor  and  the  said  Jus- 
tices, that  thesaid'charter  was 
made  by  (a)  authority  of  Par- 
liament. And  because  duo  sunt 
instrumenta  ad  omnes  res  aut 
confirmandas,  aut  impugnan- 
das,  ratio  et  authoritas;  they 
confirmed  their  opinions,  l.by 
reason,  and  then  by  authori- 
ties in  law.    For  the  first  they 
gave  two  reasons,  ex  visceri- 
bus  causs  :  1.  Ex  impossibili, 
and  that  for  three  causes  :  1. 
It  would  be  impossible  if  the 
said    charter  was    not    esta- 
blished  by  Parliament,   that 
the  estate,  either  of  the  honour 
to  be  Duke  of  Cornwall,  or  of 
the  possessions  thereof  being 
limited  in  such  special  manner 
as  it  is,  should  be  suflicient 
in  law.     For  the  limitation  of 
both*  is,  (b)  habendu  et  te- 
nendum eidera  Duci,  et  ipsius 
et  haeredum  suorum   Regum 
Angliae  filiis  primogenitis  et 
dicti  loci   Ducibus,  in  regno 
Anglis  hsreditarie  successu- 
ris.     So  that  he  who  ought  to 
inherit  by  force  of  this  grant, 
ought  to  be  the  first  begotten 
son  and  heir  apparent  of  the 
King  of  England,  and  of  such 
King  as  is  heir  to  Prince  Ed- 
ward, and  that  such  first  be- 
gotten son  and  heir  apparent 
to  the  crown  shall  inherit  the 
said  dukedom  in  the  lifetime 
of  the   King  his  father.     So 
that  if  there  be  King,  grand- 


tornatum  :  et  postea  isto  eo- 
dem   terraino  causa  haec  per 
Williams  et  Capitalem  Baro- 
nem  prima  vice  disceptata  fuit; 
et   per    Capitalem    Justicia- 
rium  de  Banco  et  Dominum 
Cancellar'  vice  secunda.  ^  Et 
quoad  articulum  primum,  nno 
assensu  determinatum  fuit  per 
Cancellarium  et  dictos  Jus- 
ticiaries,  quod    dicta    charta 
facta  fuit  authoritate  Parlia- 
menti.     Et  quoniam  duo  sunt 
instrumenta  ad  omnes  res  aut 
confirmandas,  aut  impugnan- 
das,  ratio  et  authoritas ;  suas 
firmarunt  opiniones,   I*  Ra- 
tione,  2.  Ex  legis  authoritate. 
Quoad  primum  duas  afferunt 
rationes  ex  visceribus  causae, 
primam  ex  impossibili ;  et  boo 
tribus  de  causis.     1.  Impossi- 
bile  foret,  si  dicta  charta  non 
fuerit   Parliamento    stabilita, 
statum,  vel  honoris  prasf.  in 
Due'  Cornub',  vel  posses.  ind% 
isto  special'  modo  limittitarum 
quo  hae  sunt,  fore  sufficient'  in 
lege;   ambor'   enim  lijnitatio 
est.     Habendum  et  tenendum 
eidem  Duci,  et  ipsius  et  haBre- 
dum  suorum  Regum  Anffliae 
filiis  primogenitis  et  dicti  loci 
Ducibus,  in  regno  Anglias  hae- 
reditarie  successuris.  Ita  quod 
hunc,quihaereditare  debet  vir- 
tutc  hujus  concessionis,  opor- 
tet  esse  filium  primogenitum 
et  haeredem  apparent^m  Regis 
Angliae,  immo  hujusmodi  Re- 
gis qui  hasres  est  diet'  Principi 
Edwardo ;  et  quod  primogeni- 
tus  ille  filius  et  haeres  coronae 
apparens  jure  hacreditario  ha- 
lieret  dictum  Ducat',  vivente 
Rege  suo  patriae  :   utputa  Kit 
Rex  avus,  pater,  et  filius,  hie 
pater   (primogenitus  existens 
filius  avi)  est  Dux  Cornubiae 
vivente  Rege;  et  eo  instante 
quo  avus  deccdit  pater  est  Rex, 
et  eo  etiam  instante  filius  est 
Dux  Cornub',qui  hatred'  ordo, 


16  b.-l7  a. 
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cum  sit  contra  regulas  legis 
communis,  creari   non  potest 
charta,  stat'  Parliament  virt' 
et  vi^re  non  adhibitis.    Et  in 
hoc  casu  filius  Reg^is  natu  max- 
imus   hanc  habet  dignitatem 
jurt  et  hsBred,'  eodem  modo 
quofilii  natu  niaximi  primatum 
et  procerum   regni   (quorum 
supereminentes  sunt  dignita- 
tes)  habent  appellat^  et  urba- 
nitate  tant';    utputa  sit  avus 
Baro,  pater,  et  filius,  et  Rex 
avum  creat'  in  comit*,  eo  in« 
stante  pater  est  Baro  appellat' 
et  orbariitate,  et  eo  etiam  in- 
stante  quo  avus  decedit,  pater 
est  Comes  et  filius  Baro  ur- 
banitate :  et  sic  de  similibus. 
2.    Impossibile    foret    posses- 
siones  ducatus  sic  esse  annexse 
dicta     charta,    eodem     modo 
prout  charta  in  se  exigit ;  clau- 
sula  enim    connexionis    est ; 
quae     quidem    omnia    castra, 
burg%  viir,  maneria,  &c.  prae- 
dicto  ducatui  praesenti  charta 
nostra  por  nobis  et  haeredibus 
nostris  annectimus  et  unimus 
eidem  in  perpetuum  remansur\ 
ita  quod  ab  eodem  Ducatu  ali- 
quo  modo  nullatenus  separeii- 
tur,  nee  alicui  seu   aliquibus 
aliis,  quam  dicti  loci  Ducibus 
per  DOS  vel  liaeredes  nostros 
donentur,  sou    quomodolibet 
concedantur ;    quae  indissolu- 
bilis  et  inseparables  connexio 
tali    modo    fieri    non    potest 
charta    tantum,    Parliamenti 
statuto  non  adhibito.    3.  Im- 
possibile foret,  legis  regula,sta- 
tum  in  terr&  cessare  et  rursus 
reviviscere  (sicut  clausula  re- 
vivificationis  intendit)  charta 
tantum  :  quae  clausula  est,  ita 
quod  praefato  Duce  seu  aliis 
ejusdem   loci  Ducibus    dece- 
dent', et  filio  seu  filiis,  ad  quos 
dictus  Ducatus  prsetextu,  doni 
et      concessionis      nostrorum 
praedictorum  spectare .  dignos- 
citur  tunc  non  apparentibus. 


father,  father  and  son,  now  the 
father  being  the  first  begotten 
son  of  the  grandfather,  is  Duke' 
of  Cornwall  in  the  life  of  the 
King,  and  eo  instante  that  the 
grandfather  dies,  the  father  is 
King,  and  eo  instante  also  the 
son  is  Duke  of  Cornwall ; 
which  course  of  inheritance 
being  against  the  rules  of  the 
common  law  (a),  cannot  be 
created  by  charter  without  the 
force  and  streno;th  of  an  act  of 
Parliament.  And  in  this  case 
the  Kind's  eldest  son  has(c) 
this  dignity  by  right  of  inherit- 
ance, in  like  manner  as  the  el- 
dest sons  of  grandees  and  Peers 
of  the  realm  who  have  super- 
eminent  dignities  in  them,  have 
in  appellation  and  curtesy  on- 
ly; as  suppose  there  be  a  grand- 
father Baron,  and  a  fiither  and 
son;  and  the  King  creates  the 
grandfather  an  Earl,  eo  in- 
stante the  father  is  a  Baron  in 
appellation  and  curtesy,  and  eo 
instante  that  the  grandfather 
dies,*  the  father  is  Earl,  and 
the  son  Baron  by  curtesy  :  et 
sic  de  similibus.  2.  It  would 
be  impossible  that  the  posses- 
sions of  the  duchy  should  be 
so  annexed  by  the  charter  in 
the  same  manner  as  the  char- 
ter purports;  for  the  clause  of 
annexation  is,  Quae  quidem 
omnia  castra,  burg\  vill\ 
maneria,  &c.  praed'  ducatui, 
praesenti  charta  nostra  pro 
nobis  et  haeredibus  nostris 
annectimus  et  unimus  eidem 
in  perpetuum  remansur',  ita 
quod  ab  eodem  ducatu  aliquo 
modo  nullatenus  separentur, 
nee  alicui  seu  aliriuibus  aliis, 
niiam  dicti  loci  ducibus  per 
nos  vel  haeredes  nostros  do- 
nentur, seu  quomodolibet  con- 
cedantur: which  indissoluble 
and  inseparable  annexation 
cannot  be  made  in  such  man- 
ner by  charter  only,  without 


Course  of  inhe- 
ritance against 
the  rules  of  the 
common  law 
cannot  be  cre- 
ated without 
an  act  of  Parlia- 
ment. 

(6)  Co.  Lit.  27 1 
a.  3  Madd.  533 

(e)  Co.  Lit  16 
a.  ace.  Collins 
Baron.  165. 


6  Co.  53  b. 


[  ♦  17  a.   ] 


The  posses- 
sions of  the 
duchy  cannot 
be  annexed  as 
the  Charter 
purports,  with- 
out act  of  Par- 
liament. 


The  Prince's  Casb.    Part  Vha. 


y 

y- 


act  of  ParlianeDt.  3.*  It 
would  be  ioipoasible  by  the 
rule  of  law,  that  an  eBtate  in 
land  should  cease  and  revive 
afpiin,  as  by  the  clause  of  re* 
vivificaiioQ  is  intended,  by 
charteronly(B);  which  clause 
is^  ita  quod  pre&t'  Duce,  seu 
aliis  ejusdem  loci  ducibus  de- 
cedent',  et  filio  seu  filiis,  ad 

3UOS  dictus  dncatus  praetextu 
oni  et  concessionisnostrorum 
praadictorum  spectare  dig:nos- 
citur,  tunc  non  apparentibus, 
idem  ducatus  cum  castrii, 
burg*  villis,  &c.  ad  nos  vel  hfle* 
redes  nostros  Reges  Angliae 
17  b.  1  revertatur*  in  manibus  nostris 
et  ipsorum  bsBredum  nostro- 
rum  Reg'  AnglisB  retinend', 
quousque  de  hujusmodi  61io 
seu  filiis  in  dicto  regno  An- 
glis  hnreditarie  successur' 
,  appareat,  ut  dictum  est,  quibus 
tunc  successive  ducatum  ilium 
cum  pertinentiis,  pro  nobis  et 
beredibus  nostris  concedimus 
et  volumus  libernri,  tenend' 
prout  superius  est  cxpressum. 
For  although  ii  (a)  rent  newly 
created  (to  which  no  man  can 
have  an  ancient  right)  may 
cease  for  a  time,  and  revive 
again,  yet  land,  which  is  of  a 
more  solid  nature,  and  to 
56^.  10  h!  which  another  may  have  an 
.  13  b.  5  e'.  ancient  right,  cnnnot  so  do,  as 
.Dower  143.    it  is  resolvcd  in  Corbet's  case, 

it.  IL  22e'3.  ^^  ^^^  F'"^^   P^""^  of  «ny   I^C- 
!^  a.  4  Leon. 
3.  6  Co.  41 
.  S  Co.  17.  b. 


.  rent  newly 
reated  may 
^aae  for  a  time 
ndrerire 
ifaio. 

i>  1  Co.  S7  a. 

30  a  Perk. 


Post.  21. 


ports. 

The  second  reason  was.  ex 
absurdo,  that  six  others  lieing 
created  Ekirls  at  the  same  time 
f  for  the  honour  of  the  Prince, 
all  their  creations  and  dona- 
tions should  be  firm  ajid  good 
in  law  to  some  of  them  and 
the  heirs  of  their  bodies  ;  and 
to  others  in  fee-simple;  and 
that  the  creation  of  the  Prince 
himself,  and  of  such  a  most 


idem  Ducatup  cuai  caatrisi 
burg'  viUis,  See.  ad  noa  vel  Imb* 
redes  noatros  Re^es  Anglin  re« 
vertatur,  in  loanibua  MMtrit  el 
ipsorum  bsereduro  noalroram 
Regum  AnglisB  retinend', 
quousque  de  hujusmodi  filio 
seu  filiis  in  dicto  regno  An- 
gliae  baereditarie  auccessur* 
appareat  ut  dictum  eat,  qui- 
bus tunc  successive  ducatum 
ilium  cum  pertinentiis  pro 
Qobis  et  hseredibus  nostris  con- 
cedimuit,  et  volumus  liberari : 
tenendum  prout  auperiua  est 
expressum.  Quanquam  oiim 
redditus  de  novo  creatua  (ad 
quern  nullus  homo,  haber*  po- 
test jus  superius)  pro  tem- 
pore eesaare  potest  et  rarsua 
reviviscere,  terra  tamep  (quae 
solidioris  est  naturse,  et  ad 
quam  alter  habere  potest  jua 
superius)  ita  facere  non  point, 
sicuti  determinatum  est  in 
casu  Corbet  in  prima  Rela- 
tion urn  rocarum  parte. 


Spcundn   ratio  fuit 
surdo,  CO  quod,,  cum  eode 
tempore  sex  alii  fuerint  ere 
Comites  in  honorem  Princip^ 
iliorum  omnes  creationes 
donationes  firmae  forent  el 
lege  valids,quibusdameor 
et    bseredibus    de   corporis 
suis    exeuntibus^  et   aliis 
feodo    simplici,  creatio    v^ 
Principis  ipsius,  Principisqi^ 


ji)  Vid  note  (i).    Curbcfs  Casr;,  Vol.  1.  p.  ^Iri. 
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tflm  celeberrimi,  ct  concessio 
dictorum  castrorum,  mane- 
riorum,  &c.  in  Ieo;e  forent  inva- 
lidae,  vel  de  statu  tantnm  ad 
voluntatem,  et  hoc  tunc  tem- 
poris  quando  fuerunt  Judices 
(qui  semper  attendant  Par- 
liaraentum)  optima  eruditi  et 
jurisperitissimi. 

Videre  deinde  est  qnas  sunt 
in  lege  authoritates  et  exempla 
ad  proband*  diet*  chartam  in 
se  habere  vim   ntatnt'   Parli- 
amentarii.     Et    hoc    quadru- 
pliciter  probatum  fuit :   1.  Ex 
ipi%  chart&  et  ex   authorita- 
tibus  in  lege  cum  hac  concur- 
rentibus :    2.    Ex    concessio- 
nibas  et  statibus  per  Principem 
fectis,  et  sub  Uteris  patentibus 
Regum  :  3.  Judiciis secundum 
iiritatum  legis  modum  latis,  et 
determinationibus  Judicum  in 
curiis  Regiis:  4.   Determina- 
tionibus  in   Parliamento  per 
Regem  et  totum  corpus  regni. 
1.  Id  ipsa  charta  facta  Principi 
duas  clausulse  fuerunt  obser- 
vatae  :   1.  In  Principio  chartas 
dictum     est,    Considerationis 
tiostras  intuitus  ad  personam 
dilecti    et    fidelis   nostri  Ed- 
M^ardi,    comitis    Cestrise,   filii 
tiostri     primogeniti,     intimos 
convertentes,  volentesque  per- 
sonam ejusdem  honorari,eiaem 
filio  nostro  nrmen  et   hono- 
ireiB  Ducis  Cornubis  de  com- 
Xnuni  assensu  et  consilio  Prse- 
latorum,  Comitum,  Baronum, 
^t  aliorum  de  consilio  nostro  et 
praesenti  Parliamento  convo- 
VcMraO  existent*,  dedimus,  &c. 
£x.  quo  manifestum  estdictam 
tdbartam    authoritate    Parlia- 
ment!  factam  fuif^se.     Et  de- 
^erminatum    fuit    banc    clau- 
%ulam  in  omnes  chartae  par- 
Xes  se  extendere:  quae  clau- 
sula per  se  fuisset  sufficiens. 
S.     In     conclusione    et    fine 
eliartae  (quae  record!  est  par- 
cells)   diet'    est,  Datum    per 

VOL.   IT. 


noble  Prince,  and  the  grant 
to  him  of  the  said  castles-, 
manors,  &c.  should  be  either 
void  in  law,  or  but  an  estate  at 
will;  and  especially  in  such 
a  time  when  the  Judges  (who 
always  attended  the  Parlia- 
ment) were  the  most  wise  and 
learned  in  the  law. 

It  remains  then  to  see  what 
authorities     and     precedents 
there  are  in  law  to  prove  the 
said  charter  has  the*  force  of 
an   act  of  Parliament.     And 
that  was  proved  four  manner 
of  ways.    1.  Out  of  the  charter 
itself,  and  authorities  in  law 
agreeing  to  it.    2.  By  grants 
and    estates     made     by     this 
Prince,  and  by  letters  patent 
of  Kings.    3.   By  judgments 
given  according  to  the  ordi- 
nary course  of  law,  and  re- 
solutions of  the  Judges  in  the 
King's  courts.     4.  By  resolu- 
tions in   Parliaments  by  the 
King  and  the  whole  body  of 
the  realm.     1.  In  the  charter 
itself  made  to  the  Prince,  two 
clauses  were  observed,  which 
prove  that  it  had  the  authority 
of  an  act  of  Parliament.    1.  In 
the  beginning  of  the  charter  it 
is  said,  Considerationis  nostras 
intuitus  ad  personam  dilecti  et 
fidelis   nostri    Edwardi,    Co- 
mitis Ccstrise,  filii  nostri  primo- 
geniti,   intimos    convertentes, 
volentesque    personam    ejus- 
dcm    honorari,     eidem     nlio 
nostro     nomen     et    honorem 
Ducis  CornubifB  de  communi 
assensu    et    consilio    Praela- 
torum,  Comitum,  Baronum,  et 
aliorum  de  consilio  nostro  in 
prsesenti  Parliamento  convo- 
cat'    existent'    dedimus,    &c. 
f  By   which   it  appears,  that 
the  charter  was  made  by  au- 
thority of  Parliament.     And 
it  was  resolved,  that  this  clause 
extends  to  all  the  parts  of  the 
charter,  which  clause  of  itself 


Antho'ritiesand 
precedents  to 
prore  the  siud 
charter  has  the 

r  *  18  a.  ] 

force  of  an  act 
of  Parliament. 

Authorities. 


t  Co.  Lit.  81 
a.  98  h. 


The  PaiifCE'g  Case.    Part  VIII.— 18  a.— 18  b. 


18  b.] 


Note.  If  letters 

Eatent  pass  by 
ill  signed 
without  privy 
sealy  the  patent 
is  subscnbed 
per  ipsnm  Re- 
gem,  and  then 
remidns  with 
the  Chancellor 
for  his  warrant: 
when  it  passes 
by  privy  seal 
also,  the  privy 
seal  remains 
with  the  Chan- 
cellor, and  the 
bill  signed  re- 
muns  with  the 
Qerks  of  the 
Signet,  &c. 


Iiad  been  sufficient.  12.  In  the 
cloAe  and  end  of  the  charter, 
which  18  parcel  of  the  record, 
it  18  said,  Dat'  per  manum 
nostrum  apud  Westmonast'  17 
die*  Martii,  anno  re^^ni  nostri 
11.  per  ipeum  Refrem  et  totum 
con8iliiira  in  Parliamento. 
Which  also  proves  that  it  was 
made  by  authority  of  Par- 
liament. And  it  was  more 
for  the  honour  of  the  King 
that  the  creation  and  donation 
should  be  in  the  form  of  a 
charter,  and  that  witnesses 
should  be  called  to  it,  so  that 
nothing  should  be  omitted 
which  belonged  to  a  complete 
charter,  ana  so  principally  to 

{)rDceed  from  the  King,  as  the 
bnntain  of  all  honour  and 
dignity ;  than  if  the  creation 
aqd  donation  had  been  only  by 
act  of  Parliament;  in  which 
all  would  be  donors.  Note, 
reader.  If  letters  patent  pass 
by  bill  signed  without  privy 
seal,  the  patent  is  subscribed, 
per  ipsum  Regem,  (and  then 
the  bill  signed  remains  with 
the  Chancellor  for  his  war- 
rant:)  and  when  it  passes  by 
bill  signed,  and  by  privy  seal 
also,  then  the  privy  seal  re- 
mains with  the  Chancellor,  and 
the  bill  signed  remains  with  the 
Clerks  of  the  Signet,  and  the 
Lord  Privy  Seal  has  an  ex- 
tract thereof  to  make  the  privy 
seal,    and    then     the    letters 

Katent  are  subscribed,  per 
reve  de  privato  sigillo(c)  •• 
and  if  authoritateParliamenti 
be  added  then  it  passes  ac- 


maouro  no8tram  apud  West- 
monast*  17  die  Mart*,  anno 
regni  nostri  undecimo,  per 
ipsum  Re^em  et  totum  con- 
silium in  ^Parliament'  :  quo 
etiam  probatur  illam  fuisse  fac- 
tam  authoritate  Parliament!. 
Et  in  majorem  fuit  Regis 
honorem  quod  creatio  et  do- 
natio foret  in  forma  charts,  et 
testes  ad  banc  advocati,  (ut 
nihil  omitteretur  quod  ad 
perfectam  spectat  chartam)  et 
sic  prfiecipue  e  Rege,  veluti  e 
fonte  totius  honoris  et  digni- 
tatis, emanaret,  quam  si  cre- 
atio et  donatio  fuisset  statoto 
Parliamentario  tantum,  in 
quo  omnes  essent  donatores* 
Nota  lector,  si  literse  patentes 
exituree  sint  sub  billa  signata, 
et  non  sub  sigillo  privato,  sub* 
scribuntur.  Per  ipsum  R^gcm 
(et  tunc  billa  signata  manet 
Canccllario  in  warrantum.) 
Et  quando  exiturae  sunt  sub 
billa  signata  et  8ul>  sigilio 
etiam  privato,  tunc  privatum 
sigillum  manet  Domino  Can- 
cellario,  et  billa  signata  manet 
Clericis  Signaturee,  et  ex  hac 
alatum  est  Domino  Privati, 
Sigilli  extractum  ad  facjend' 
breve  de  privato  sigilio:  et 
tunc  literse  patentes  subscri*- 
buntur,  Per  breve  de  privato 
sigilio  ;  et  si  hiec  verba  (sci** 
licet,  authoritate  Parliamenti> 
apponantur,  tunc  exeunt  se- 
cundum statutum  de  anno  87 
H.  8.  cap.  11.  Et  quandc 
Rex  8i||rnat  literas  ipsas  pa 
tentes  in  superior!  parte,  c 
signatura    et    magnum    sigi 


<c 
•t 
•t 
«< 
c< 
<• 


(c)  **  Since  the  stat.  18  H.  6.  cap.  1 .  patents 
haTC  frequently  concluded  thus,  viz,  per 
breve,  de  privato  sigilio  et  die  dati  prse- 
dicta  autoritate  parliamenti,  which  last 
words  divers  patents  (of  that  age  and 
some  that  follow)  have  in  the  expression 
of  their  warrant  by  reason  of  the  slat.  18 
H.  6.  c.  1.  by  which  it  was  enacted  that 


**  letters  patent  shall  be  dated  the  sa 
««  day  wherein  the  warrant  for  them  is 
**  ceived,  as  to  this  day  ;  from  that  time 
*'  act    the  law    hath    continued,     Seld 
••  Works,  Vol.  3.  p.  785.''    Nole  by  S»^- 
ffUi.    Vid.  Davenport  on   Grants  aad 
sumptions  S91  to  307.  ColUge  of  Biyti 
and  Coopety  3  Kcb.  588. 


W  b,— ID  a. 
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lum  paribus  passib*   incedunt 
uno  et  eodem  tempore,  tuDC 
fiubscribuntur,      Per      ipsum 
Regem     manu    sua  propria. 
Et  quando  authoritate  et  as- 
sensu  Parltamenti  conficiun- 
tur,  tooc  siibscribuntur,  Per 
ipsum  Re^ra  et  totum  consi- 
lium  in  Parliamento,  vel  in 
liujosmodi  effectum.     Et  scire 
est,  quod  priscis  temperibus, 
4am  quando  terra,  immunitas, 
sive  baereditamentum  de  Rege 
traosrerebat*  de  statu  haeredi- 
iario,  quam  in  creatione  cujus- 
quam  ad  honorem  et  dignita- 
tem, per  literas  patentes,  con- 
dusio  fuit,  Hiis  testibus.     A 
diu  vero,  proterris,immunita- 
tibus,  vel  baereditamentis  base 
formula  intermissa   fucrit,  et 
nunc,  et  sic  a  diu,  literae  pa- 
tent^ concluduntur,  Teste  me- 
ipso,  &c.    At  in  omnib'   ad 
honorem  et  dignitatem  creati- 
onibus,  per  literas  patentes, 
antiqua  formula  (scilicet,  Hiis 
testibus)  manet  usque  in  bodi* 
^mum  diem.    Et  quod  actus 
Parliamenti    editi    sunt    sub 
formula  char*  Reg'  multa  no* 
bis  in  leffe  sunt  testimonia. 
Primo  Magna  Charta,  edita 
9  H^  3.  cujus  principium  est. 
Imprimis  concessimus  Deo  et 
bac    praesenti    charta   nostra 
<oonfirmavimus  pro  nobis  et  hae* 
redibus  nostris  imperpetuum, 
&c.  concluditur,  Hiis  testibus, 
&c.  et  datum  per  manum  nos- 
tram,  ut  nostras  etiam  chartae 
conclusio  est*     Et  quamvis  in 
charta  non  liqueat,  verbis  ex* 
pressis,  quod  facta  fuit  autho- 
ritate  Parliamenti,  quia    ta- 
men  diversae  ejus  partes  legem 
comrounem    et    invertunt    et 
mutant  (quod  charta  tantum 
facere    non    potest)    et  con- 
stat ex  capite  ultimo,    quod 
pro  dicta  magna  charta  Ar- 
chiepiscopi,   Episcopi,  Abba- 
tes,  Priores,Comites,  Barones, 


cording  to  the  act  of  27  Hen. 
8.  cap.  U.  And  when  the 
King  signs  the  patent  itself  in 
the  upper  part,  and  the  signa- 
ture and  great  seal  go  toge- 
ther, then  it  is  subscribed,  pro^ 
pria  per  ipsum  Reg'  manu  sua. 
*And  when  it  is  made  by  au- 
thority and  consent  of  Parlia- 
ment, then  it  is  subscribed, 
Per  ipsum  Regem,  et  totum 
consilium  in  Parliameoto^  or 
to  the  like  effect.  And  it  is 
to  be  known,  that  in  ancient 
times,  as.well  when  any  land, 
franchise,  or  hereditament,  did 
pass  from  the  King  of  any 
estate  of  inheritance,  as  in 
the  creation  of  any  to  honour 
and  dignity  by  letters  patent, 
the  conclusion  was  with  (a) 
Hiis  testibus :  but  of  long 
time  for  lands,  franchises,  or 
hereditaments,  this  form  has 
been  discontinued,  and  now, 
and  so  it  hath  been  of  long 
time,  the  patent  concludes, 
(b)  Teste  meipso,  &c.  But  in 
all  creations  to  honour  and 
dignity  by  letters  patent,  the 
ancient  form  of  conclusion  of 
Hiis  testibus  is  continued  to 
this  day ;  and  that  acts  of  Par- 
liament do  go  in  theform  of  the 
King's  charter,  we  have  many 
examples  in  law.  1.  (c)  Mag- 
na Charta,  made  9  Hen.  3. 
which  begins.  Imprimis,  con- 
cessimus Deo,  et  hac  prsBsen- 
ti  charta  nostra  connrmavi- 
mus  pro  nobis  et  hseredibus 
nostris  imperpetuum,  &c.  and 
the  charter  concludes  with 
Hiis  testibus,  et  datum  per 
manum  nostram,  as  ours 
doth :  and  although  it  doth 
not  appear  in  the  charter  it- 
self by  express  words,  that  it 
was  made  by  authority  of  Pdr- 
liament,  yet  because  many 
parts  of  it  cross  and  change 
the  common  law,  which  a  char- 
ter alone  cannot  do,  and  it 
p  2 


r*19a.] 

When  made  by 
authority  of 
Parliament 
how  sub- 
scribed. 


(a)  Co.  Lit  7  a. 
2  Inst.  77,  7S. 


(b)  Co.  Lit.  7  a. 
2  Inst.  77. 


Examples  of 
acts  of  Parlia- 
ment, that  go 
in  the  form  of 
the  King's 
charter. 

{c)Co.Lit.8Ia. 
2  Inst.  78. 
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appears  by  the  last  chapter, 
][♦  I9b.3  *that  for  the  said  fi^rand  char- 
ter, Archiepiscopi,  Epi>copi, 
Abbatef),  Priores,  Comites, 
Barone8,Miiite8,  liberitenen- 
tes,  et  omnes  de  regno  nos- 
tro  dederuiit  nobis  qiiintode- 
cimam  partem  omnium  mobi- 
lium  suorum  :  This  clause  in 
the  conclufiion  of  the  charter, 
prove!)  it  by  implication  to  be 
(«}  2  Inst.  78.    an  act  in  (a)  form  of  a  char- 

ter(D).  And,  lastly,  it  hath 
always  had  the  allowance  of 
an  act  of  Parliament,  and 
therefore  ought  to  be  so  taken ; 
which  is  a  stronger  case  than 
ours  is,  for  here  are  full  and 
express  words ;  and  anno  21 
H.  3.  brev.  881.  in  the  Earl 
of  Chester's  case,  the  1 1  chap- 
ter of  Magna  Charta,  quod 
communia  placita  non  sequan- 
tur  curiam  nostram,  is  cited 
to  take  away  the  jurisdiction 
of  the  King's  Bench  ;  and  this 

{i;rand  charter  had  been  al- 
owed  and  confirmed  above  (&) 
thirty  times  by  acts  of  Parlia- 
ment. So  the  act  of  21  H.  S. 
de  anno  bissextili  begins,  Rex 
Justiciariis  suis  de  Banco, 
i&c.  in  the  form  of  a  patent  or 
writ.  The  statute  of  protec- 
tions, anno  33  E.  L  de  con- 
i'linctim  feoRatis,  anno  34 
C.  1.  which  begins,  Rex  om- 
nibus ad  quos,  &c.,  and  con- 
cludes, in  cujus  rei  testimo- 
nium has  literas  nostras  fieri 
fecimus  patentes.  Teste,  &c. 
So  the  statute  de  Artie'  Cleri, 
9  E.  S.  begins  E.  Dei  gratia^ 
&c.  omnibus  ad  quos,  &c.  and 
concludes,  in  cujus,  &c. 
Teste,  &c.  Two  statutes 
made  anno  14  E.  3.  one  pro 
clero,  and  the  other  concel^n- 


Milites,    liberi    tenentes,    et 
oiunes  de  regno  nostio  dede- 
runt  nobis  quintodecimam  par- 
tem  omnium    mobiliura   suo- 
rum :    hsec   clausula   in  con- 
clusionc      chartae      implicitc 
probat  illam  esse  Actum  sub 
chartae      formula :        semper 
denique    hahuit    approbatio- 
nem        actus       Parliamenti, 
ideoque     sic     haberi     debet  ; 
qui  casus  nostro    fortior  est, 
hie  enini   plena  et    expressa 
sunt  verba :    et  21   Hen.  3. 
titulo    Breve    881.    in    casu 
Comitis       CestriaB,      undeci- 
mum  caput   Magnae  Chartae, 
quod   communia   placita   non 
sequantur    curiam     nostram, 
citatur,    ad  jnrisdict*    Banci 
Regii    tollendam  :      et     ha?c 
magna    charta    approbata    et 
confirmata      fuerit      statutis 
Parliamentariis  supra    trige- 
sies.      Item,    actus    de   anno 
21  Hen.  3.  de  anno  bissextili, 
incipit'.  Rex  Justiciariis  suis 
de    Banco,    &c.  sub  formula 
diplomatis   seu   brevis.     Sta- 
tutum   de  protectionibus,  an- 
no tricesimo  tertio  Ed.  1.  de 
conjunctim     feofiatis,      anno 
tricesimo  quarto  Ed.  1.  quod 
incipit.  Rex  omnibus  ad  quos 
&c.  et  concludit,  in  cujus  rei 
testimonium  has  literas  nostras 
fieri    fecimus    patentes,     &c. 
Teste,  Sec.  Item  statutum  de 
Articul'  Cleri,  9  jEd.  2.  exor- 
ditur,  Edwar'  Dei  gratia,  &c. 
omnibus  ad  qnos,  &c.  et  desi- 
nit,  in  cujus  rei,  &c.  Teste,  &c. 
Duo  Stat,  edita  an.  14  Ed.  3. 
unum   pro  clero,  alterum  de 
Angr,quod  non  subjecta  foret 
Galliae,  et  multa  alia  statuta 
Parliamentaria      edita      sunt 
sub    formula  chartae    Regiae. 


(D)In  the  petition  of  Right,  dravvn  up  by  '' ihc  statute^  called  ihe  Great  Charter  of 

the  Home  of  Cororaoos  in  1628,  and  pro-  ''  the  Libertie$  of  Englandj  it  is  declared 

bably  revised  by  Lord   Coke  himself,  the  ''  and  enilcted,  &c.*' 
thini  section  begins,  *<  And  whereas  also  by 


19  b.-.20  a. 


The  Paince's  Case; 


n£)^ 


Et    (leterminatum   fuit,    hsc 
verba    in     actu    vel     charta 
(scilicet    authoritate    Parlia- 
menti)  sufficere  ad   ilium   fa- 
ciendum actum    Parliamenti. 
Bracton,  curiam  Parliamenti 
appellat  magna  curia,  niag;nu* 
consilium,  et  commune  consil' 
regni.     Dictum  statutum,   de 
an.    bissextili,    est,  Rex   per 
consilium    iidelium    8ubdito\ 
Statutum    de    bigamis,  anno 
4  Ed.    I.      In  prtesentia  ve- 
nerabilium    patrum    quorun- 
dam     Episcopor'      AngP    et 
alior*,  de  consil io  Reg.  7  Ed. 
I.  de  reliffiosis,    de    consilio 
Pfffilatoru     Comit',   Baron\ 
et     aliorum     fidelium     Reg. 
nostri,  de  consilio  nostro  ex- 
istentium,    providimus,     sta- 
tuimus,    et  ordinavimus :    et 
in    statuti    (ut  dicam)    fron- 
tCj  dominus   Rex   in   Parlia- 
mento    suo     statuta     edidit. 
13   E.   1.     Statuto    de  Win- 
ton',  in  eodem  statuto  dicitur, 
domin'  noster  Rex,   ad    mi- 
iiuenduro  vires  felonum,  sta- 
(uit  poenani  hoc  casu,   &c.  et 
in  conclusione  statuti  antedic- 
ti.     Rex  mandat  et  prohibet 
<|uodammodo    neque     nundi- 
tiuin,  neque  mercatusteneatur 
in  ccemiteriis.     20 E.  1.  statu- 
tum   de  vocatis  ad   warrant', 
dominus    Rex     de    communi 
^ronsilio  suo    statuit.     Statu- 
tum   de  appellatis    28  E.  1. 
iDomiD*  Rex  in  Parliament' 
Btatuit.     27  E.  3.  cap.   J.   de 
%tapula,cur'Parliam'  nomina- 
tur  mag'  consil'.  £t  muiti  act\ 
liuc    spectantes,    ad    demon- 
strand    varietatem    contextus 
statutorum  Parliamenti  citat' 
f^ierunt.     Et  originalia  bre- 


The  words  (by 
authority  of 
Parliament)  in 
an  ac^  or  char- 
ter are  suffi- 
cient to  Diake 
it  an  act  of 
Parliament. 


ing  England,  that  it  should  not ' 
be  in  subjection  to  *Prance,  [  *20a.  "[ 
and  many  other  acts  of  Par- 
liament are  made  in  the  form 
ofthe  King's  charter  (e).  And 
it  was  resolved,  that  these 
words  in  an  act,  or  charter, 
(by  authority  of  Parliament) 
arc  Rudicient  to  make  it  an  act 
of  Parliament.  Bracton  calls 
the  Court  of  Parliament,  mag* 
na  curia,  magnum  consilium, 
and  commune  consilium  regni. 
The  Haid  statute  De  annc 
Bissextili  is  Rex  per  consi- 
lium fidelium  subditorum. 
The  statute  Debigamis,  anno' 
4  E.  1.  In  prsesentia  renera- 
bilium  patrum  quorundam* 
Episcoporum  Angliae,  et  alio- 
rum de  consilio  Regis.  7  E.  1. 
Dereligiosis,de  consil  ioPrsela- 
torum,  Comitum,  Baronum  et 
aliorum  fidelium  regni  nostri, 
de  consilio  nostro  existen- 
tium,  providimus,  statuiraus, 
et  ordinavimus :  and,  as  I 
may  say,  in  the  front  of  the 
act,  dom'  Rex  in  Parliamento 
suo  (a)  statuta  edidit.  13E.  ]. 
The  statute  of  Winchester,  in 
the  said  act  it  is  said,,  our 
Lord  the  King,  to  abate  the 

r lower  of  felons,  bath  estab- 
ished  a  pain  in  this  case^  &c., 
and  in  the  end  ofthe  said  actj 
the  King  commands  and  for- 
bids, that  from  henceforth  nei^ 
ther  fair  nor  market  be  holden 
in  church-yards.  SO  E.  1.  The 
statute  De  vocat'  ad  warrant' 
domin'  Rex  de  (b)  communi 
consilio  suo  statuit.  The  sta- 
tute De  appellatis  28  E.  1. 
Dom'  Rex  in  Pari'  (c)  statuit.  (c)  2Bul8t.iir. 
!^  Ed.  3.  c.  1.  Staple,  the 
Court  of  Parliament  is  called 


(a)  2'Bol8t. 
187. 


(B)  2  Bulst. 
187. 


(E^  The  act  quia  emptoret  is  a  statute,  parliamentOj  S;r.  concetiity  it  is  as  much  ia 

t^liough  the  Kiog  alone  speaketh,  viz.  /)o-  this  ca^e  (being  an  ancient  statute),  as  Ah 

^9iinus  rex  inparliamenio  suo,  ti;c.  ad  instan'  minus  rex  aulhorilnle  pariiamenii  conc€»hH» 

9iam  magnaium  regni  sui  conressfi,  providii,  Co.  Litt.  9S  a.  98  b. 
^i  statuit.    But  because  k  is  dominus  rex  in 
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[  ♦  30  b.  ] 


Hob.  151. 

Co.  Lit.  99  a. 

n.  1. 

W;  Jones  103. 

Bac.  Ab.  Stat. 

A. 

Vin.  Ab.  Stat. 

A. 

Com.  Dig J'ftfl. 

R.3. 


(a)  Co.Ut.  98. 
(4)  Co.  Lit.  98. 

An  act,  that 
the  King,  with 
the  assent  of 
the  Lords,  or 
with  the  as- 
sent of  the 
Commons,  is 
not  an  act  of 
Parliament. 

(c)  Plowd.  79 
a.  b.  Dyer  144. 
pi.  60.  Moor 
824.  Co.  Lit. 
l59b.Hob.ni. 


the  Gr:  Council  ;  and    many 
acts  to  this  purpose  were  cited, 
to  shew  the   variety  of  pen- 
nin^^  *of  acts  of  Parliament : 
and  the  original  writs  which 
are  founded  on  any  statute  say, 
quare  cum  de  communi  con-' 
silio  reg'  nostri  Angl'  provi- 
sum  sit,  &c.,  and  the  writ  on 
the  Stat,  oflabours  saith,  cum 
per  consilium    nostrum    pro 
communi  utilitate  regni  ordr- 
atumsit.  11  H.  7.^.     If  an 
Tct  of  Parliament  be  penned 
y  assent  of  the  King,  and  of 
he  Lords  Spiritual  and  Tern- 
Iporal,  and  of  the  Commons, 
r,  it  is  enacted  by  authority 
f  Parliament,  it  is  a  good  act ; 
ut  the  most  usual  way  is,  that 
it  is  enacted  by  the  King  by  the 
assent  of  the  Lords,  Spiritual 
and  Temporal,    and   of  the 
Commons.  7  H^  7.   14.  a.   b. 
and  (39)  34  Ed.  3.  IS.  ace.  and 
there  it  is  said,  that  there  are 
Inany  statutes  which  are  in- 
dited quod  dominus  Rex  ^sta- 
tuit :  yet  if  they  be  entered  in 
'the    Parliament  (a)    roll  (f), 
.and  always  allowed  for  acts  of 
'Parliament,  it  (&)  shall  be  in-* 
^tended  that  it  was  by  authority 
of  Parliament :  but  ifan  act  be 
penned,  that  the  King,   with 
Ithe  assent  of   the  Lords,  or 
-with  the  assent  of  the  Com- 
\mons,  it  is  no  act  of  Parlia* 
ment,  for  (c)  three  ought  to 
assent  to  it,  scil.  the  King, 
the  Lords,  and  the  Commons, 
or  otherwise  it  is  not  an  act  of 
Parliament ;  and  by  the  re- 
cord of  the  act  it  is  expressed 
which  of  them  gave  their  as*> 
sent,  and    that   excludes  all 


via  Regis,  super  aliquo  fun<< 
data   statute,    dicunt,    quare 
cum  de  communi  consilio  reg^ 
ni  nostri  Ang*  pfovisuro  sit, 
&c.  et  breve  super  stat*  de  la^ 
borator'  die*,  cum  per  consi- 
lium nostrum   pro    communi 
utilitat'  reg'  ordinat'  sit.    11 
H.  7.  27.    Si  actus  Parliam^ 
scribatur,  de  assensu  Regis  et 
Dominorum  Spiritual*  etTem^ 
poral'  et  Comunitat*  vel,  in- 
actitat'   est  authoritate  Par-^ 
liam'   hujusmodt    valet  act'^ 
formalis  vcro.  magis  est  qui 
8aneitur,per  Regeni  de  assen-* 
su  Dom  *^Spirit'  et  Temp*  et 
Comunit':  7  H.  7.  14.  et  39 
E.  3. 12.  cum  hoc  concordant : 
et    ibid^    dicit^    quod    multa 
sunt  statut'  qute  scribunt',  do- 
min'  Rex  statuit,  si  tamen  ro- 
tuloParliamentario  intrentur, 
.  et  semp'  ut  act*^  Parliament' 
approhentur,  intendetur  hsdC 
authoritat'   Parliamenti   fub** 
se  :    si  vero  actus  seribatur. 
Rex  cum   assensu   dom'   vel 
cum      assensu      communitat' 
iste    null  us   est   Parliament! 
actus;  liuic  enim  tres  assen- 
tife  debent,  scilicet,  Rex,  do- 
min',  et  communitas,  alitor  ac^ 
tus  Parliamenti   non  est;  et 
per  recordum  act'  exprimitur 
quis   hornin    assensit,  et  hoc 
omnes  intentioncs  (quod  ali- 
qui     alii     asaenserunt)     ex- 
cludit.     Et  sic  est  diversitas 
inter  generalcm  et  particular 
rem  contextum  actus  Parlia- 
ment'.   Vide  8  il.  6.  c.  29. 
et  5  Rich.  2.  c.  2.  de  Fugi- 
tivis,  21   E.  3.  6.     Episcopi 
Norvicensis       casum.        Lt 
hoc      ipso      Parliament'    de 


(f)  After  the  royal  assent  is  ^iven,  the 
Clerk  of  the  Parliament  transcribes  every 
public  act  into  a  roll»  which  is  delivered 
into  Chancerv,  and  is  considered  the  origi- 
nal record:  nut  private  acts  are  not  en- 
rolled without  the  suit  of  the  party;  and 


therefore  the  original  bill  filed  ainmig  the 
bills  of  Parliament,  and  marked  with  the 
great  seal,  as  the  course  it,  is  th^  original 
record  of  it  Rex  and  LordUwudon  v.  Gwii- 
ic99  Dowager  of  AruttdeUaadtkc  Lard  IVa- 
Ham  Howard^    Hob.  109. 


flDb.— 2ta.^ 


The  Paincb'^s  Case. 


isr 


]1  Ed.  3.  Hen'  fir  Henrici 
Comitis  Lancastriae,  ereatus 
fuit  per  cbarf  (ad  requisitio- 
nem  Prslatorum  et  Proceriim 
et  Communitatis  regni  noKtri 
in  instante  Parliamento  nostro 
apud  Westm'  convocat*)  in 
Coniitem  Derb\  sibi  et  hae- 
red*  masculis  de  corpora  suo : 
item  per  aliam  chartam  Rex 
creat'  Willihelm'  de  Bohun 
(de  comrauni  af^sensu  Prselu- 
torum,  Comit^  Baron um,  et 
aliorum,  de  consilio  nostro  in 
pra^senti  Parliam'  nostro)  in 
Com*  Northampt',  sibi  et  has- 
red'  de  corpore  suo :  ista  eod' 
Parliam'  per  chart'  creat'  Hu* 
^onem  de  Audley  in  Com' 
Gloucest',  de  definito  diet' 
Parliam'  nostri  consilio,  &c. 
Et  per  chart'  in  verb'  simitib' 
Rex  in  eod'  Parliam'  creat' 
WiUihelmum  Clynton  in  Com' 
Haotin^d'  in  feodo  taliiat', 
Robert'  de  Ujford  in  Com' 
Suff'  in  feodo  simplici,  Willi- 
Iielm'  de  Monte  acuto  in  Com' 
Sar'  in  feed'  simplici :  et  fafle 
•mnes  fuerant  creationes  cum 
donaiionib'  terrar'  (ad  susti* 
Bendam  nomen  et  onus)  per 
suthoritatem  Parliam',  sub 
£)rmula  chartae  Reg'  cum  con- 
dusione  de  hiis  testibus,  et 
«<^or'  nonnuUae  cum  subscrip- 
tione,  per  Regem  et  consilium 
in  Parliamento  alias  vero,  per 
regem  et  consilium  in  pleno 
Parliamento  et  alisB  etiaiil, 
per  ipsum  Regem  et  tot\im 
consilium  in  Parliam' &c.  quae 
omoes  vim  habent  nnam  et 
eandem.  Et  lisc  fuerunt  argu-* 
menta  coUecta  ex  ipsa  charta, 


other    intendments   that  any 

other  gave  their  assent  (g); 

and  so  there  is  a  difference 

between  a  general  and  par<« 

ticular    penning    of    an    act  ,, 

6f  P^Hament      Vide    8  H.  l^^S^., 

6.  C.  39.   and    5  R.  2.   C.  S.  of  Prefaces  to 

♦fugitives:  21  E.3. 6.(60)  The  [  *  21  a.  J. 
Bishop  of  Norwich  his  case^  the  Statutes. 
And  at  this  very  Parliament 
of  11  E.  3.  Henry,  son  of 
Henry,  Earl  of  Lancaster  was 
created  by  charter,  ad  requt- 
sitionem  Praefatorum,  et  Pro- 
cerum  et  communitatis  regni 
nostri  in  instante  Parliamento 
nostro  apud  Westm'  convocat* 
to  be  Earl  of  Derby,  to  him 
and  the  heirs  males  of  bis 
body.  Also  by  another  char- 
ter, the  King  created  Wil- 
liam de  Hohun.  de  eommuni 
assensu  Praelatorum,  Corait% 
Baronum,  et  aliorum  de  con- 
silio  nostro  in  prassenti  Par* 
liauiento  nostro,  Earl  of  Nor* 
thampton,  to  him  and  the 
heirs  of  his  body.  And  at  the 
same  Parliament,  he  by  char- 
ter oreated  Hugh  de  Audley 
Earl  of  Gloucester,  de  definito 
dicti  Parliam'  nostri  consilio, 
&c.  And  by  charters  with  the  Antca  17  b* 
like  words,  the  King  at  the 
same  Parliament,  created  Wil- 
liam de  Clynton  Earl  of  Hun- 
tingdon in  tail,  Robert  de  Uf^ 
ford  Earl  of  Suffolk  in  fee- 
simple,  William  de  Monte 
Aouto  Earl  of  Salisbury  in  Postca22; 
fee-simple;  and  all  these  >vere 
creations  with  donations  of 
lands,  ad  sustinend'  nomen  et 
onue,  by  authority  of  Parlia- 
ment, in  form  of  the  King's 


(g)  This  position,  that  there  can  be  no 
traumpUon  of  the  assent  of  the  Lords  or 
Commons,  where  the  record  names  one 
and  omits  the  other,  has  been  vebemently 
opposed.  Vid.  the  Prefaces  by  Serjt  Haw- 
ims  and  Mr.  Ruffhead  to  their  several  edi- 
tions of  the  statutes ;  and  vid.  Uargrave*s 
note.  2.  Co.  Lit.  \b9'h.,  where  vid.  also  an 


account  of  the  discussion  as  to  the  distinc* 
tion  between  ordinances  and  statutes. 

Acts  which  passed  in  Parliament  before 
time  of  memory  {viz,  the  coronation  of 
Rich.  L  in  1189)  are  not  pleadable  as 
statutes,  but  are  to  be  considertd  as  incor- 
porated with  and  part  of  the  common  law. 
Halcs^  Hist.  C.  L.  3. 
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The  Pbince'8  Case-    Part  VIIL— &I  a.— 21  bw 


Proved  by  let- 
ten  patent  that 
the  charter  11 
Edw.  3.  was 
made  by  autho- 
rity of  Par- 
liament. 


cbarfer,  urith  the  conclusion 
of  biis  teslibuR,  and  some  with 
such  subscription,  per  Regem 
et  consilium  in  Parliamento  ; 
and  some  per  Regem  et  con- 
silium in  pleno  Parliamento; 
and  others,  per  ipsum  Regem 
et  totum  consilium  in  Par- 
liam'  &c.  all  which  are  of  one 
and  the  same  effect.  And  those 
were  the  proofs  collected  out 
[  *  21  b.  ]  of  thecharter*it8elf,and other 
acts  of  Parliament  which  are 
penned  in  the*  form  of  the 
King^s  charter* 

2.  The  same  is  proved  by 
letters  patent,  as  ex  rolulo 
patentium  de  anno  14  £.  3. 
num.   18.  which  was  within 
three  years  afler  this  charter : 
the  King  granted  to  the  Prince, 
by  the  name  of  Edward  Duke 
of  Cornwall,  &c.  to  be  Lieu- 
tenant of  the  realm  so  long  as 
the   King  should   be  be>ond 
the  sea.    In  anno  21  E.  3.  ex 
rot'  patent'  in  Turre,  the  said 
Prince  (within  ten  years  after 
his  creation)  for  the  fine  of  a 
thousand  marks,  did  demise  to 
Tideman  de  Limbergh,  Cu- 
nagium  stannariae  totius  Du- 
catus  Cornubiae  pro  tribus  an- 
nis,  necnon  emptionem  totius 
stanni  tam  infra  dictum  duca- 
tum    Cornubiae    quam    com' 
Devon'  fossi  et  fodendi  quod 
vendi  debet,  reddendo  annua* 
tim    three    thousand    marks, 
which  the  Prince  could  not 
have  done,  if  he  had  but  an 
estate  at  will,  as  a  greater  he 
bad  not,  if  the  said  charter 
bad  not  the  force  of  an  act  of 
Parliament.  Other  letters  pa- 
tent were  cited  in  5  H.  4.  ex 
rot'  patent'  ibidem.  Rex,  &c. 
Sciatis  quod   regum  Anglise 

Erimogeniti  filii  in  ducatum 
!ornubise  hfiereditarie  sunt 
successuri :  and  divers  other 
letters  patent  were  cited  to 
the  same  effect. 


et  aliis  statutis  Parliamenti^ 
quae  scribuntur  in  forma  char-* 
tae  Regis. 


2.  Hoc  probatur  jiteris  pa^ 
tentibus,  sicuti  ex  rotulo  pa- 
tentium  de    anno    14  E.  5. 
num.  18.  (quod  fuit  infra  tree 
ann'  _P^^^  confectionem  char- 
tae)   Hex    concedit   Principj, 
per   nomen    Edwardi    Ducia 
Cornubias,  quod  locum  tenena 
esset  regni  tam  diu  quam  Rex 
foret  ultra  mare.     In  anno 21 
K.  3.    ex   rot'   patentium  in 
Turre,  dictus  Princeps  (infra 
decern  annos  post  creationem 
suam)  pro  fine  mille  marca- 
rum,  dimisit  cuidam  Tideraaa 
de  Limberg  cunagium  atan- 
nariae  totius  ducatus  Cornu- 
biae pro  tribus  annis,  necnoQ 
emptionem  totius  stanni  tam 
infra  dictum  Ducatum  Cor- 
nubiae quam  com*  Devon' fossi 
et  fodendi,  quod  vendi  debet, 
reddendo  annuatim  3000  mar- 
cas :    quod    Princeps   facere 
non  potuit,  si  habuissetstatum 
solummodo    ad    voluntatem, 
sicuti  majorem  non  habuerat, 
si  dicta  charta  in  se  non  habu- 
isset   vim  actus  Parliameoti. 
Alias  liter'  patentes  citalmn- 
tur  in  an'  5  H.  4.  ex  rotui' 
patentium   ibidem.  Rex,  &c. 
sciatis  quod  regnum  Anglian 

Erimogeniti  filii  in  ducatum 
!ornul)'  haereditarie  sunt  sue* 
cessuri.  Et  diversae  alie  li- 
terae  patentes  citabantur  in 
hoc  propositum. 


21  b— 22  a. 


The  Paince's  Case. 
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3,  Hoc  etiam  probatur  ju- 
diciis     et    deterniinationibus 
Judiciariis.      J8  Ass.   pi.   5. 
Thorpe  dicit,  quod  adjudica- 
tum   fuit  in   Parliamento,  si 
donatio  facta  sit  alicui  et  hee- 
redibus  suis  mapculis,    quod 
sorores  et  alii  hasredes  colla- 
terales  perinde  atque  hasredes 
inasculi,    hsreditabunt,  quo- 
niam  per  istiusmodi  donatio- 
nem  hahet  feodum  simplex : 
et  inferebatur,  quod  tal*  de- 
terminatio  bene  esse  potest  ad 
Pariiamentum  in  anno  unde- 
cimo  Edwardi  tertii,  ubi  diet' 
creatio  princip'  et  annexatio 
dictarum  terrarum  perpende- 
bantur  :  et  quoniam  hoc  effici 
Don  potuit  donatione  vel  con- 
cessioner consulebatur    quod 
fieret  actu  Parliamenti ;    eo 
quod  non  fuit  aliquis  hujus- 
modi  descensus  vel  cursus  hae- 
reditarius  ad  communem  le- 
gem»    21  Edwardi  3.  41.  ma- 
nerio  de  Berkhamsfed    (per 
dictam  chartam  ducatui  Cor- 
nubise  annexo)  judices  appro- 
bant  donationeni  dicti  maner' 
fore  in  lege  validara  principi ; 
quod  es^  non  potuit  (utsa;- 
pius  dictum  fuit)  si  ill'  dona- 
tio  non  habuisset  vim  actus 
Parli9menti,  39  E.  3. 12.  Rex 
anno  undecimo  re^rni  sui  ad 
Pariiamentum  suum   tentum 
apud  Westmon*  praefecit  Prln- 
cipem  in  ducem  Cornubiae,  et 
di  irersos  alios  in  Comites  reo^ni 
stii  ;  inter  quos  fuit  Willibel- 
ixitis  de  Monte  acuto,  Comes 
d^  Sarum.     Et  in  43  Ass.  pi. 
1^.  45  Ass.  pi.  6.  Donatio  et 
^■Bnezatio  possessionum  dicti 
d  v^catus,  Principi  concessarum 
P^ir  dictam    chartam,  appro- 
b^ntur  foret  in  lege  validaB. 
SO  E,  3.  inter  record'  in  Turre 
de  eodem  anno,  Johanna  uxor 
di^iti  Principis  dotata  fuit  in 


3.  The  same  is  proved  by 
judgments  and  resolutions  of 
Judges  :  in  (a)  18  Ass.  pi.  5. 
Thorp  saith,  that  it  watt  ad- 
judged in  Parliament,  that  if 
a  gift  be  made  to  one  and  to 
his  *heir8(fr)  males,  that  his 
sisters  and  other  heirs  colla- 
teral, as  well  as  heirs  males, 
shall  be  inheritable,  because 
bv  such  gift  he  hath  fee-sim- 
ple (u) :  and  it  was  inferred, 
that  such  resolution  might 
well  be  at  the  Parliament  11 
E.  3.  where  the  said  creation 
of  the  Prince,  and  annexation 
of  the  said  lands,  were  in  con- 
sideration: and  because  it 
could  not  take  effect  by  gift 
or  grant,  it  was  advised  that 
it  should  be  by  act  of  Parlia- 
ment, because  there  was  not 
any  such  descent  or  course  of 
inheritance  by  the  common 
law.  21  £.  3.  41.  the  manor 
of  Berkhamsted  was  by  the 
said  charter  annexed  to  the 
said  duchy,  the  Judges  there 
allowed  the  gift  of  the  said, 
manor  to  be  good  to  the 
Prince,  which  could  not  be, 
as  it  hath  been  often  said,  if 
it  had  not  the  force  of  an  act 
of  Parliament,  S9  Ed.  3.  12, 
The  King,  anno  11  of  his 
reign,  at  his  Parliament  held 
at  Westminster,  made  the 
Prince  Duke  of  Cornwall,  and 
many  others.  Earls  of  this 
realm,  amongst  which  was 
William  de  Monte  acuto,  Earl 
of  Salisburv*  And  in  43  Ass. 
pi.  15.  &  45  Ass.  pi.  6.  the 
gift  and  annexation  of  the  pos- 
sessions of  the  said  dukedom, 
granted  by  the  said  charter  to 
the  Prince,  was  allowed  to  be 
good,  50  E*  3.  inter  record'  in 
the  Tower,  in  the  same  year 
Johan  the  wife  of  the  said 
Prince,  was,  by  order  of  law 


By  judgmenu 
and  resolu- 
tions. 

(a)  Ha)in.  55. 


r*22a.l 

(6)  Raym.  55. 
Da7.34b.35a. 
43  a. 

27  H.  6.  27  a. 
Co.  Lit  13  a. 
27  a.  b.  Br. 
Devise  1. 
Br.  Estates  2» 
33.  9  H.  6.25a. 
IS  E.  3. 45  b. 
2And.l38,156. 
lCo.43b.46a« 
49a.7Co.40b» 
Moor.  416. 
Hob.  224. 
Plow.  251a. 
335a. 

Lit.  sect.  31. 
I  RoU.  860. 
1  Bulst.  10,222 . 
1  Mod.  Rep. 
196.  B.N. C. 5. 
1  Brownl.  45. 
2Brownl.334. 


Aatea21. 


(u)  Vid.  note  (a)  Bcrcsford's  case,  aote,  p.  136. 
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The  PRtNCE'8  Ca8B.    JPart  VIII.— tBb.— 2S#-^ 


Dttngef <^ 
pm»te  bills 
betwem  rab- 
]ect  and  sub- 
ject. 

Note. 


[  ♦  22  b.  ]  endowed  in  *Chancery,  of  the 
possessions  granted  by  the  said 
charter  to  the  Prince  her  bus- 
band;  ergo,  the  charter  did 
convey  an  estate  of  inherit- 
ance to  the  Prince.  Anno  5 
H.  4.  ex  Rot.  PftrF  the  same 
year  a  petition  in  Parliament 
was  exhibited  by  fhe  Com^ 
mons,  for  the  resumption  of 
all  grants  and  letters  patent 
before  made,  of  the  lands  of 
llie  said  duchy  of  Cornwall, 
to  which  the  King  and  the 
Lords  with  great  gravity  and 
justice,  knowing  the  dan^r 
such  private  bills  would  in- 
troduce, although  it  concerned 
tiie  King^s  eldest  son  (an  ex- 
cellent precedent  to  give  a 
caveat  to  pass  few  or  no  pri* 
vate  bills  between  subject  and 
8Dbject,but  to  refer  them  either 
.  to  the  courts  of  equity,  or  of 
law,  where  the  cause  may  be 
duly  examined,  and  upon  de- 
liberation discerned  and  ad- 
judged) gave  such  answer,  it 
IS  agreed  by  the  King  and  the 
Lords  in  Parliament,  that  the 
sAid  lord  the  Prince,  by  ad- 
vice of  his  counsel,  n)ay  have 
writs  of  Scire  facias,  or  other 
recovery,  the  best  he  may  have 
by  the  statutes  and  laws  of  the 
kingdom,  according  as  the  case 

(a)  2RoU.  192.  J'^^juir^"  =  and  thereupon  a  (a) 
Scire  facias  was  brought  in  the 
name  of  the    King^  at    the 

Setition  of  the  Prince,  Trin. 
H.  4.  in  the  Chancery  to  re- 
peal a  grant  uhich  Rich.  2. 
made  (and  which  was  con- 
firmed by  King  H.  4.)  of  the 
manor  of  Risberghe  in  the 
county  of  Oxford  parcel  of  the 
said  duchy  to  Sir  Lewis  Clif- 
[  *23a.  ]  ford,  and  ^his  heirs,  who  was 
returned,  summoned,  and 
made  default ;  per  ^uod  de  ad« 
visament'  Justieiariorum,  &c« 
consideratum  fuit  tunc  et  ibi- 
dem,   quod     liters   prsedict' 


Cancellaria  de  possessionibusy 
Principi,  suo  marito,  per  die- 
tarn  cbart'  concessis :  ergo  ill' 
chart'  dat  Principi  star  ba&- 
reditarium.  Anno  5  H.  4.  ex- 
rot'  Parliam^  eodem  an*  peti- 
tio  iA  Parliamentum  exhibita 
fuit  per  communitatem,  ad 
resumendas  omnes  eoncessio- 
nes  et  literas  patentee  ante 
tanc  factns  de  terris  dictr 
Ducatus  Cornubias:  ad  quanv 
Rex,  et  domini,  summa  cuitr 
gravitat'  et  justitia  (scienter 
periculum  quod  bill'  biijosm'^ 
privat'  rntroducerent)  quaro- 
quam  spectabat  ad  fiP  Reg* 
natu  maxim'  (singulare  ex- 
empt admonition^  dandae, 
quod  perpauceautnnllsBedan- 
tur  billte  privat^,  int'  aobdit^ 
et  subditum,  sed  potios  quod 
referantur  ad  cur'  vel  aequi- 
tat',  vel  iegis,  nbi  causa  et 
recte  exequt,  et  deliberatione 
discerni  et  adjudicari  potest> 
responderunt,  accordatum  est 
per  regem  et  dominos  in  Parl'^ 

3uod  diet'  dominus  Priacepa 
e  advisamento  concilii  sni 
babeat  brevia  de  Scire  Ihciaa 
vel  aliam  recuperation',  opti- 
mam  quam  halbere  potest  per 
Stat'  et  leges  reg',  secund'  hoc 
quod  casus  requir'.  Et  anp^ 
hoc  brev'  de  Scire  facias  latuno 
fuit  Keg'  nomine  ad  petitio' 
Principis.  Trin.  6  H.  4.  in 
Cancellaria  ad  repelleBdam 
concessionem  fuctam  per  Rich. 
2.  (et  confirmatam  per  Re- 
^em  H.  4.)  de  manerio  de 
Uisberghe  in  com'  Oxon% 
parceir  dicti  ducatus,  Ludo- 
vico  Clifford  M iiit'  et  basred' 
suis,  qui  returnat'  fuit  aum- 
monit',  et  fecit  defaltam,  per 
quod  de  advisament'  Juaticia- 
riorum,  &c.  consideratiifD  fail 
tunc  et  ibidem,  qood  Kteree 
prsed'  prseiato  Ludovico  ut 
prsefertur  feet'  revocentur  et 
adouUentur,  &c.  Aliud  breve 
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de  Scire  facias  latum  fiiit  anno 

6  Hen*  4*    Rep;is  nomine,  ad 

petitionem  PnncipiB,  in  Can« 

cell'  ad  repellenaam  conces* 

Bionem    factam     per    Regem 

Riqh.  S.  (et  connrmatam  per 

Reirem  Hen.  4.)  de  mafierio 

de  Heleston  in  Kerier  in  comi- 

tatu      Cornubiffi,      Nicholao 

Sarnfield  Militi,  et  Margarets 

lixori  ejus,  pro  vita  eorum; 

et  ad  retarn    breris  de  Scire 

facias,  scilicet,    Octab^    HIF, 

Princeps    per    Tho.    Beston 

attor'  suum  apparet,  et  dicta 

etiam  Margareta,  marito  suo 

defuncto,  et  prsBdict'  Princeps 

petit  quod  literae  prsedictse  in 

forma  prsedicta  facts  revocen* 

tur   et  adnihilentur,  et  quod 

prasdict'    manerium,    &c.    in 

manus  doniini  Re^is  seisiatur, 

et    eidem   Principi    tanquam 

membrum  et  parcelF  ducatus 

itrsedicti  juxta  formara  et  ef- 
ectum  dictorum  doni,  conces* 
sionis,  et  unionis  prssfiiti  avi 
domini  Re^is,  habendum    et 
tenendum,  liberetur :  et  hoc 
recordum    liberat'    fuit    per 
Gancellarium  in  Bancum  Re- 
gis (Oascoigne  tunc  temporis 
existen'  Capitali  Justiciario) 
et  super  hoc  Margareta  pla- 
eitanao,  producit  concessionem 
Reg*  Rich.  3.  sibi  pro  vita  fac-  ' 
tam,  et  precatur  in  aoxilium, 
de  Rege,  et  habuit,  &;c.    Et 
Gnria     dat     diem.     &c*     Et 
t^rinceps    ad    diem     protulit 
hreve  de  Procedendo  in  lo* 
^uela,  dum  tamen  ad  judicium 
reddend'  domino  Rege  incon- 
Sulto  nullatenus  procederetur ; 
^t  super  hoc  Margaret*   fecit 
clefalt%et  indedies  dat*  est  per 
^ur'  Principi,  etc.     Ad  quem 
<lieiii  princeps  protulit  breve* 
de  Procedendo  ad  Judicium  ; 
Buperquo  cur*  Judicium  red- 
didity  ut  sequitur  :  considera- 
tum  est,  quod  literse  praed*  in 
fbrm^  pned'  iact*  revocentur 


prserfat*  Ltidovico  ut  prasfer- 
tur  facts   revocentur  et  ad- 
nuilentur,  &c.    Another  (a)  («)2Saund.2&. 
Scire  facias  was  brought  anno  Hii.  6  H.  4.  in 
6   H.  4.  in  the  name  of  the  g^;^68^^'*'' 
King,  at  the  petition  of  the 
Prince,  in  the  Chancery,  to 
repeal  a  grant  made  by  King 
Richard  the  second^  and  con- 
firmed by  King    Henry   the 
fourth,  of  the  manor  of  Heles- 
ton, in  Kerier  in  the  county 
of  Cornwall,  to  Nicholas  (b)  (b)2Smmd,2S. 
Sarnfield,  Knight,  and  Marga- 
ret his  wife,  for  their  lives, 
and  at  the  return  of  the  Scire 
facias,  sc.  Octa.  Hil.  the  Prince 
by  Thomas  Beston  his  attor- 
ney, appeared,   and  the  said 
Margaret   also,  her  husband 
being  dead,  et  praedictus  Prin- 
ceps petit  quod  liters   prs- 
dictae  in  forma  prsdictafacts 
revocentur  et  annihilentur,  et 
quod    prsdictum    manerium, 
&c.   in  manjis  domini  Regis 
seisiatur,   et   eidem    Principi 
tanquam  membrum  et  parcel!^ 
ducatus    prsdicti  juxta  for- 
mam    et    effectum    dictorum 
doni,  concessionis,  et  unionis 

Eracfati    avi     domini    Regis, 
abendum  et  tenendum,  libe- 
retur.   And  that  record  was 
delivered  by  the   Chancellor 
into  the  King*s  Bench  (Gas- 
coigne  being  then  Chief  Jus- 
tice) and  thereupon  Mar^ret 
pleaded  the    grant  of   King 
Richard  the  Second,  to  her  for 
life,  and  prayed  in  aid  of  the 
King;    and  had  it,  &c.  and 
the  Court  gave  day,  &c.   And 
the  Prince  at*  the  day  brought  r  *  23  b.  1 
a  Procedendo  in  loquela,  dum 
tamen  ad  judicium  reddendum 
domino  Rege  inconsulto  nul- 
latenus    procederetur :     and 
thereupon  Margaret  made  de- 
fault, and  thereupon   day  is 
fiven  by  the    Court    to  the 
^rince,  &c.     At  which  day 
the  Prince  brought  a  (c)  Pro-  M2Sauiui.25< 

26. 
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ccclcndo  nd  jndiciiim,  upon 
which  the  Court  gave  judg- 
ment as  follows  :  considera- 
tum  est,  quod  liters  praedict* 
in  Forma  praed'  factae  revocen- 
tur  et  adnullentur,  et  quod 
dictum  manerium,  &c.  in  ma- 
nus  domini  Regis  seisiatur,  et 
eidem  Principi  tanquam  mem- 
brum  et  parcell'  ducatus 
praed'  juxta  formam  et  af- 
fectum diet'  doni,  concessiouis 
et  unionis  prsfati  avi  died 
Regis,  habendum  et  tenendum 
liberetur.  And  in  Mich  SO 
Hen.  8.  in  memorandis  Scac- 
carii.  Rot.  16.  the  record 
saith,  ad  Parliament'  11  E.  3. 
tent'  inter  alia  ordinatum  et  in- 
actitatum  fuit,  quod  comit' 
Cornubiae  imperpetuum  mora- 
retur  ut  ducatus  fiP  senior'  Re- 
gum  Angliae  qui  essent  haered' 
propinquiores  regni  absque 
aliquo  modo  donari,e(c.  And 
there  is  no  opinion  in  law 
against  it;  for  the  case  in  1 
Mar.  94r.  a  b.  Dyer,  is  such 
(the  record  of  which  I  have 
seen,  which  is  entered  Trin.  7 
E.  6.  Rot.  303.)  In  replevin 
by  Thomas  Chafine,  Esq. 
against  the  Lord  Stourton,  for 
taking,  &c.  at  Mere  in  the 
county  of  Wilts  :  the  defend- 
ant did  avow  for  damage-fea- 
sant ;  and  because  the  place 
where  doth  contain  200  acres 
[*  24  a.  ]  of  land,  whereof  King*  H.  8. 
was  seised  in  fee  and  35  H.  8. 
demised    to    one    Pyster    for 

{ears,  who  granted  it  to  the 
^ord  Stourton;  in  bar  of 
which  avowry,  the  said  plain- 
tiif  Chafine  pleaded.  Quod  do- 
minus  Edward'  quondam  Rex 
Angliae  tertius,  progenitor  do- 
mini Regis  nunc,  fuit  seisitus 
de  manerio  de  Mere  in  comi- 
tatu  praedicto  unde  et  castera, 
in  dominico  suo  ut  de  feodo  in 
jure  Corons  suae  Angliae,  et 
sic  inde  seisitus  existens,  ud 


rt  adnullentur,  et  quod  diet'' 
manerium,  etc.  in  manus.  dom* 
Reg'  seif^iatur,  et  eid'  Principi 
tanquam  membrum  et  parcel' 
ducatus  pra^d'  juxta  form'  et 
effectum  dictorum  doni,  con- 
cessionis,  et  unionis  praefat' 
avi  diet'  Reg'  habend'  et  te- 
nend',  liberetur.  Et  in  Mich. 
30  H.  8.  in  raemorand'  Scac- 
car'  rot'  16.  Record'  dicit 
ad  Pari'  11  Ed.  3.  tent',  inter 
alia,  ordinat'  et  inactitat'  fuit, 
quod  com'  Coruub'  imperpef^ 
nioraretur  et  Ducatus  fil' 
senior'  Reg'  Anglias  qui  es- 
sent haeredes  propinquior*  reg' 
absque  aliquo  moao  donari^ 
etc.  Et  in  lege  nulla  est 
opinio  contra  hoc :  casus eDim 
an.  prime  Mar'  fol.  94.  Dyer, 
est  (cujus  record'  ego  vidi, 
quod  intratur  Trinitat'  7  Edw, 
6.  rot'  SOS.)  In  replegiar* 
per  Thom'  Chafine  Armige- 
rum,  versus  Domin'  Stourton 
pro  captione,  etc.  apud  Mere 
in  comitatu  Wilts,  defenden^ 
facit  advocationem  pro  damno 
facto,  et  pro  eo  quod  locus 
ubi,  etc.  continent  200  acras 
terras,  de  quibus  Rex  Henric' 
8.  fuit  seisitus  in  feodo,  et 
anno  35  ejusdem  H.  8;  dimisit 
cuidam  Pyster  pro  annis,  qui 
eos  concessit  Dom'  Stourton  : 
in  barram  cujus  advocationis 
diet'  Chafine  quer'  placitat. 
Quod  dominus  Edward'  quon- 
dam Rex  Anglias  tertius,  pro- 
genitor  domini  Reg'  nunc, 
fuit  ceisitus  de  manerio  de 
Mere  in  comitatu  prasd'  unde, 
Sec,  in  domin'  suo  ut  de  feodo 
in  jure  Coronss  suae  Ang'  et 
sic  inde  seisitus  existens,  ad 
Parliament'  suum  tentum 
apud  Westm',  in  com'  Mid- 
dlesex, die  Lunae  proxim'  post 
fest'  S.  Malthiffi  Apostoli, 
anno  regni  sui  II.  inter castera, 
per  assensum  omnium  tam 
Pr^elatorum,    Cumitum,    Ba- 
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ronum,  et  alior',  quam  p;en(iiim 
de  communilat',  accordatum 
fuit,  quod  pro  honore  diet' 
nuper  Re^is  et  terr'  suae,  ct 
ad  fortificationem  ejiisdem,  et 
pro  eo  quod  ex  antiquo  esset 
unu8  Dux  Cornubue  quod 
dictos quondam  Rex  praeficeret 
dominum  Edward^  filium  snnm 
adtunc  Comitem  Ce.striae,  Du- 
ceni  Cornubise,  et  quod  Alius 
(senior  regem  Anglias,  vide- 
licet^  illi  qui  essent  proximi 
faaeredes  de  regn*  A iigliae,  es- 
sent Duce»  Cornuhise,  quod 
dictos  comitatus  datus  es^et 
dicto  domino  Edwardo  in  no- 
mine ducatuR,  et  quod  dictus 
comitatus  Cornub  impcrpe- 
tuum  moraretur  ut  .  ducatus 
filiorum  seniorum  Regum  An- 
gliffi  qui  essent  proximi  hsere- 
des  regni  absque  aliter  donat' 
existen',  prout  in  eodem  actu', 
inter  alia,  plenius  continetur: 

E>8teaque  praedictus  nuper  Rex 
dwardus  tertius  seisitus  exis« 
tens  de  prsed'  maner'  de  Mere 
cum  pertinentiis  unde,  &c.  in 
dominico  suo  ut  de  feodo  et 
jure,  ot  in  jure  coronas  suae 
Anglias,  per  literassuas  paten- 
tes,    qaarum    dat'    est    apud 
Westmonaster'  xvii.  die  Mar- 
tii  anno  regni   sui   undecimo, 
et  in  curia  hie  prolat',  reci- 
taas  per    easdem,  quod   cum 
nuper  personam  dilecti  et  fide- 
Jis  ipsius  nuper Reg:is  Ed*  tunc 
Comitis  Cestrias  filii  sui  pri- 
niogeniti  honorare  voletis  :  ei- 
dem  filio  suo  nomen  et  hono- 
rem  Ducis  Comubise  dederit, 
■paamque  in  Ducem  Cornubiae 
prsfecerit,  et  gladio  einxerit, 
*\t  d?eeret,dederitetconcesse- 
''it,  et  per  easdem  literas  suas 
P^tentes  pro  se  et  haeredibus 
'uig  confirmaverit,  eidero  filio 
^Uo  sob  nomine  et  honore  Du- 
^ij^  dicti  loci,  inter  alia,  pras- 
dictum  manerinm  de  mere  cum 
pertinentiis:  habendum  et  te- 


Parliamontum    suum    tenlum 
apud  Westmonast'   in   comit' 
IViiddlef^ex*,  die   Lunae  prox- 
im*  po$:t  festum  Sancti  IVfathia^ 
Apo$;foii,  anno  regni   sui   un- 
decimo,  inter  caetera,  per  as- 
scnsura   omnium    tam  Prsela- 
torum,  Comitum,  Baronum,  et 
aliorum,    quam     gentium    de 
communitate,  accordatum  fuit, 
quod  pro  honore  dicti  nuper 
Regis  et  ter'  suae,  et  ad  fortifi- 
cationem  ejusdem,  et  pro  eo 
quod  ex    antiquo  esset   unus 
Dux     Cornubiae,    ouod    diet* 
quondam  Rex  praenceret  do- 
minum  Edward'  filium   suum 
adtunc  Comit*  Cestriae,  ducem 
Cornub*,  et  quod  filius  senior 
Regum  Angr,  videlicet,  illi  qui 
es$<ent  proxim*  haered*  de  regno 
Angliae,  essent  Duces  Cornub', 
6t  quod  dictus  comit*  dat'  esset 
dicto  domino  Ednardo  in  no- 
mine  ducat*,  et  quod  diet'  com' 
Cornubiae  imperpetuum  mora- 
retur ut  Ducatus  filiorum  seni- 
orum Regum  Angliae  qui  es- 
sent    proximi    haeredes  regni 
absque  aliter  donat'  existen', 
prout  in  eodem  actu  inter  alia 
plenius  continetur :  posteaque 
praedictus     nuper     Rex    Ed- 
wardus  3.  seisitus  existens  de 
praed'   maner'  de  Mere*  cum  [  •  £4  b.  1 
pertinentiis  unde,  &c.  in  do- 
minico suo  ut  de  feodo  et  jure, 
ut  injure  coronaesuae  Angliae, 
per  literas  suas  patentes,  qua- 
rum  dat'  est  apud  Westmonas- 
terium  xvii.  die  Martii  anno 
regni  sui  undecimo  et  in  curia 
hie  prolat',  recitans  per  easdem, 
quod  cum  nuper  personam  di- 
lecti et  fidelis  ipsius  nuper  Re- 
gis Edward'  tunc  Comitis  Ces- 
triae  filii  sui  primogeniti  hono- 
rare volens,   eidem   filio  suo 
nomen  et  honore m  Ducis  Cor- 
nubiae   dederit,   ipsumque    in 
Ducem  Cornubiae    praefecerit, 
et  gladio  einxerit,  ut  deceret, 
dederit  et  concesserit,  et  per 
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easdem    literas  sues  paten tes 

Jro  se  et  hsredibus  suis  coo- 
rmaverit,  eidem  filio  suo  sub 
noiDine  et  honore  Ducis  dicti 
loci,  inter  alia  predictum  ma- 
nerium  de  Mere  cum  perti- 
nentiis  :  habendum  et  tenea- 
dum  eidem  nuper  Duci,  et 
ipsius  et  hsred  suorum  Re- 
gum  Ang:lis  filiis  primogeni- 
tis,  dicti  loci  ducibus,  in  regno 
Anglie  hsereditarie  successur' : 
quod  quidem  manerium  cum 
pertinentiis  idem  nuper  Rex 
Edward*  3.  praedicto  ducatui 
pro  se  et  baeredibus  sUis  per 
prsdictas  literas  patented^  inter 
alia,  annexit  et  univit  eidem 
imperpetuum  remansur'.  i(a 
quod,  &c  And  further  plead- 
ed the  cause  of  revivification, 
as  in  the  charter :  by  force  of 
which  act,  and  of  the  said  let- 
ters patent,  the  said  Edward 
the  Prince  fuit  seisitus  de 
manerio  praedicto,  inter  alia 
eidem  ducatui  unit'  et  annex' 
et  ejusdem  ducat  us  parceir 
[  *  35  a.  1  ^^  dominico  suo  *ut  de  feodo 
ut  feodo  et  jure :  and  after- 
wards the  said  Prince  Edward 
died,  by  which  King  Edward 
3.  was  seised  of  the  said  manor 
in  fee,  and  that  he  died,  and 
the  same  descended  to  King 
Henry  the  Eighth,  ut  consan- 
guineo  et  beredi  ip^ius  Ed.  3, 
and  afterwards  King  Henrv  8. 
'  had  issue  Eldward  6.  his  first 
begotten  son,  by  which  he  was 
Duke  of  Cornwall,  &c.  And 
afterwards  King  Henry  8. 
made  the  lease  to  Pyster, 
prout,  &c.  and  afterwards 
King  Edward  6.  anno  4.  de- 
mised the  said  two  hundred 
acres  to  Chafine  for  one  and 
twentv  years,  upon  which  it 
was  demurred  in  law.  And 
because  the  said  charter  of 
Kine  Edward  3.  was  pleaded 

i without  authority  or  force  of 
Parliament)  there  it  seemed 


nendum  eidem  nuper  Duci,  et 
ipsius  et  haeredum  suorum  Re- 
gum  Angliae  filiis  primogeni- 
tis,  dictiloci  ducibus,  in  Reg* 
no  Angliae  haereditarie  succes- 
8ur' ;  quod  quidem  manerium 
cum  pertinentiis  idem  nuper 
Rex  Edward'  Tertius  prao* 
dicto  ducatui  pro  se  et  haere- 
dibus  suis  per  praddict'  literas 
patentes,  inter  alia,  annexit  ^ 
univit  eidem  imperpetuum  re* 
mansur*,  ita  auod,  &c.  Et 
ulter*  placitat  ciausulam  revi- 
vificat'  prout  in  charta  :  vir- 
tute  cujus  act*  et  diet'  literar^ 
patent'  diet'  Prince(>s  Edw' 
fuit  seisitus  de  manerio  prsed' 
inter  alia,  eidem  Ducatui 
unit'  et  an'  et  ejusdem  Ducat* 
parcel!'  in  dom'  suo  utde  feodo 
etjur'.  Et  post' diet' Prin' Ed' 
obiit  per  quod  Rex  Ed.  S.  fuit 
seisit  de  dicto  manerio  in  feo- 
do :  et  quod  ille  obiit,  et  idem 
manerium  descendebat  Regi 
H.  8.  consanffuineo  et  haeredi 
ipsius  E.  3.  Et  postea  Rex  H. 
S.  ut  exitum  habuit  E.  6.  fili- 
um  suum  primogenitum,  per 

Juod  ille  fuit  Dux  Cornubiae, 
^c.  Et  postea  Rex  H.  8.  fecit 
dimissionem  dicto  Pyster  prout 
&c  Et  postea  Rex  Ed.  6.  an' 
4.dimisit  dictas  200  acras  diet' 
Chafine  pro  21  annis.  Super 
quo  partes  morabant  in  lege ; 
et  quia  dicf  charta  Reg.  E.  3. 
placitabat'  sineauthoritateseu 
viParliam\ibid*videbat'primo 
quod  Princeps  non  habuit  nisi 
statum  ad  voluntatem :  2. 
Quod  Rex  non  potuit  unire  et 
annectere  diet'  manerium  dic« 
to  ducatui  per  literas  patentes 
absque  authoritate  Parliamen- 
ti,  et  idem  facere  parcellam 
ducat^  et  mutare  formam  et 
cursum  ducat' :  3.  Per  mortem 
Ducis  Comubiae  manerium  il- 
lud  ad  Regem  devenit  utes- 
chaeta  pro  defectit  Ducis  et- 
primogeniti  filii,  et  delude  ao<-^ 
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nexum  fuit  et  reunit'  coronse 
loco  doin%  et  per  nativitatem 
alicojuB  aliiis  filii  non  potest 
separari,  &c.  Et  totum  hoc 
movebat'  tantum  per  juriscon- 
fiuhum ;  liber  eaim  est,  Et 
Justic'  noluerunt  arguere  i»- 
toiD  casum ,  ut  credo,  propter 
pregDantiam  Marias  Reginas. 
Si  vero  diet'  opinio  admittere- 
tor,  nihil  tamen  probat'  cont' 
bane  determinationem' ;  diet' 
enim  actus  in  placito  roemorat' 
nihil  transrert,  sed  chartaro  o- 
portet  dictum  manerium  trans- 
ferre;  et  lali  modo  traiisfnon 
potoit  sine  authbritate  Pari' 
neqoe  char'  tantum  dictum  ma- 
neriu'  ut  parcel!'  ducatus  an- 
nectere  pot  u  it :  et  chart'  non 
placitata  fuit  fieri  autboritate 
Pari'.  Et  quoad  opinionem 
in  caso  de  Alton  Woods  in 
prima  mearum  Relationum 
parte,  ibidem  etiamadmittitur, 
quod  dicta  concessio  fuit  per 
chartam  tantum. 


4.  Probatur  judiciis  et  de- 
teraination'  in  Parliam'  quod 
diet'  charta  creationis  habet 
auihoritatem  et  vim  Parliam': 
ex  rot'  Pari'  an'  6  H.  4.  ju- 
dicio  in  Pari'  reddito  versus 
Johan'  Cornwall  mil'  et  ux- 
orem  ejus  Comitissam  de  Hun- 
tingdoB',  dequibusdam  maner' 
(c|um  ir  habnit)ducatuiCornu« 
bijB  pertin',  et  eidcoi  anpexis : 


1.  That  the  Prince  had  but 

an  estate  at  will.    2.  That  the 

King  could  not  unite  and  an- 

ne^  the  said  manor  to  the  said 

duchy  by  letters  patent  with* 

out  authority  of  Parliament, 

and  make   it  parcel    of  the 

duchy,  and  to  alter  the  form 

and  course  of  the  duchy.    3. 

Per  mortem  Ducis  CornuhisB, 

the  manor  came  to  the  King 

as  an  escheat  for  want  of  a 

duke  and  first  begotten  son^ 

and  was  then  knit  and  rejoin- 
ed to  the  crown  in  lieu  of  the 

seigniory,  and  by  the  birth  of 

any  other  son  it  could  not  be 

severed,  &c.     And  all  that 

was  moved  only  by  one  of  the 

counsel ;    for  the  book  saith, 

Et  justic'  nolu'  arguere  istu' 

casu'  ut  credo,  propt'  pregn' 

M.  Reg'.     But  if  the  said  o- 

pinion  should  be  admitted,  yet 

it  proves  nothing  against  this 
reason,  for  by  the  said  *act     \_  *25  b.  1 
mentioned  in  the  plea  nothing 
passes,  but  the  charter  ought 
to  pass  the  said  manor,  &c. 
and  the  same  cannot  pass  in 
such  manner  without  autho« 
rity  of  Parliament,  nor  can  the 
charter  alone  annex  the  said 
manor  to  be  parcel    of  the 
duchy,  and  the  charter   was 
not  pleaded  to  be  made  by  au- 
thority of  Parliament.    And 
as  to  the  opinion  in  the  case  of 
Alton  Woods,    in  the  First 
Part  of  m;^  Reports,  it  is  there 
also  admitted  that   the  said 
grant  was  only  by  charter. 

4.  It  is  proved  by  judgments 
and  resolutions  in  parlmment 
that  the  said  charter  of  crea- 
tion hath  the  authority  and 
force  of  Parliament;  1.  Ex 
Rot'  Parliam'  anno  5  Hen.  4. 
a  judgment  given  in  Parlia- 
ment against  Sir  John  Corn- 
wall and  his  wife  Countess  of 
Huntingdon,  for  certain  ma- 
nors which  she  had   of  tba 


That  the  udd 
charter  of  cre- 
ation has  the 
authority  of 
Parliament 
is  proved  by 
Jadgmenta  and 
resolutions  in 
Parliament. 
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duchy  of  Cornwall,  and  which 
were  annexed  to  it:  also  by 
the  act  of  33  H.  6.  which  see 
inter  originalia  de  35-  H.  6. 
rot'  S9.  ex  remem'  Thesaurar' 
in  Scaccario  :  et  ex  rot'  Par- 
liam*  de  9  H.  5.  where  it  is 
resolved  and  affirmed  by  both 
acts  of  Parliament,  that  the 
said  King   Edward  3.  by  his 
charter  17  Mar.  an*  11  E.  3. 
of  the  common    assent    and 
counsel  of  the  prelates,  Earls, 
barons,    and    others    of    his 
council  in  his  Parliament  gave, 
&c.  as  in  the  charter.     And  it 
it  is  provided  by  the  same  act 
of  Parliament  of  9  H.  5.  that 
the     manor    of     Isleworth, 
which   was    annexed    by  tlie 
said  charter,    &c.  should  be 
[  *  S6  a.  ]    ^severed  and  disannexed  ;  in 
which  two  things  were  observ- 
ed :     1.  That  the  said  charter 
of  King  Edward  3.  hath  the 
authority  and  force  of  Parlia- 
ment.   S.  That  the  said  manor 
of  Isleworth  was  so  annexed, 
&c.that  it  could  not  be  suffer- 
ed  or  disannexed  but  by  act 
of  Parliament :  and  all  this  is 
likewise  affirmed  by  another 
act  of  Parliament,  anno  SO 
Hen.  6.  ex  rot'  Parliamenti. 
Vide  the  act  of  3  Ed.  4.  ex 
rot'  Parliamenti,  and  the  act 
of  22  Ed.  4.  ex  eodem  rot' 
of  a  very  long  exchange    be- 
tween the  King  and  the  Earl 
of  Huntingdon,  which  act  is 
revoked  by  an  act  made  1 1  H. 
7.    And  see  the  act  of  1  H. 
7.  ex  rot'  Parliamenti  of  the 
same  year,  (part  of  which   is 
pleaded  by  Hele  Serjeant,  and 
Warwick  Hele)  by  which  it  is 
enacted,  that  Henry  7.  should 
have  and  hold  the  dukedom  of 
Cornwall,  &c.  to  him  and  his 
heirs,  in  as  large  and  ample 
manner  and  form,  &c.  as  the 
Kings  Henry  6.  or   Edward 
4.    or  any  of  them  enjoyed 


actu  etiam  de  an'    33  H.  6. 
quern  vide   int'  originalia  de 
35  H.  6.  rot'  29.  ex  remem' 
Thesaur'  in  scaccario ;  et  ex 
rot'  Parliam'  de  anno  9  H.  5. 
ubi  determinatum  et  affirma- 
tum   fuit  per  utrosque  actus 
Parliamenti,  quod  dictusRex 
Ed.  3.  per  chartam   suam  17 
die  Martii  anno  11  Ed.  9.  de 
comniuni  asf^ensu  et    concilio 
PrsUtorum,  Comitum,  Baro- 
num,  et  aliorura,  de  suo  con- 
cilio in  Parliamentosuo,  dedit, 
&c.  prout  in  charta.    Et  pro- 
visum  est  per  eundem  actum 
Parliamenti  de  anno  9  H.  5. 
quod  manerium  de  Isleworth, 
quod  per  diet'  chart'  annecte- 
batur,  &c.  rursus  separaretur 
et  disjun^eretur,  &c.  in  quo 
res  duae  observatae  fuerunt :  I 
Quod  diet'  charta  Regis  E.  3. 
habet     authoritatem    et    vim 
Pari':  quod  dictum  manerium 
de  Isleworth  sic  annectebatur, 
&c.  quod  separariseudig'ungi 
non  potuerat,  si  non  per  actum 
Parliamenti.  Et  totam  hoc  af- 
firmatur  etiam  per  alium  Par- 
liam' actum  anno  38  H.  6.  ex 
rot'  Pari'.    Vide  actum  de  3 
E.  4.  ex  rot'  Parliam',  et  ac- 
tum de  22  £•  4.  ex  eodem  rot' 
de  excambio  quodam  prslon- 
go  inter  Regem  et  Comitem 
de  Huntingoon',  qui  act'  re- 
vocatur  per  quendam   actum 
anno  11  H.  7.  editum.  Et  vide 
actum  de  1  H.  7.  ex  rot'  Par- 
liamenti de  eodem  anno  (pars 
cujus  placitatur  per  Hele  Ser- 
vientem  ad  Legem  et  Warwic' 
Hele)    per  quem  inactitatum 
est,  quod  Rex  Hen.  7.  haberet 
et  teneret  ducatum  Corn',&c. 
sibi  et  haeredibus  suis  in  tarn 
amplo  et  largo  modo  et  forma^ 
&c.  prout  R^ges  H.  6.  vel  E. 
4.  aut  eorum  alter,  gavisi  fue- 
runt diet'  maneria,    &c.  sed 
omiserunt     banc    subsequen- 
tem  clausulam,  scil.    And -be 
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it  also  ordttioed  and  08Cabli8h- 
ed  by  the  same  aiithority,  that 
whensoever  our  sovereign 
lord,  by  the  grace  of  U^, 
have  first  a  son  of  his  body 
lawfully  begotten,  that  the 
same  son  and  Prince  have  and 
enjoy  the  said  duchy  of  Corn- 
wall, &c.  in  as  ample  and 
lar||pe  form  and  manner  as  any 
Prince  first  begotten  son  of 
any  King  hath  had  or  enjoyed 
before  this  act.  Et  totum  hoc 
quod  dictum  fuerit,  determi- 
natum  est  et  afiirmatum  per 
authoritat*  ParPanno  S3  Hen. 
8.  memorati  in  breve  de  Scire 
iacias«  Unde  determinat'  fuit 
per  dowinum  Canceltar*  et 
dictos  Justiciaries,  quod  dicta 
eharta  in  se  babet  authoritat' 
et  vim  actus  Pariiamentarii. 


Quoiid  secundum  articulum 
delerminat*  fuit,  qiiod  diet' 
eharta,  in  se  habens  authoritat* 
et  vim  Pari'  sufficiens  est  ex 
seipsa  sine  aliquo  alio  actu  ; 
et  breve  hoc  de  Sci'  fac'  quod 
Rex  protuUt,  $i  materiam  in 
ae  habeat  sufiicient*,  non  ca- 
det ob  redundantia'  nulli  mo- 
menti.  Vide  4  H.  6.  f.  16  b. 
45  £•  3.  6  a.  et  40  Ass.  pi.  96. 
Vide  actum  ante  dictum  de 
anno  9  H*  5.  ibidem  enim  af- 
firaiatur  per  totum  Parliamen- 
tooAy  quod  ad  Parliament' 
tepi*  apud  Westm'  die  Lune 

Jroxim'  post  festum  Sancti 
fatthis  ApoBtoli,  an*  regni 
Regn  Ed.  3.  11.  inter  alia, 
accordatum  fuit,  quod  filii  se- 
niorea  Regum  Angl'  scilicet, 
iUi  qni  essent  proxim*  haere- 
dea  Regni  An^iee,  esset  Du- 
oea  Comub' :  et  quod  com' 
Cornubife  imperpetuum  mora- 
retur  ut  ducatus  filiorura  seni- 
orom  Regum  Anglias  qui  es- 
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the  f^d  manors,  &c.  but  they 
omitted  this  subsequent  clause, 
scilicet,  ^^And  be  it  also  ordain- 
^  ed  and  established  by  the 
^  same  authority  that  whenso* 
<^  ever  our  sovereign  lord,  by 
"  the  grace  of  Goo,  have  first 
'^  a  son  of  his  body  lawi\illy 
^^  begotten,  that  the  same  son 
^^  and  Prince  have  and  enjoy 
^^  the  said  duchy  of  (a)  Corn- 
^^  wall,  &c.  in  as  ample  and 
^<  large  form  and  manner  as 
<^  any  Prince  first  begotten 
^  son  of  any  King  hatn  had 
"  or  *enjoyed  before  this  act.'* 
And  all  that  which  hath  been 
said  is  resolved  and  aflSrmed 
by  authority  of  Parliament, 
anno  32  H.  8.  mentioned  in 
the  Scire  facias:  wherefore  it 
was  resolved  by  the  Lord 
Chancellor,  and  the  said  Jus* 
tices,  that  the  said  charter  hath 
the  authority  and  force  of  an 
act  of  Parliament. 

As  to  the  second  point  it  was 
resolved,  that  the  charter 
having  the  authority  and  force 
of  Parliament  is  sufficient  in 
itself,  without  any  other  act ; 
and  if  the  King's  Scire  ih- 
cias  hath  sufiicient  matter,  it 
shall  never  abate  for  surplu- 
sage not  material.  Vide  4  H. 
6.  16  b.  45  E.  3.  6  a.  40 
Ass.  pi.  26.  Vide  the  act  of  9 
Hen.  6.  for  there  it  is  affirmed 
by  the  whole  Parliament,  that 
at  the  Parliament  held  at 
ViTestminster,  the'  Monday 
next  after  the  feast  of  Saint 
Matthias  the  Apostle,  in  the 
Uth  year  of  the  reign  of  King 
Edward  the  Third  amongst 
other  things,  it  was  agreed, 
that  the  Eldest  sons  of  the 
Kings  of  England,  scilicet, 
those  who  should  be  next 
heirs  to  the  realm  of  Eng- 
land, should  be  Dukes  of  (b) 
Cornwall,  and  that  the  coun- 
ty of  Cornwall  should  always 


(a)lBulst.l33. 


[  *  26  b.  J 


2.  The  charter 
is  sufficient  in 
itself;  if  the 
King's  scire  fa^ 
cias  hath  suffi- 
cient matter, 
it  shall  never 
abate  for  sur- 
plusai^c  not 
material. 
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[♦27  a.] 


The  Prince 
hath  an  estate 
in  fee-simple 
in  the  duke- 
dom. 


Co.  Lit.  27  a.  b. 

He  who  ought 
to  inherit 
ought  to 
be  the  first 
begotten  son 
of  the  heirs  of 
the  Blaclc 
Prince.  Vid. 
note  (m)  po»i 
p.  198. 


remain  as  a  duchy  to  the  eld- 
est sons  of  the  Kin^  of  Eng* 
land  who  shall  be  next  heirs 
lo  the  said  realm,  without 
being  given  elsewhere.  And 
thereupon  King  Edward  b? 
his  charter  17  Martii  then 
next  following,  of  common 
♦absent  and  counsel  of  the 
Prelates,  Earls,  Barons,  and 
others  being  of  his  council  in 
the  said  Parliament,  gave,  &c. 
but  the  court  relied  on  the 
King's  charter,  with  the  autho- 
rity and  assent  of  Parliament ; 
for  that  of  itself  is  sufficient. 

As  to  third  point  it  was  re- 
solved, that  the  Prince  hath 
an  estate  in  fee-simple  in  the 
said  dukedom .:  for  every  es- 
tate of   inheritance  is  either 
fee-simple  or  fee*tail ;  and  this 
is  not  aa  estate-tail,  for  it  is 
not     limited    or     restrained 
either   by  express  words,  or 
by  any  that  ure  tantamount,  to 
the  heirs  of  the  body  of  the 
Prince  ;  for  the  gift  is  to  the 
said  Prince,  et  ipsius  et  hfie- 
red'  suorum  Regflm   Angliae 
filiis  primogenitis.      So  that 
he  who  ought  to  inherit  ought 
to  be  the  first  b^otten  son  of 
the  heirs  of  the  Black  Prince, 
be  he  heir  lineal  or  collate- 
ral ;  but  sucb  heir  ought  to  be 
King   of  England.     Which 
manner  of  limitation  of  the 
estate  was    short,    excellent, 
and  curious :  for  to  raise  the 
estate  of  inheritance  these  es- 
sential words  (his  heirs)  were 
not  omitted,  although  after- 
wards they  were  qualified,  as 
by    the    limitation .  appears. 
And  that  this  was  an   estate 
of  inheritance,  is  proved  by  the 
said  record  of  50  Edward  3. 
b^  which  it  appears,  that  the 
wife  of  the  Black  Prince  was- 
endowed  (k).   And  it  appears 


sent  proxim'  hseredes  dicti 
Regni,  absque  aliter  donat'' 
existen' :  et  super  hoc  Rex 
idem  Edwardus  per  chartam 
suam  17  die  Martii  tunc 
proxim'  sequent*  de  com' 
assensu  et  consilio  Praela- 
torum,  Comitum,  Baronuin, 
et  alioruro,  de  consilio  suo  in 
dicto  Parliam'  existentium, 
dedit,  &c.  curia  vero  judicium 
suum  fundarunt  super  chartam 
Regis  cum  authoritat'  et  as- 
sensu  Parliament' :  qu»  de  se 
ipsa  sufficit. 

Quoad  tertium  articulum, 
determinatum,fuitquod  Prin- 
ceps  habet  statum  de  feodo 
simplici  in  dicto  ducatu  :  cm* 
nis  enim  stat'  hsereditarius,  est 
aut  feodu*  simplex,  aut  feodum 
talliatum,  et  status  hie  non  est 
talliatus,  non  enim  limitatur 
vel   restringit',  verb*  sive  ex- 

Eressis  sive  sequipollentib* 
seredib'  de  corpore  Princi- 
pifl,  donatio  enim  est,  Prin- 
cipi  et  ipsius  et  hseredu*  suo- 
rum Reg'  Angl'  filiis  pri- 
mogenitis,  ita  quod  ilium,  qui 
hsereditabit,  oportet  esse  fili- 
um  primogenitum  hsred' 
Principis  Nigri,  hseres  sit  ille 
linealis  sive  collateralis  talere 
vero  haeredem  oportet  esse 
Reg'  Angl':  qui  modus  limi- 
tationis  status  fuit  brevis,  ex- 
cellens,  et  accuratus ;  ad  ere* 
andum  enim  statum  hseredita- 
rium,  hffic  verb'  essentialia 
(sciiicetj  hseredib'  suis)  non 
omissa  fuerunt,  quamquaro 
subinde  temperata  fuerunt 
et  modificata,  ut  per  ipsam 
limitationem  apparet  :  et 
quod  hie  status  fuit  hseredi- 
tarius,  per  dictum  recor- 
dum  anno  50  E.  S.  proba- 
tur,  ex  quo  liquet  uxorem  j 
Principis  rligri  fuisse  dota— 


(k)  Ace.  JUomey-General  v.  Biihop  ((fLimifm^  4  Mod.  21 5. 
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tam.     Et  constat  ex  libfo  de 
anno  21   Edw.   3.  41.  quod 
Princeps  in  dicto  manerio  de 
Berkhamstead  (parcell'   diet' 
ducatus  Cornab')  habuit  Teo- 
dum.     Et  diet'  ill'  judieia   in 
annis  5  et  6  H.  4.    hoc  pro- 
bant  ;  ib'  enim  generaliter  ju- 
die'  redditur  quod  literse  pa«- 
ientes  revocentur  et  adnullen- 
tur,  &c.  quod  judic'  reddi  non 
potuerat,  si  aliquis  status,  yel 
reversio,  vel  possibilitas,  ma- 
net  illi  cui  factse  fuerunt  literse 
f^atentes;  tunc  enim  liters  il- 
sppatentes  nonadnullarentur, 
sed  judicium  esset,  quod  lite- 
rae  patentes  vacuae  sint  et  ad- 
nullatffi  quoad  statum  Prinei- 
pis.    Liquet  etiam  per  libera- 
tionem  m  anno  33  H.  6.  ex 
rot.   Parliament',   et  per  ac- 
tum Parliament!  anno  38  H.  6. 
ex  eodem  rot',  quod  Edwar- 
dus  senior  filius  Regis  H.  6. 
had  his  livery  as  inheritable 
by  descent,  due  to   him    by 
birthright.      Et     sic   habuit 
Edw.  primogenitus  filius  Edw. 
4.  et  Arthur'  filius  primoge- 
nitus H.   7.  quibus  facta  uiit 
liberatio  dicti  ducatu^^,  qui  ad 
ilios  spectabat  jure  hsredita- 
rio.  In  anno  22  E.  4.  ex  Rot' 
Parliam'    in  dicto  excambio 
pr^longo  inter  Reg'  et  Comi- 
teoi  de  Huntingd',  Princeps 
adjudicatur   fore    seisitus    de 
ducatu  Cornub'  in  feodo  sim- 
plici.     Et  sic  fuit  unanimi  as- 
aensu  determinatum  per  Do- 
tninum  Cancellarium  et  dictos 
Jasticiarios,    quod    Princeps 
babet  feodum  simplex  per  de- 
acensu'  in  honore,  et  posses- 
^ionibos  dicti  ducatiis. 


Quoad  articul'  4.  determi- 
natum fuit  quod  contra  gebe- 
V'alem    actum,  Parliam^  vel 

agtlnst  a  general  act  of 


by  the  book  of  21  Edw.  3.  41. 
that  the  *Prince,  in  the  said  [*  27  b.  J 
manor  of  Berkhamstead  (par- 
cel of  the  said  duchy  of  Corn- 
wall) had  fee.  And  the  said 
judgments  in  5  and  6  H.  4. 
prove  it;  for  there  judgment 

{generally  is  given,  that  the 
etters  patent  should  be  re- 
voked and  made  void,  &c., 
which  judgment  could  not 
have  been  given,  if  any  estate 
or  reversion,  or  possibility, 
did  remain  in  the  patentee, 
for  then  the  letters  patent 
should  not  be  made  void,  but 
the  judgment  should  be.  that 
the  letters  patent  should  be 
made  void  and  annulled  as  to 
the  estate  of  the  Prince.  Also 
it  appears  by  the  liVery  in  33 
Hen.  6.  ex  rot'  Pari',  and  by- 
act  of  Parliament  38  H.  6.  ex 
eodem  rot',  that  Edward,  eld- 
est son  of  Hen.  6.  had  his 
livery  as  inheritance  by  de- 
scent due  to  him  by  birth- 
right ;  and  so  had  E!dward,  the 
first  begotten  son  of  Edward 
4. ;  and  Arthur,  the  first  be- 
gotten son  of  Hen.  7.,  to 
whom  livery  was  made  of  the 
said  duchy,  which  belonged 
to  them  jure  hsereditario. 
In  anno  22  E.  4.  ex  rot'  Par- 
liament', in  the  said  long  ex-* 
chans^  between  the  King  and 
the  Earl  of  Huntingdon,  there 
the  Prince  is  adjudged  to  be 
seised  of  the  duchy  of  Corn- 
wall in  fee-simple;  and  so  it 
was  unanimously  resolved 
by  the  Lord  Chancellor  and 
the  said  Justices,  that  the 
Prince  hath  a  fee-simple 
by  descent,  in  the  honour 
and  possessions  of  the  said 
duchy. 

As  to  the  4th  point  it  was  Nai  tiel  re- 
♦resolved,  tthat  against  a  ge-  [  *  28  a.  ] 
neral  act  of  Par|iament,or  such  ^'^,^^gj°' 

Parliament,    f  3  Inst.  98.  Godb.  178.    4  Co.  76  a.  b, 

q8 
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an  act  whereof  the  Juflges  ex 
officio  ought  to  take  notice, 
the  other  party  cp wot  plead 
Nul  jtiel  record;  for, of  such 
acts  theiJudges  Aifgbt  to  take 
:  Co.  Lit.  260.  dioiice :.  j:but  if.  it  \ie  iQisre- 
If  mUrecited,  .  cited).  the.  paHyoiight,  to  de* 
the  party  ought  gpur  ju  law  upoQ  it  (i>).    And 
to  demur.         j^  ^j^^^  ^^^  j^^^  j^^  .^  ground- 
ed upon    great  reasqii;  fpr 
God  forbid  if  the.  record  of 
ftuch  acts  should  be. lost,  or 
consumed    by  fire,  or  other 
,111090^,  that  it  should  tend  to 
the, general  prejudice  of  the 
conuQonwealth ;    but  rather, 
ajythpugh  it  be  lost  or  con- 
9Uined,  ihe  Judges,  either  l^y 
the  printed. copy,  or  by  the 
§  cr.  Car.  355.  ^  recojrd    jj)  ^which    it    was 
>'pl^aded9  or  ky  other  means, 
..may  inform  themselves  of.  it. 
3ee  Bartri4fi:e  and  Croker's 
f^e^^c.  ,P]owdvCom.  fpl. 
73.  . 

Thisaetissuch-  Jl  A^^  ^^  ifraa T^solved  ,tbft 
aa  act,  whereof  this,  a^t,  lyhi^h  ppncerqs  t}ie 
'«®  i^^  «nd^King,  ,and  tbe  Prince,\rllo  js 
SmoSf'to  »$e  V  begotten.  sqnbf^Jhe 
take  notice.  King,,  a^d  heir  apparent  to 
II 4  c«.  77  a.  .  ^he  crown  for.  the  time  being. 
Hob.  226.         perpetuis  fuiuris  temporibus, 

Sow" 231" R^'  '^  ^^^^  *"  ^^^  whereof  the 
Vm.Ab.stit.  J.udge8  and  all,  the  kvfgdom 
C'  pught  .to    take  notice:    f^v 

o^m'u'i^i:  every  ?^J^ect  hath  an  interest 
R.6.  m  the- King,  and  none^pf.  his 

Hales.  Hist.  c.  ^ut]jects,  who  .  is  under  Jhis 
L.  15.  ,Jaw8,  are  cjiivided  from  him, 

Jbejng  their  .he^d  and  ,sove- 
.jreign,  ao  that,  the  King's  af- 
fairs apd  concerns  touch  the 
..whole    kingdom,    and  lespe- 
%  Hob.  22^.      cially  f  when  they  regard  the 
[  *28  b.  ]    Prince,    *the   first   ^gptten 
.  son  of  the  King,  and.heir  ap- 
parent to  thq  crown,  cpruscat 
enim  Princeps    radiis  Regis 
patris.sui,  et    censetur    una 
persona  cum  ipso  Rpge,  as  it 


lalero  qualis  notitiam  Ju- 
dices  ex  officio  debent  ha- 
bere, pars  altera  rnon  potest 
Clacitare  nuUu'  tale  record  um, 
orum  enim^actuun  Judices 
-debent  notitiam  habere:  si 
yero  male  recilatur,  pars  po- 
test morari  in.  lege  super  hoc. 
,E!tinhoccasu  lex  snmma  ftin- 
datur  ratione ;  absit  enim,  si 
reoordu'  hujusmodi  statuti 
perderet'  velconsumerei'  igne 
vel  alio  modo,  quod  hoc  ten- 
deret  in  generate ;  reipublics 
prejudicium ;  immo*  potius, 
quamvis  perdatur  vel  consu- 
mat',  Judices,  vel  ex  impressi- 
one  typographica,  vel  ex  re- 
cordo  in  quo  placitat'.  fuit,  vel 
alio  >modo,  possint  aeipsos  de 
hoc  informare.  Vide  casus  de 
.Partridge  et  Croker,  ^ftc.  in 
Commentat'  Plpwd.  foL  78. 


.Et  determinatum  fi^t}  quod 
Jlpoc  statutum  de  Re^,  et  de 
'Prijpcipe,  qui  est  filius  primo- 
,|^itus-Reg'-  pro  tempore  ex- 
jstenti^,  et  hsBres  appareos  co- 
ronas, perpetuis  futuria  tempo- 
ribus est  hujusmodi  act\  cu- 
jusmodi  Judiccs  et  totum  reg' 
debent  habere  notitiam :  om- 
uis  enim  sqbdit'  interesse  ha- 
bet  in  Rege,  et  null'  aubdi- 
torum  (c^iii  infra  leges. ejus 
est)  4ividitur'ab  iUo,  suo 
Capita  et  Domino  supremo  : 
res  itaqjie,  et  negotia  .  Re- 
gis, ad  .  totum  spectant  res- 
ni^ip,  et  praecipiie  quanoo 
.ag.untur  de  Principe,  .filio 
prlmogenit'  Reg',  et  hcere- 
de  apparente.  corona^  coruscat 
enim  Princeps  radiis  Regi 
patris  sui,  et  censetur  uni 
persona  cum  ipso  Rege,  u 
diet'  est  in  acUi  Parliam'  d< 
an.  38  H.  6.    Et  proinde,  s 


(l)  Vid.  note  (o)  Holland's  ease.  Vol.  U.  p.  4T4. 
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alt^uis  iniendit  mortem  Prin- 

cip    et  hoc  apprta  dedanii' 

actioi]e9.e8t:ci;inieo  lassffi  Ma-. 

jestalis^   per   antiquas    com- 

niuneB  Ati^r  leges,  et.sic  cle- 

clarai'  per  statui';  de<  ao^.  2(. 

E.3L    1  H-  5.  foK  7,b^     Si 

PriflfiepR,  ut  Priaceps  WibIt 

'■^  jadicium   habet  recup^ 

randi,    et  postea  corona  Mi 

descendil,  ille,  ul  Rex^  pro- 

sequetdn  executioneraw     Et 

cuMk  ralioue  hojvs  deterroiimV. 

iff  hoQ.  art  iculo' concordat  re- 

p]a  cot'  in  Coimient'  Plowd' 

in  casQ  Don.'  Berkley,  f.93L 

quod  BtatuI'  dean.  35  H.  &de 

capacitate  Reg',  tal'  est  act', 

qoalis  Judices  debent  notitiam 

babere,  quia  ad  uxorem  Regis 

spectat^.et  eadem  ratione  ini 

hoc  casu  de  Principew  Accoc- 

datum  etiam  fuit,  si  nuJlUioi 

tale  recordum  admitteretur  u4 

plaeit'  in  hoc  casu,  quod  sub^ 

stantia  et  effect'  record!  sutfir' 

ciena   ad    manuteMad'  diet' 

breve  de  Scire  facias,  appa.ret 

in  reoordo  exemplificato  sub . 

magno  8i||rjiio.      Determioat' 

eliam    Ant,    quod    actus    da: 

anno    43    Eliz.    de    confir- 

matione     literaruoi    patent', 

p^acitalus  per  Hele  Servien-. 

tern  ad  Legem,  et  Warwicum 

ejus  Slium,    non    se    exten- 

dit    ad^   hunc    casum,     duas 

ob  rationes    manifestas.      !• 

£o    quod    act'    ille    supplet- 

tantum  quosdam  defect'  par- 

ticulares,  ut  male  nomination 

nens    maneriorum,  &c.    male, 

recitationem,  vel  non  recitati- 

onem  dioii8sionum,&c.et  alias 

imperfectiones  speciaies  in  ill' 

actqipemoratasc  2.  Act^dem 

facit  litems  patent'  in  lege  ya« 

lidas  taotum  contra    Regj^m 

liaeredes  et  successoces  suos, 

cum  exceptione  omnibus  aliis, 

ideoque  sme  dubio  jus  Prin- 

cipis  in  hoc  casu  iigari  per 


is  said  in. the  act  of.Parlia* 

ment  of-38  H.6.  And  there-  intending  tbc 

fone  if  any  one  intends  the  ^f„'^e?cviden- 
deatb  of  the  Prince,  and^  da-  ced  by  overt  • 
clafes  it.  by  open  act^  it   is  act,  is  treason 
high^treaiuNiy  »y  the  ancient, 
conirupa  laws  of  lEngJiini^  ap4 
so  declared,  by  the  sta^tute  of. 

25  £dw.  3;    1  Hen.  5.  Th^    If  if  the  Prince 

th^.:  Prince, .  as.   P/incet  o£f8/"ncchas 
W0les,ha|h  judgment  tore-  ItTKuIg  he 
cover^    and  \  after.wavds.  the  shnii  sue  exe- 
crpwn  descends  to  him,  he,  ^s  cution. 
Kine^    shall  *  sue.,  execution^ 
And  witb.tbe>  reason,  of. this 
resolution  in  this  point  ^ffireeti^ 
the»rule  of  the:court  in  JrJowd; 
Cooi.  in    the :  Iioi;4 »  Berk- 
ley>  case*  ^U  th|it,the.act  of  The  act  35  H. 
3d  Hen«  SI.  which  coocernsiba^  8.  a  public  act. 
capacity t  off  the*  ^  Qoeen,  wep 
such   an.    act.    wherepf.  thcii.  « 
Judges  ou^^t  iq.  take.  kno,v» 
lege,  beca^i^e. it^concerns.the 
Kiag'^s.  \vi(^;,  apdj   by    t^e 
f  ^ame  reason  in  this  c^se  of  t  Hob,  226. 
tbe  Prince^  And  it  ^lisas  aicreed,  '^  »»"^  tiei.rc- 
that  if  N.uItW  record  *pup  l^^^, 
be  lulmUted:  to  be  pfieaded  in  is  sufficient  to 
this  case, .  tJiSjt  j  thre.  substance  .  ^wtjin  tbe 
an*  effect  of.  the  record  suffi-  ^^f^^- 
ci?tal   to^   maintain    tUe.  said 
Scire  facias    appears  in.  the. 
rpcord    exemplified    J'u^ider  tCo.Lit.225b. 
the  great  seal.     It  wap  also  ^J^®  *|*  <3  EI., 
resolved,  thai  tbe:actx>f  43  EL  ti^n  of  letters 
of  coafirn^f^ion  of  letters  pa-  patent  does 
tent    pleaded  by  Hele  Ser-  ^ot^und 

^  J  tMr         i:¥   1     I.'  to  this  case. 

jeant,  and  War.  Hf  le  his  son,  i .  Because  ihc 
doth  noticxtendto  this  case  fpr.  act  supplies 

two  manifost  reasopf.     h  Be;-  d^JcS^'*""*" 
cause  tbeact  supplies  only.cer- 
tain^p^rjLiQularidefipctSfpn^is-;.  [*  29  a.  j 
noniei)  of.thf^inanors^  &ip.  mi&r 
recital  Qr  non-recital  of  leases, 
and;o(ber  si>ecial  ipppei-fectiopp 
mentioned  in  tbe  act.    2,  The  2.  The  act 
act  makes  thq  lette^^  patent  "^^at^nti^ 
good.only  againa*  the  King,  his  onTy^iaTusfthc 
beirs  and  successors,  ^ith  a  King,  his 
saving  to  aUiOtbei:s,  and  there-  >*«»«  «°^  «»S- 

r.  •,!       V  x«        *!.      •   1.A   cessors,  with  a 

fore  Without  question,  the  right  gaviug  to  aU 

otUers^ 
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of  the  Prince  in  this  case  can- 
not be  bound  thereby :  and 
that  the  act  oF  1  H.  7.  which 
Hele  Serjeant,  and  the  said 
Warwick  have  pleaded,  ut 
amici  curise  to  inform  the 
Court  of  the  truth,  avails  them 
not ;  for  it  is  thereby  enacted, 
that  Kin^  Henry  VII.  shall 
have  to  him  and  his  heirs  the 
said  duchy,  &c.  in  as  ample 
and  large  manner  as  H.  6.  or 
E.  4.  had  it ;  which  words  of 
reference  preserve  the  duchy 
of  Cornwall  according  to  the 
limitation  of  creation  by  the 
J.H.andW.H.  said  charter  of  HE.  3.  But 
as  mnici  curiai    jn  fruth  the  Serjeant  and  his 

5elTou"r;d  to  »^  have  not  performed  the 
suppress  the  office  of  a  friend  or  of  a  good 
truth  by  omit-  informer,  for  they  have  omil- 

o?fhc'w:f  *****  ted  one  clause  in  the  same  act 
1 H.  7.    '         which  expressly  concerns  the 

preservation  of  the  said  duchy 
of  Cornwairto  the  first  begot- 
ten son  of  the  King,  &c.  and 
have  thereby  endeavoured  to 
deceive  the  Court,  and  sup- 
The  King  or      press  the  truth.  And,  lastly,  it 
w^^toan"w  ^a®  resolved,  that  (in  such 
pi?i5ed"byth^  Scire  facias  brought  by  the 
defendants:  but  King  to  repeal  letters  patent 
i^^h^tlhl'"'^"  ma&  of  any  parcel   of  the 
King's  Attor-     ^^'^  duchy,   to  the  end  that 
[♦  29  b.  J    the  King  may  make  ♦livery  to 
ncy, tuiHver)'    the  Priuce)  the  King  or  the 

sholiid  re  I       Prince  may  reply  to  any  bar 
rep  y.     pi^^ jgj    jjy  ||,g    defendants ; 

and  both  ways  are  good  in 

law :  but  the  better  form  is, 

^  that  the  King^s  Attorney,  till 

livery  be  made,  should  reply, 
as  he  did  in  the  case  at  oar. 
The  non  ob-  And  as  to  the  clause  of  Non 
[!dr'''w"The  obstante  in  the  letters  patent 
force*of*^e  *  of  Quecn  Elizabeth,  it  was  re- 
said  acts  of  solved,  that  it  could  not  take 
parliament.       ^yy^y  j^g  fy^^^  of  the  said  acts 

of  Parliament,  nor  prejudice 
the  Prince  that  now  is  of  his 
right  in  the  said  dukedom  (l). 


hunc  non  potest.  Et  quod  sta- 
tutiim  de  an'  1  H.  7.  quod' 
Hele  Serviens  ad  Liegem,  et 
die'  Warwi<^u8  placitaverunt, 
ut  amici  curiae,  ad  informan-^ 
dum  curiam  de  veritate,  non 
eis  afTert  aliquod  auxilii :  per 
hoc  enim  iilactatum  est,  q^uod 
Rex    H.  7.    haberit    sibi  et 
hffiredibus  suis  dictum  duca^ 
tum,  &c.  in  tam  ampio  et  largo 
roodo  prout  H.  6.  vel  E.  4. 
habuit :  quae  verba  relationis 
praeservant  ducatum  Cornub^ 
secundMimitationem  creationis 
per  diet'  chartam  de  an'  11  E« 
S.  Revera  autem  Serviens  ille 
ad  Legem  et  fili'  ej'  non  functi 
sunt  officio  amici,  vel  probi  re- 
lator' ;    pretermiserunt    enim 
clausulam  in  eodem  statutoex- 
pressespectant'adpraeservand'  . 
diet'  ducat'  Cornub'  fiF  pri- 
mogenito  Regis,  &c.  et  isto 
modo  moliti  sunt  in  cur*  de- 
cipiend'    et    veritat'    suppri- 
mend'.     Determinat'  denique 
fuit,  quod  (in  hujusmodi  brevi 
de  Scire  facias  per  Regero  lato 
ad  repellendas  literas  paten- 
tes  factas  de  aliqua  parcella 
dicti  ducat  us,  ea  nimirum  in- 
tentione  ut  Rex  libcrationem 
faceret    Principi)    Rex    vel 
Princeps  potest  replicare  ad 
barra'  aliquam  perdefendentes 
placitatam;  et  utraque  genera 
sunt  in   lege  valida ;    melior 
vero  formula  est,  quod  Attor- 
natus  Regius,  quousque  libe- 
ratio  facta  sit,  replicaret,  ut  in 
casu   ad   barram.     Et  quoad 
clausulam  de  Non  obstante  in 
literis  patent'  Reg'  El.  deter- 
roinatum  fuit,  auod  non  potest 
vim    tollere    dicto'   Etatutor' 
Pari'   nee    prejudlcium    esse 
Prin'  qui  nunc  est,  de  jure  suo 
in  dicto  ducatu. 


(l)  Bj  the  Bill  of  Rights  1 W.  and  M.  it  was  declared,  that  from  the  then  session  of  par' 
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In  hoc  casu  res  diyersse  oh- 
servat'  fueriint.     J.  Quod  fi- 
liuR  primogenifu8  uniuscujus- 
queRegispostdict'  creatioiiem 
fuit  Dux  Cornub',  et  sic  ap- 
probatus,  ut  Hepr'  de  Mon- 
moulb,  primoffenitus  filius  H. 
4.  et  Hen.  de  Windsor  primo- 
^nitus  filius  Reg*  Hen.  5.  et 
Edw.  de  Westm'primogenitbs 
filius  Reg'  Hen.  6.  et  E.  de 
Westm^Bliuspriroogenit'  Reg' 
E.  4.  et  Arthurus  de  Win- 
chester primoge'nitus  filius  Re- 
gis H.  7.  et  Ed.  de  Hampton 
fil'  priniogenitus  Reg*  Hen.  8. 
Et  hi  omnes  gavisi  sunt  titul', 
honor',  et  possessionibus  dicti 
ducatus  Cornubiae;   ita  quod 
possessio  semper  fuerit,  sine 
iDterraptione,  priroogenit'  £• 
liis  Reg',  omni  tempore  post 
dictam  creationem  in  anno  un- 
decimo  Edwardi  3.  qui  circa 
annos  est  trecentos,  ita  quod 
post  ilia m  creationem  non  un- 
qoam  fuit  filius  primogenitus 
alicujus  Reg'quin  Dux  fuerit 
Cornub'.   S.  Quod  Richardus 
de  Bordeaux   qui   filius  fuit 
Principis  Nigri,  non  fuit  Dux 
CornoD'   vi  diet'  creationis : 
quanquam  enim    post  patris 
soi  obituro  hseres  coronfie  fuit 
apparens,  eo  tamen  auod  non 
foit  filius  primogenit  alicujus 
Regis  Angliae  (ejus  enim  pater 
pbht  vivente  Rege  E.  3.)  diet' 
iile  Richardus  non  fuit  infra 
iiinitationem  de  1 1  Edw.  3.  et 
hac  de  causa  in  ann.  50  E.  3. 
charta    speciali     creat'    fuit 
Dux  Cornubise.     Neque   E- 
liasabetha,     filia    primogenita 
Regis    Ed.   4.    fuit    Ducissa 
Comobiffi,  ilia  enim  fuit  filia 
primogenita  Reg'  et   limita- 
tio  est,  filio  primogenito.  Ne- 
^ue  Rex   H.  8.  vivente  suo 


In   this  case  divers  things  Thd  eldest  son 
were  observed:—!.  That  the  ^^^^f'^^i"? 

I  .     ^  p  WJ-*        .  .  has  beea  Duke 

eldest  son  of  every  King  (since  of  Cornwall. 
the  said  creation)  has  been 
Duke  of  Cornwall,  and  so  al- 
lowed to  be ;  as  Henry  of 
Monmouth,  first  begotten  son 
of  Henry  IV.  and  Henry  of 
Windsor,  first  begotten  son  of 
Henry  V.  and  Edward'  of 
Westminster,  the  first  begot- 
ten son  of  Henry  VI.  and  Ed- 
ward of  Westminster,  the  first 
begotten  son  of  Edward  IV. 
and  Arthur  of  Winchester,  the 
first  begotten  son  of  Henry 
VII.  and  Edward  of  Hamp- 
ton, the  first  begotten  son  of 
Henry  VIII.  And  all  these 
have  enjoyed  the  style,  ho- 
nour, and  possessions  of  the 
said  duchy  of  Cornwall,  so 
that  the  possession  hath  been 
always,  without  interruption, 
with  the  first  begotten  sons 
of  the  Kings,  ever  since  the 
said  creation,  in  11  Edw.  3. 
which  is  about  three  hundred 
years:  so  that  after  the  said 
creation  there  has  been  never 
a  (irst  *^ begotten  son  of  any  [:*30a} 
King,  but  he  was  Duke  of 
Cornwall.  S.  That  Richard 
de  Bourdeaux;  who  was  son 
.of  the  Black  Prince,  was  not 
Duke  of  Cornwall  by  force  of 
the  said  creation ;  for  although 
after  the  death  of  his  fiither 
be  was  heir  apparent  to  the 
Crown,  yet  because  he  was 
not  the  first  begotten  son  of 
any  King  of  England  (for  his 
father  died  in  the  lifetime  of 
King  Edward  111.)  the  said 
Richard  was  not  within  the 
limitation  of  11  Ed.  3.  and 
therefore  in  ann.  50  E.  3.  he  was 
created  Duke  of  Cornwall  by 
a  special    charter :    nor  was 


li 


'^■nent*  no  dbpensation  with  any  statute    specially  provided  for  the  then  session.  Vid. 
^onld  be  valid,  unless  such  statute  allows    Hargrav^t  notet,  3, 4,    Co.  Lit.  120  a. 
^^  md  except  in  such  cases  as  should  be 
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Elizabeth,  tbe  eldest  daughter 
of  King  Edward  IV.  Duchess 
^    of  Cornwall,  for  she  was  the 
first  begotten  daughter  of  the 
King,  and  the  limitatioQ  is  to 
the  first  begotten  son.  Neither 
was  King  Henry  VIII.  in  the 
life  of  his  father,  after  the 
death  of  Prince   Arthur  hia 
brother,  by  force  of  the  said 
creation,  Duke  of  Cornwall ; 
for  although  he  was  the  sole 
son    and    heir    apparent    of 
He  who  is  not    Henry  VII.  yet  forasmuch  as 
ul^'X'  he  was  not  the(«)  first  be- 
within  the  li-     gotten  sou^  he  was  not  within 
initotion.  the  said  limitation ;  for  Prince 

(a)  F.N.  B.      Arthur  was  .his  first  begotten 
^ff*  8on(M).  3.  The  great  care  and 


patre  post   mortem  Princip^ 
Arlhuri  fratris  sui,  non  fuk  vi 
dictfis  creationis  Dux  Cornu- 
bise  I  quanquam  eniro  ill'  fuit 
solus  hlius  et  hasres  apparent 
Regis  Hencici  7.   eo   tamen 
quod  non  fiiit  fillus  primoge- 
nitus    non  fnit  infra  dictaoEi 
limitationero ;  Princeps  enim 
Arthurus  filius  fuit  primoge- 
nitue.      S.  Magna    ilia    uni- 
useujusque  Regis  cnra  et 
spectus  (a  tempore  dictfie  ci 
tionis)    prasservandi    dieti 
ducatumfilio  sue  primogenitow 
Et   post   diversas    conikiuEa- 
tiones,  judicium  reddebatur, 
prout  sequitur: 


(m)  Lord  Hardwicke  in  Lomax  v.  Holmdcn^ 
\  Yes.  294.  remarks,  **The  case  of  thcDuch^ 
**  of  Cornwall  is  direct ;  that  the  eldest  sob 
*'  of  the  King  of  England,  (and  ^erefore 
**  Richard  II.  refjuireda special erani) takes 
'*  it  as  primogenitus ;  although  Lord  Coke, 
**  at  the  end  of  the  Princess  case,  8  Co.  says 
'*  otherwise.    But  that  was  not  the  point 
*'  there,  heing  only  an  ohservalion  of  his 
*'  own,  and  has  eier  since  been  held  a  mis- 
'*  take  of  that  great  man.    He  was  also  mis- 
"  taken  in  the  fact  in  saying  that  Henry 
**  YIII.  was  not  Duke  of  Cornwall,  because 
**  not  primogenitus ;  for  Lord  Bacon  in  his 
•*  history  oi  Henry  Vll.  affirms    the    con- 
**  trary,  that  the  dukedom  devolved  to  bim 
*'  upon  the  death  of  Arthur ;  and  this  is  by 
*'  a  great  lawyer,  and  who  roust  have  looked 
*<  into  it,  as  he  was  then  Attoruey  or  Solici- 
*'  tor-General.    So  was  Edward  Yl.  in  his 
'*  father^s  life,  without  a  new  creation,  al- 
**  though  the  King*s  second  son.    Lord  £1- 
*'  lesmere  in  his  printed  observations,  (p.  5.) 
V  upon  Lord  Coke  says,  with  some  warmth, 
''  that  Lord  Coke  split  on  this  rock,  in  re- 
**  straining  it  to  primogenitus,  and  not  to 
'*  the  first  pro  tempore,  voluntarily  wilhoat 
**  any  occasion,  or  the  concurrence  of  any 
«« judg6.     Seldcn,  in  his  Titles  of  Honour, 
•*  Yol.  Yl.  776,  says,  the  eldest  sons  living 
**  are  also  Dukes  of  Cornwall ;  and  that 
'*  Prince  Charles  was  Duke  on  the  death  of 
*'  his  brother    appears  from   the   recordbs. 
'*  Rym.  Feed.  tom.   16,  792,  he  is  so  de- 
''  scribed  in  the  patent  creating  him  Prince 
**  of  Wales.     There  is  no  act  of  parliament 
*'  afterward,  in  the  time  of  James  I.  creating 
*'  him  duke*,  nor  can  any  doubt  arise  (as  I 
*'  at  first  thought)  of  his  right  thereto  uudcr 
*'  the  charter  of  II  £dw.  3.  from  the  act  of 
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**  James  I.  enabling  him  to  lease  pact  of  the 
**  duchv  lands  ;  several  acts  being  passed  to 
^  enable  the  dukes  for  the  time  bemg  so  to 
do.     Nor  IS  it  a  satisfactory  answer,  that 
that  case  was  founded  ov  an  act  of  paHNV 
ment  made  on  political  views,  aftd  Mr  dif- 
^*  ferent  from  the  rules  of  common  hiw}  for 
*'  the  difference  of  that  case  from  others  b 
**  in  the  nature  and  form  of  the  fhnitaGan 
**  of  the  kind  of  estate  to  be  taken  ht  tie 
•«  duchy,  not  in  the  persoos  to  taka    Bst  1 
"  own  I  should  not  be  c|uite  saiisfted  to 
'*  found  my  opinion  upon  this,  for  jpolkical 
**"  reasons  mi^ht  have   some  weigbL    But 
*'  this  determiimtrim  happens  to  be  strictly 
agrceaMe  to  the  rules  of  law,  in  cases  m 
comiiMin  persons :  as  appears  fron»  Fits. 
N.  B.  188,  on  the  writ  De  oMunUa  adfiimm 
milHem  faciendum;   where  he  says  that 
'*  primogenitus  then  alive  is  sufficient,  whicfi 
*'  is  a>;reeable  to  Lord  BUesmere's  observa- 
**  tions ;  that  Charles  became  primegenilie 
**  on  the  death  of   bis    brother    viitlioiit 
**  issue»  which  circumstance  concurs  here, 
**  fur  issue  are  considered  as  part  of  their 
'*  father.    This  is  an  original  writ  where  the 
*'  phrase  and  language  of  the  law  is  most 
*<  critical  and   previse,  and  has  been  alvaj^s 
**  construed  with  great  strictness ;  and  as  it 
**  supports  the  intention  of  the  testator,  it  is 
**  some  satisfaction  to  find  it  warranted  by 
**  the  most  respected  authority,  as  that^  is. 
'*  1  hare  been  furnished  with  the  original 
''  case  of  the  duchy  priated  ift  1613,  which^ 
'*  b  very  scarce,  where  it  appear»  to  have^ 
"''  been  by  the  greatest  men,  with  full  assents 
'*  of  council,  and  the  reason  of  the  rcsolu— 
*'  tioii  at  lam;  and  Fitzherbert's  NaiLlKv^ 
'^  is   caipressTy  mentioned   and   rcl&ed    010 
^'  there.'*    But  the  other  point  doducill-^ 
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Super  q«9  visfo  et  plmioi 
inleUecf !»  emnibos  ef  mguKB 
pneinisBMi  per  pnedlteet^  el  (i* 
delero  consiliar*  dicti  domini 
Re^  mine  Thomam  Domi- 
DfNii  Ellemnere  Cancellar'An- 

f\m  et  per  dictam  cur'  hie 
abitaMe   inde  per  eandem 
Dew'  C!ancellar'  et  diet*  car' 
hie  melera  et  drKgenli  deli« 
herat*    et    advisameivfa  cum 
Johan*^  Poplkain  bmIIi'  Cbpi- 
tali  Jaslic^  dicti  dom'  Regis 
Dene   ad  placita  coram  ipso 
dooi^  Mtge  tenead'  a9signat*^) 
Edward*  Coke  miP  OsprtaK 
Jastic*  ipsiuadora'  Regis  de 
Coat'  Banco,  Thom'  Ftenafng 
mtKte    Capitali     Barone   de 
Scaccarfo  ejnsdem  dem'  Reg' 
et    David'   Williams    miiife, 
HBO  Ju^ic'  dicti  dom*  Regis 
ad   placitm  coram   ipso  dbm' 
Rege  teneiNT  assignaf.  Tide- 
tar  eidem  Dom''  Cancellar'  et 
didas  cur'    Mc,  quod  placid 
tmn   praed'  Johan'   Heie,  et 
Warwici  Hele,  per  ipsos  su- 
periiaa    in    barram    plaeitat' 
ac  materia  in  eodem  phicito 
contjeiif*^  minus   sufficiens  in 
lege  exist'  ad  manutenend*, 
qu€Kl    prsed'   literae    patentes 
praed'    nuper    Res'   Elizabe- 
than,   de    praedicr     maneriis 
de  West  Taanton,  Trdowia', 
et  Landalph  prsed',  cum  per- 
tineo'  in  ferma  praed'  met', 
vetrocari   et    cancpliari,    aut 
cjitod  mafieria  ilia  cum  per- 


regard  of  every  King,  from  the 
time  of  the  said  creation,  to 
preserve  the  said  dukedom  to 
irisfirst  begotten  son.  And  after 
defers  con  t9n  nances  the  jvdg* 
ment  was  given  as  follows : — 
^WhereupofrattandsHigahtr     [  *30  b.] 
the  premises  beiiyseen,  and  judgment. 
rally  midersfood  bv  the  well- 
beloved  and  fafthfincomsellor 
of  the  said  lord  the  now  Kiiig, 
Tho.  Ld.   Ellesniere,  Chep»- 
cetlor  of  England,  and  by  the 
said  Court  bere-,  emd  mature 
and  diligent  deliberation  and 
advisement   being  thereupon 
bad  bj  the  same  Ld.  Cbanr. 
and  the  said  Court  hent  (Us* 
gether>  with  J.  Popham,  Kf. 
C.  J.  of  the  said  lord  tha  now 
King,  assigned  for  pfeas  to  be 
heM  befote  the  lord  the  King 
himself,  Bdw.  Coke,  Rt.  C.  Jr. 
of  the- same  lord  the  King- of 
the  (Court  of  )Common*PfeNis^ 
Tho.  Ffemming,  Kt.Ch.  Baron 
of  the  Exeheqner  of  the  same 
lord  the  King,  and  David  W3- 
irams,  Kt.  one  of  the  Justices 
of  the  said  lord  the  King,  as* 
signed  for  pleas  to  beheW  be* 
fofe  the  King  hi mnef^,  h.  seem- 
eth  to  the  said  ltd,  Chan,  and 
to  the  said  Court  here,  that  »ufficicut. 
the  plea  of  the  aforesaid  J. 
Hele  and  War.  Hele,  by  them 
above  pleaded  in  bar,  and  the 
matter  in  the  same  ptea  cen« 
tained,  are  not  sufficient  in  taw 
to  maintainrthat  lAe  letters  pa* 
tent  of  the  said  late  Queen 
Elizabeth  of  the  aforesaid  ma- 
nors of  West  Tafonton,  Tre* 
lowia,    and    Landalph    with 
their  appurtenances  mode  in 
the  form  aforesaid  ougllth)  be 


Plea  of  J.  H. 
and  W.  H.  in- 


:from  ike  okflervaiiow  here  made  by  Lord 
Coke,  viz.  tkai  tbt  eldest  sob'  of  the  Km^s 
eldest  son  wili  nut  inherit  the  ducbv  on  the 
^emth  of  his  faUiec,  but  that  the  King  shall 
iiold  it  by  reversion,  has  been  shice  hchf 
Kood  kw,   I  Bale  f .  C.  125^  1116,  and  has 


been  in  iKt  reeognized:  blithe  Legislature 
in  |>a$^ing  the  slaL  33  iieo.  8.  c.  10.,  by 
which  the  King  wasenahled  to  grant  leases 
of  the  duchy,  notwithstanding  he  had  a 
grandton  then*  Prince  of  Wales,  sec  Coll. 
Bscr.  Stli-cdl  IT6S,  p.  «9>.     ' 
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Replication  of 
the  Attoraey 

[*31a.] 

General  to  the 
plea  of  H.  L., 
good. 


Therefore  the 
letters  patent 
of  Queen  EH« 
zabeth  are  ad- 
judged to  be 
revoked,  &c. 


revoked    and    cancelled,  nor 
that  those  manors  with  their 
appurtenances   ou^bt   not   to 
be  taken  and  seised  into  the 
hands  of  the  said  lord  the  now 
King  as  the  said  H.  Hobart, 
Attomey-Grerieral  of  the  said 
lord  the  King  who  8ues,&c. 
hath  for  the  same   lord  the 
King  thereof  (t.  e.  touchin^^ 
the    same)    above     alleged, 
and  that   the   aforesaid  plea 
*of  the  said  Henry  Hobart, 
Attorney  General  of  the  said 
lord  the  now  King  by  him  for 
the    said   lord   the    King   in 
manner  and  form    aforesaid, 
(to  the  bar  of  the  aforesaid 
Henry  Lindley)  above  by  re- 
plying pleaded,  and  the  mat- 
ters in  the  same  plea  contained 
are  suificient  in  the  law  to  pre- 
clude   the    aforesaid    Henry 
Lindley,    from    saying,    that 
there  is  not  any  such  record  of 
any  such  act  of  Parliament  of 
the  aforesaid  late  King  Ed.  3. 
made,  nor  any  such  record  of 
the  aforesaid  charter  by  the 
same  late  King  Edward    3. 
made  by  authority  of  the    a- 
foresaid  Parliament,  as  in  the 
aforesaid  writ  of  Scire  facias 
is  thereof  recited  and  speci- 
fied, as  the    aforesaid    Henry 
Hobart  Attorney  General  of 
the  said  Lord  the  King,  who 
sues,  &c.  for  the  same  lord 
the  King  hath  thereof  above 
alleged :  Therefore  it  is  con- 
sidered and  adjudged  by  the 
said  Lord  Chancellor,  and  by 
the   said  Court  here,  by  the 
advisement  aforesaid,  that  the 
aforesaid  letters  patent  of  the 
aforesaid  late  Queen  (Eliza- 
beth) to  the  aforesaid  Gellio 
Merick   and  Henry  Lindley, 
made  as  aforesaid  (as  to  the 
said  manors  of  West  Taun- 
ton, Trelowia  and  Landalph 
aforesaid,  with  the  appurte- 
nances) be  revoked,  vacated. 


tin'  in  manus  dicti  dom'  Reg' 
nunc  capi  et  seisiri  non  debe- 
ant,  prout  prsed*  H.  Hobart 
Attor'  dicti  clom'  Reg'Generar 
qui,&c.  pro  eod'  dom'  Reg'  su- 
per' inde  alleg'.  Et  quod  prasd' 
placitum  prsed'  Hen.  Hobart 
Attornat'  dicti  domini  Regis 
nunc  generalis,  per  ipsum  pro 
eodem  dom'  Reg'  roodo  et 
forma  praed'  (ad  barram  prasd' 
Hen.  Lindley)  superius  repli- 
cand'  placitat',  ac  materia  in 
eodem  placito  content',  suffi- 
cien' in  legeexistunt  ad  pre- 
cludend'  prsefat'  Hen.Lindley 
a  dicendo,  quod  non  babetur 
aliquod  tale  record'  alicujus 
talis  actus  Parliam'  pred'  nu- 
per  Regis  Edwardi  tertii  edit', 
nee  aliquod  tale  record'  praed' 
chartffi  per  eundem  nuper 
Reg'  Edwardum  tertium  au- 
thoritate  Parjiam'  prsdicti 
confect',  qual'  in  prsedicto  bre- 
vi  de  Scire  facias  inde  superi- 
us recitatur  et  specificatur, 
prout  preed'  Henricus  Hobart 
Attoruut'  dicti  dom'  Regis 
Generalis,  qui,  &c.  pro  eodem 
dom'  Rege  superius  inde  alle- 
gavit.  Ideo  consideratum  et 
adjudicatum  est  per  dictum 
Dominum  Cancellar',  et  per 
dictam  curiam  hie,  de  advisa- 
mento  prsedicto,  quod  prsed' 
literae  patentes  praedict'  nuper 
Regin'  prsefatis  Gellio  Merick 
et  Hen.  Lindley,  ut  prsefertur 
fact'  (quoad  prsedict'  maner' 
de  West  Taunton,  Trelowia, 
et  Landalph  praedict'  cum 
pertinen')  revocentur,  evacu- 
entur,  adnuUentur,  ac  vacuae 
et  invalidae  et  pro  nullo  peni- 
tus  habeantur  et  teneantur. 
Ac  etiam  quod  irrotulament' 
earundem  (quoad  eadem  ma- 
neria)  cassetur,  cancelletur,  e 
adnihiletur.  Quodque  man 
ria  ilia  cum  pertinentiis  in  ma 
nus  dicti  dom'  Regis  nunc  ca- 
piantur  et  seisicntur,    ut 
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prsafiKo  nunc  Duci  (Cornub') 
tanquam  membrum  et  parcell' 
ducatus  8ui  prsedicti,  secundum 
formam  et  efTecturo  doni,  con- 
cession', et  unioniv  predict' 
habendum  et  tenendum,  per 
dictum  dominum  Regem  nunc 
liberentur^  &c. 


and  annulled,  and  had  and 
held  as  void  and  invalid,  and 
for  a  (mere)  nullity ;  and  also 
that  the  enrolment  thereof 
as  to  the  same  manors,  be 
quashed  and  annihilated,  and 
that  those  manors  with  the  ap- 
purtenances be  taken  and  seis- 
ed into  the  hands  of  the  said 
lord  the  now  King,  that  *the  [  *  31  b.  ] 
same  to  the  aforesaid  now 
Duke  (of  Cornwall)  as  a  mem- 
ber and  parcel  of  his  duchy 
aforesaid,  to  have  and  to  hold, 
according  to  the  form  and  ef- 
fect of  the  gift,  grant,  and  u- 
nion  aforesaid,  may  be  by  the 
said  lord  the  now  King  de- 
livered, &c.(n). 


(h)  That  no  costs  are  recoverable  in  a  idre  facias  to  repeal  a  patent  prosecuted  in 
the  Duae  of  the  King,  vid.  note  (I.  I.}.  Diggers  caic.  Vol.  I.  p.  407. 


.32  a.]  CALYE'S  CASH.. 

PaaclK  26  Eliz. 
In  the  King^s  Bench. 

Caly£*8        If  Ihc  horae  of  a  guest  at  aa-  inn  bo  stolen,  the  innkeeper  n  not  liable  if 
^ASE.  the  horse  were  put  to  pasture  at  the  eucst's  request ;  otherwiae  if  tlic 

l*t  Vlll 3**  a  r  r  o  T 

^   '  innkeeper  had  put  the  horse  to  grass  of  his  own  head. 

*  If  the  goods  of  a  neiglibonr,  who  lodges  at  the  inn  as  a  friend  at  tbc 
request  of  tlic  innkeeper,  be  stolen,  the  innkeeper  is  not  liable.* 

*  If  a  neighbour,  who  is  no  traveller,  as  a  friend  at  the  request  of  the 
innkeepep  lodges  thcrc-and  his  goods  be  stoien^&a.  he  shalbiMl  ba?e 
an  action.* 

*An  innkeeper  is  bound  to  answer  for  himself  and  for  hb  fiunily,  for 
the  chambers  and  stables ;  for  they  arc  infra  howpitium,* 
*lt  is  no  excuse  for  the  innkeeper  that  he  deliTered  the  guest  the  key 
of  the  chamber  in  which  he  is  lodged,  and  that  he  left  the  chamber 
door  open.* 

^Although  the  guest  docs  not  deliTcr  his  goods  to  the  innkeeper  to 
keep,  nor  acquaints  him  with  them  s  yet,  if  they  bo  carried  away  or" 
stolen,  the  innkeeper  is  liable.* 

*lf  the  guest's  senant,  or  he  who  comes  wilh  him,  or  he  whom  he  di 
sires  to  be  lodged  with  him,  steals  or  carries  awaj  his  goods,  the  inn- 
keeper shall  not  be  charged.* 

*The  innkeeper  requires  his  guest  to  put  his  goods  in  such  a  chambei 
under  lock  and  key,  and  then  he  will  warrant  them,olherwise  not : 
guest  IcLs  them  lie  in  an  outer  court,  where  they  arc  taken  away,  th» 
innkeeper  shall  not  be  charged.* 

*Thc  innkeepcr^s  liability  extends  to  all  moveable  goods,  although  c- 
thcm  felony  cannot  be  cunnnitled,  as  of  charters,  evidences,  oblij 
tions,  deeds,  specialties,  &c.* 

*If  the  guest  be  beaten  in  the  inn,  the  innkeeper  shall  not  answer  f^^    of 
it*     S.  C.  4  Leon.  96. 


If  H man  comes  It  was  resoIvcd,  per  totam  curiam  IhiH  term,  that  if  a  m 
toacommoii     comcs  to  a  common   inn  (a),  and  delivers  his  hor<<e  to  t 

mn,  ana  re-  ^    '^' 

f|nirc8  his  hone  to  l)c  put  to  pasture  which  is  douc  acconlingly,  and  tlic  horse  is  stolcn,thc  i 

er  is  not  liable. 


(a)  *'  An  inn  is  a  house,  the  owner  of    **  travellers  and  S(»journers  who  are  wil  VI  tag 
*^  which  holds  out  that  he  will  receive  all     '*  to  pay  a  price  adequate  to  the  sort  oP     k- 
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hosftler,  and  i^tiires  him  to  put  tiim  le  ymiitore,  whUA*  i»  done 
accordingly,  .and  the  horse  is  Ktoien,  ihe  imiholder  shall  net    ^ 
answer  for  it ;  for  the  words  of  the  vmrit  which  lieth  against  the 
hesfler  are.  Cum  secmndum  kgtm  €t  c&muetmT  regni  fioffrt 
Angli€e{a)  konpHtaores  quihesfUim  com^  ieneni  ad^spk&ndos,  (a)Plowd.  9  b. 
'homirtes,  per  paries  uli  hujusmodi  hospiiia  esisitmi  transeuntes^  <hc  Register  b 
el  in  eisdem  hospHanies^eorumfbgna  tt^oatMa  infra  hospiiia  itta  ^^^^^* 
exisitu^UaiOl^uesiiblraciionejseumnissi^nectisiQdiiiedie  ei  naete  'iZcH^^o 
Imenlur^  ila  quod  pro  defcclu  hjfjusmodi  hospUatorum  &eu  ser"  ntbtractume. 
Ttenlium  suorum  hospilibus  htgmmod^  dnmnum  non  evenial  ullo  ^'?u^^^' 
mode  quidam  malefactorrs  qucndam  equum  ipsius  A.  precii  iOs.  Entriit,  tltT  ^^ 
in/ra  hospilium  fjusdem  B.  8fC.  invenlum^  pro  defictu  ipsius  B.  Hortaier,  f. 
ceperunty  8^c.  Vide  Regislr"  fol.  103.  inter  trevia  de  Tronsgr.  ^2^11'  \ 
and  F.  N.  B.  94  a.  b.  by  which  origrnarl  writ  (which  is  in  such  Ktb!  78!%er 
case  the  ground  of  the  common  law;)  all  the  cases  concerning  966  b. 
hostlers  may  be  decided.  For,  1.  It  ought  to  be  a  (6)  common  /^\  y  ^^^  ^ 
inn;  for  if  a  man  be  lodged  with  another  (who  is  not  an  d.  4.iDr.aad 
innholder)  upon  request,  if  lie  be  robbed  in  liis  house  by  the  |_*"^-  ^^'^  *>. 
servants  of  him  who  lodged  him,  or  any  other,  he  shall  not  ™''*2*^- 
answer  for  it :  f or  the  words  are  hospHares  qm€(mC  hospiiia 
UnenL  ^c.    ^nd  so  are  the  boQks  in  (r)  22  H.  6. 21  b.  id)  38.  (0  Fiu.  Ho*- 
,(e)  ih.  4.  7  h.{f)    11  H.  4.  46a.  Ji.  {g)    ^2  Ass.  pi.  it  (A)  "^^Zu"^"' 
fl2£.^.  11  a.     10  El  (I)  Dyer  260.    5  Mar.  Djrer  1 5S.  ik)  c^,^ 
And  the  writ  veed -not  mention  .that  thie  defendant  Jieeps  covi^  ^  ^  H.(>.38 
mutmJkospiUutnjfyr  *the  iwocdsof  the  writ  in  the  Register  .ar^    Y*^|f? 

itder  1.  Br.  Action  nr  le  onse,  69.  Xe)  Fito.  "Hosteler  4.  Br.  Action  tor  le  cue  28.  Bf.  AtUcn 
.Bonle^Uittttc^.  (./)  Br.  AfilioQ  8ur  le  Qmc  41.  Br.  General  Baef,  16.  Fitz.ao8te^.^,{«)Bc. 
Action  eur  le  case^  86.  Falm.  528.  1  Roll.  3.  (A)  Pit^.  Hosteler6.  Br.  Action  mr  le  Cmk,  16. 
'Stotham  AcUon  sur  le  Case,  6.  (<)  Dyer 266.  pi.  9.  TbsL  33  a.  3  Kd>.  73.  (il)  Dyer  1^14.  52. 
JAiid.2S,^.  •3K«b.73.    1  Roll.  8,  4. 


-**?cQ9Nn€dali0n  yrovid<Q(^«  and  wbo  «onie,ia  keeper,  nor  c^p  his  house  be  considered  as 
**.9.  ^paiion  ia  vhich  they  ace  fit  to  :be  .an  ion.;  aad  psr  Holt,C.,l.  If  one  come  to  an 
**  received.    A  lodging  house  keeper  op  the  ion,  and  make  a  contract  for  lodging  for  a 
**  oiher  band  makes  a  contract  yitHh  every  set  time  and  do  not  eat  or  drink  there,  he  is 
'**  fliao  -that  eomes,  whereas  an  incdceeper  is  -no  ^estfbat  a  lo^er,and  as  Stucb  not  vn- 
***^simd  withMit  making 'any  special  con-  .jd^r  ithe  :iBoko^r>  protiKtiont  but  if  he 
**  tract   to  provide  lodgmg  and  entertain-  eat  and  drink,  itjs  otherjirise;  jQrif;bepi^ 
**  nient  for  all  at  a  reasonable  price."    Per  for  his  diet  there  though  he  do  not  take  it 
Bot,  J.  J^mpson  T.  fwH^y,  S  Bam.  4um1  4h#i«.    ArJemr  -v.  J3&a,-iib.<tap.    AJiouae 
.Aid.  287.  aad  ▼id.  Parker  v.  JP7iiil,  12  Mod.  of  public  entertainment  in  London  where 
955.  S.  C.  Cart  417.  '5  Mod.  487.   1  Lord  heds,    provisioM,  i&c.    are  fomtsked  *for 
'  IRayra.  479.  nom.  Parkhuniv,  'Fotler,  ^c.  aH  persons  paying  for  ihc  same,  tat  fvhi<4i 
Jkh.  Inns,  B.    A  sign  is  not  essential  to  wasmeaely  ctflledatafvern^odcoflRietoMet 
^n  Ina,  but  it  is  an  evMence  of  it,  Parker  and  was  «ot  frequented  by  alage  «aaohas 
^.  Mni^  12  Mod.  255.    If  a  roan  put «  -and  waggons4rom  the  coaaivy,  andarhich 
^gn  at  his  door  and  harbour  ^guests,  that  *  had  nO  -stables  belongipg   to  it,  4s  4o  be 
^lall  be  deemed  a  common  inn,and  the  own-  considered  as  an  inn,  and  ^hat-fAere  >the 
«r  chareeable,  as  an  innkeper  i  and  if  after  guest  did  not  appeartohave^beeaatfaveUer, 
bilking  Qown-^e^ign  he  coBtinues.to  enter-  but  one  who  md  pnmou8ly«esidad  in^fur- 
'taiii'travellers.ttuuiU'bedeem.edaeommon  nished  lodgtnes  in  London,   TViiaaipMa  v. 
inn  as  if  be  had  a  «gn,  2  Rojl.  Ren.  '944.  JLacy,  3  B.  ana  A.  988.    In  Doe^.  Zaarfwy, 
4>oe  who  lived  at  Ep6om,.and  lodged  stran-  4  Gkmp.  fT.  Lord  filleuboroa^  bold  that 
^efs  .  tu  'jthe  season '  for  drinking  *  the  waters,  a  coffee  house  b  oot  an  inn  wi  thio  the  -maaa- 
find  drened   victuals  for  them,  and  sold  ipg  of  a-pottcy  of  iosuraace  against  fire, 
*  tieev  to  his  lodgers,  and  to  none  elde,  .and  enumerattpg4he4rade  of -an  inpimpar  with 
found  hay  for  Iheir  horses,  is  not  an  inn«  others  as  4o«My  haaardoas. 


204  Caltb*s  Case.  Part  VIII.— S«  b. 

infra  hospiiium  ejmdem  B.  But  it  is  to  be  so  intended  in  the 
writ ;  for  the  recital  of  the  writ  is,  ho$pUatore$  qui  cammuma 
hospitia  teneni^  &c.  and  the  one  part  ought  to  agree  with  the 
other,  and  the  latter  words  depend  on  the  other,  and  the 
plaintiflT  ought  to  declare  that  he  keeps  commune  kospitium : 

In)  Ante 32  a.   and  SO  the  said  {a)  books  in  9S  H.  6.  SI.  (b)   11  H.  4.  45  a.  b. 

r%?  Artl^    10  Eliz.  Dyer  (c)  266,  &c.  are  well  reconcUed. 

sur  le  Case,  58.  (6)  Ante  32  a.  1  Roll.  4.  Br.  Action  tor  le  Caie,  41.  fir.  Gen.  Brief,  16.  Piu.  Hos- 
teler»  5. 

Ifaneighbour,  2.  The  words  are,  ad  hospilandos  homines  per  paries  ubi 
who  is  no  tra-  ht(jusmodi  hospitia  cjoistunl  transeunieSy  et  in  eisdem  hospiUmtes; 
friend  at  the  ^^  which  it  appears  that  common  inns  are  instituted  for  pas- 
request  of  the  sengers  and  wayfaring  men  ;  for  the  Latin  word  for  an  inn  is, 
lo^eslST'  diversoriuffij  because  he  who  lodges  there  is,  ^uasi  dhoertens  se 
i^hL  ^odB  ^  ^^  /  ^^^  ^  dixersoriqlum.  And  therefore  if  a  (£)  neighbour 
be  stolen,  &r.  who  is  no  traveller,  as  a  friend,  at  the  request  of  the  innholder 
he  shaU  not      lodges  there  and  his  goods  be  stolen,  &c.  he  shall  not  have  an 

nare  an  ac-  P  /•■  ••  ««        •        •■  n 

tioa.  action  ;  for  the  writ  is,  ad  hosptiandos  homtnesy  SfC.  trameunles 

(c)  Ante  32  a.    '^  ^'dsm  hospiianteSy  8fc.  (b). 

Dyer  266  pi.  9.    Post.  33  a.    3  Keb.  73.        {d)  1  Roll.  3  E.4.   2  Brown.  254. 

An  innkeeper  3.  The  words  are  eorum  bona  et  catalla  infra  hospiiia  ilia 
iLw«  for  cacistentiay  8^.  So  that  the  innholder,  by  law,  shall  answer  for 
himself  and  nothing  that  is  out  of  his  inn,  but  only  for  those  things  which 
for  his  family,  are  infra  hospitium.  And  because  the  horse,  which  at  the  re- 
hew  imd  sta^*  ouest  of  the  owner  is  put  to  pasture,  is  not  infra  hospitiumy 
bies,  for  they  ior  this  reason  the  innholder  is  not  bound  by  law  to  answer 
minfira  hot-  for  him,  if  he  be  stolen  out  of  the  pasture  ;  for  the  thing  with 
piiwm.  which  the  hostler  shall  be  charged  ought  to  be  ifffira  hospitium; 

k^  13?"' *•  and  therewith  agrees  the  bool^  in  (e)  11  Hen.  4.45  a.  b.(f) 
T/^  AnteS^a.  22  Hen.  6.  21  b.  (g)  42  E.  S.  11  a.  b.  42  Ass.  pi.  17.  where 
C^)  Ante  32  a.  Knivet,  C.  J.  saith  that  the  innholder  is  bound  to  answer  for 

himself  and  for  his  family,  of  the  chambers  and  stables,  for 
they  are  infra  hospitium  i  Rud  with  this  resolution  in  this  point 
agreed  the  opinion  of  the  Justices  of  Assise,  (viz.  the  two 
Chief  Justices,  Wray  and  Anderson)  in  the  county  of  Suffolk^ 
i^iion.''96.^'^'  in  Lent  vacation,  26  Eliz.  that  if  an  (A)  innholder  lodges  a 

2  BrownL  255.      Ante  32  a. 


(b)  If  a  Buui  hires  a  chamber  for  a  term,  to  be,  considered  as  a  guest,  T^rk  w.Grimd- 

fFatbrohe  t.  Gr^hi^  Moore  876,  or  if  a  itone,  1  Salk.  8S8.    S.  C.  2  Lord  Baym 

persoD  be  a  guest  but  deliver  the  goods  on  866.    BuUer's  N.  P.  78.    If  a  servant  comi 

aa«ther  account,  Rol.  Ab.  Action  sur  Case,  into  an  inn,  and  ask  to  leave  his  master* 

K.,  the  innkeeper  is  not  char|;eable.    But  eoods  till  the  next  market  day,  and  the  in 

if  a  man  leaves  his  goods  at  an  inn,  and  goes  keeper  refuses  because  his  noose  is  ftill 

•about  his  affairs,  and  returns  the  same  day,  parcels,  and  the  servant  sits  down  and  drink^^ 

the  innkeeper  is  answerable  for  them:  other-  as  a  guest,  and  puts  the  goods  behind  him 

wise  if  he  does  not  return  for  two  or  three  aod  they  are  lost,  the  innkeeper  is  liaUe  tc 

days.  But  if  he  leaves  a  horse,  inasmuch  as  a  the  roaster,  Beunet  v.  MeUor,  5  T.  R.  S7S. 

profit  may  be  derived  on  account  of  its  Butif  an  innkeeper  refuse  to  receive  agar' 

Keep,the  innkeeper  shall  be  an8werable,not-  because  his  house  is  really  full,  and  yet  ^ 

withstanding  the  temporary  absence  of  the  party  says  he  will  shift  for  himself,  if  he 

owner,  Moore  876.  GeUeyy.Qark^  Cro.  Jac.  roblied,  the  innkeeper  is  discharged,  WkUi 

180.  Drape  v.  Tkaire^  1  Latch.  127.  and  the  ca«r,  Dyer  158  b.  Doct  and  Stad.  SSS,  83 

penon  leaving  the  horse  will  be  entitled  F.N.  B.  94,  95. 
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man  and  his  horse,  and  the  owner  requires  the  horse  to  be 
put  to  pasture,  and  there  he  is  stolen,  the  innholder  shall  not 

answer  for  him.    But  (a)  it  was  held  by  them,  that  if  the  own-  But  if  the 

cr  doth  not  require  it,  but  the  innholder  of  his  own  head  puts  rcqu^inf  u  *bn^' 

his  guest's  horse  to  grass,  he  shall  answer  for  him  if  he  be  the  innkeeper ' 

stolen,  &c.     And  it  is  to  be  observed  that  this  word  hostler  is  ofhisownheiul 

derived  ab  hoslle  ;  and  hospitator^  which  is  used  in  writs  for  an  horae^to^niM* 

innholder,  is  derived  ab  hospiiio^  and  hospes  est  quasi  hospitium  he  shall  answer 

peiens.  for  him  if  he 

be  stolen, 
(a)  1  Roll.  3, 4.    4  Leon.  96.    2Brown].  255. 

*4r.  The  words  are,  itn  quod  pro  defectu  hospitator\  seu  ser*    [  *33  a.  ]  1 
xienlium  suorum^  8fC.  hospitibus  hujusmodi  damrC  non  eveniat^Sfc.  It  '^  no  excuse 
by  which  it  appears  that  the  ianholder  shall  not  be  charged,.  ^°''*^*™' 
unless  there  be  a  default  in  him  or  his  servants,  in  the  well  and  that  he  deliver- 
safe  keeping  and  custody  of  their  guest's  goods  and  chattels  edtheg^uestthe 
wilhin  his  common  inn  ;  for  the  innkeeper  is  bound  in  law  to  chambe^^ 
keep  them  safe  without  any  stealing  or  purloining;  and  it  is  which  he  is 
DO  excuse  for  the  innkeeper  to  say,  that  he  delivered  the  (6)  lodged,  and 
guest  the  key  of  the  chamber  in  which  he  is  lodged,  and  thal.J^'J^^®^****^ 
he  left  the  chamber  door  open  (c)  :  but  he  ought  to  keep  the  open.   Ai-^*^ 
goods  and  chattels  of  his  guest  there  in  safety  ;  and  therewith  though  the 
agrees  22  H.  6.  21  b.    11  H.  4.  45  a.  b.    42  Edw.  3.  11  a.  And  g^Jj^er  hi"''' 
although  the  guest  doth  not  deliver  his  goods  to  the  innholder  goods  to  the 
to  keep,  nor  acquaints  him  with  them,  yet  if  they  be  carried  innkeeper  to 
away,  or  stolen,  the  innkeeper  shall  be  charged,  and  therewith  ^^•^^*^* 
a^ees  42  Edw.  3.  1 1  a.    And  although  they  who  stole  or  car*  with'them^Tet 
ried  away  the  goods  be  unknown,  yet  the  innkeeper  shall  be  if  they  be  cur- 
charged,  22 H.  ().  38.    8  R.  2.     Hosteler  7.    Vide  22  H.  6.  21.  jj^f^^*^'*'' 
But  if  the  guest's  servant,  or  he  who  (c)  comes  with  him,  or  he  innkeeper^haii 
whom  he  desires  to  be  lodged  with  him,  steals  or  carries  away  be  charged.   If 
his  goods,  the  innkeeper  shall  not  be  charged ;  for  there  the  ^''^^"^'u'*?" 
fault  is  in  the  guest  to  have  such  companion  or  servant ;  and  comes^witlT  ^ 
the  words  of  the  writ  are,  pro  defeclu  hospitator'*  seu  servientium  bim,  or  he 
suorum.     Vide  22  H.  6.  21  b.     But  if  the  innkeeper  appoints  J^,"'^^*^®'  , 
one  to  lodge  with  him,  he  shall  answer  for  him,  as  it  there  ap-  lod^  with 
pears.     The  innkeeper  ((/)  requires  his  guest  that  he  will  put  him,  steals  or 

carries  away 
Ut  goods,  the  innkeeper  shiall  not  be  charged.    The  innkeeper  requires  his  guest  to  put  his  g(K>ds 
in  such' a  chamber,  under  lock  and  key,  and  then  he  will  warrant  them,  otherwise  not,  the  guest 
lets  tliem  lie  in  an  outer  court,  where  they  are  taken  away,  the  innkeeper  shall  nojt  be  charged. 
(6)  Moor  78.  pi.  207.  158.  pi.  299.   2  Brownl.  255.    (c)  Cro.  £1.  285.     {d)  Moor  158. 

(c)  An  innkeeper  was  held  not  answerable  of  his  own  goods,  and  discharge  the  inn- 

f  or  the  goods  oi  his  guest  which  were  lost  keeper.    Burgess  v.  Clements ^  4  M.  and  S. 

Uiroiigh  the  negligence  of  the  guest  out  of  306.    It  is  no  plea  for  an  innkeeper,  that  at 

^   priirate  room  in  the  inn,  chosen  by  the  the  time  his  guest's  goods  were  lost  he  was 

^Uest  for  the  purpose  of  exhibiting  to  his  sick  and  insane  ;  Cross  s.  Andrews yQro.  Eliz. 

Customers  his  goods  for  sale,  the  use  of  622.    The  loss  of  the  goods  is  pWifi4i/ict> 

^^hich  room  was  granted  by  the  innkeeper,  eYidence  of  negligence  on  the  part  of  the 

'^ho  at  the  same  time  tola  the  g^uest  that  innkeeper;  yet  if  circumstances  of  suspicion 

^laere  was  a  key,  and  that  he  might  lock  the  arise,  the  guest  must  exercise  ordinary  care, 

^oor,  which  he  neglected  to  do.    And  per  Per  Lord   £lleo borough,  C.  J.  Burgess  t. 

^ampler,  J.,  an  innkeeper  is  not  discharged  Clements^   4  M.  and  sT  S06.  Tid.  Bac.  Ab. 

^^  the  offer  of  a  room  tor  lodging  the  guest  Inns,  C.   Com.  Dig.  Action  against  a  coro- 

'^'ith  a  key  to  it,  noless  the  guest  assents  to  raon  carrier,  C.  1.  Famwar^h  v.  Paekmood^ 

^Uch  offer>  and  is  content  to  take  the  custody  1  Stark.  N.  P.  249*    Jones  on  Bailments  94. 
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bis  goods  in  such  a  4:Jiaiiiber  uaider  lock  and  key,  aad  then  he 

will  warrant  them,  otherwise  not,  the  guest  lets  them  lie  iji  an 

outer  court,  where  they  are  taken  away,  the  innkeeper  shall 

tyideSalk.i8.  g^  f  be  charged,  for  the  iault  is  in  the  guesti  as  it  is  held 

r  Antea32».  j^  gliz-^fl)  Dyer  266. 

Tkeiira-  ^*  ^^  words  are,  kospiiibus  damnum  non  eveniai:  these 

keeper's  tkM-  words  are  general,  and  yet  forasmuch  ad  they  depend  on  the 
u^  eKtendBto  precedent  words  they  will  produce  two  efiects,  viz.  1.  They  il- 
goodMuL»^h  lustrate  the  first  words.  2.  They  are  restrained  by  them :  for 
of  them  felony  the  first  words  are,  eorum  bona  et  caiaF  infra  hospitia  ilia  e;cis'' 
c^i<^becom*  (cntia  absque  subtractione  cus(odire,SfC.  which  words  (bona  et 
Sarters^eTi-  catalld)  by  the  said  words,  ita  quod^SfC.  hospiiibus  damnum  non 
«  fences,  obliga-  eveniat^  although  they  do  not  of  their  proper  nature  extend 
*'°rt'itf*^A  *o  (*)  charters  and  evidences  concerning  freehold  or  inherit- 
r^^B^'&fl^  ance,  or  (c)  obligations,  or  other  deeds  or  specialties,  being 
22E.4.  J2a.b.  ^kinfis  in  action,  yet  in  this  case  it  is  expounded  by  the  latter 
(c)  O7.5.PL2'.  words  to  extend  to  them  ;  for  by  them  great  damages  happen 
2RoH- 18-  to  ttie  guest :  and  therefore;  if  one  brings  a  bag  or  chest,  &c. 
YciT.oS.  of  evidences  into  the  inn,  or  obligations,  deeds,  or  other  spe- 

cialties, afid  by  default  of  the  innkeeper  they  are  taken  away, 
the  innkeeper  shall  answer  for  them,  and  the  writ  shall  be  bona 
et  catatla  generally;  and  the  declaration  shall  be  special. — 
[  *  33  K]    9,  These  M^ords,  wma  et  catalla^  restrain  the  latter  *words  to 
If  tlM  ffoeat  l>e  extend  only  to  moveables :  and,  therefore,  by  the  latter  words, 
i>cateniiii)iie      if  the  guest  be  beaten  in  the  inn,  the  innkeeper  shall  not  an- 
k^pqTshidir     ®^^^  ^^'*  '^^^  ^^  ^^®  injury  ought  to  be  done  to  his  moveables 
•Bt  fUMor  for  which  he  brings  with  him ;  and  by  the  words  of  the  writ,  the 
'^'  innbolder  ought  to  keep  the  j^oo^  and  chattels  of  his  guest, 

and  not  his  person ;  and  yet  m  euch  case  of  battery,  hospiti 
damnum  evenity  but  that  is  restrained  by  the  former  words,  as 
hath  been  said.  And  these  words  aforesaid,  absque  subiraetianr 
teu  amimone^  extend  to  all  moveable  goods,  although  of  them 
felony  cannot  be  committed ;  for  the  words  are  not  absque  ^— 
lonica  captione^SfC.  but  fAsque  subtractione^  which  may  extendt- 
(<0  3lMt.^LA9-  ^^  ^'V  moveables,  althoug^h  of  them(d)  felony  cannot  be  com— ■ 
10  £.4.  14  a.    mitted,  as  of  charters,  evidences,  obligations,  deeds,  specid— ■ 

[If  A  hone  is  At  livery^  And  CAts  more  thAn  he  is  worth,  ab  Actum  lies  AgAinst 
owner :  hnt  the  horse  CAnnot  be  used  or  sold.  Moor  876, 877. — ^but  by  Uie  cm 
ofLondoh  and  Exeter  the  hone  may  be  sold:  but  see  Pophiun  127.  Bof^uoH  y.  Wi 
/w.j — Note  to  former  edition^  yidc  Jonet  ▼.  Pearle,  1  Strange  557.  Warbrooke  t.  ~ 
tfn,  2 Brown].  255. 
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PAINE'S  CASE.  [34  a.] 

Trin.  29  Eliz.  Rot.  721. 
In  the  Coniraon  Pleas. 

Lands  were  gWen  to  the  elder  daughter  in  tail  general,  remainder  to  the         painb 
younger  daughter  in  tail  general,  the  elder  daughter  married,  and  had  v, 

issue,  which  was  heard  to  cry,  and  died,  afterwards  the  elde'r  daughter        vlir^'^ai 
died  without  issue:  held  the  husband  shall  be  tenant  by  the  curtesy  of 
these  lands. 

*In  every  case  where  a  roan  takes  a  wife  seised  of  such  estate  in  a  tene- 
ment so  that  the  issue  which  he  hath  by  his  wife  roight  by  possibility 
inherit  the  same  tenement  of  such  estate  as  the  wife  hath,  as  heir  to 
the«wifes  after  the  death  of  the  wife  he  shall  have  the  same  lands  by  the 
curtesy  of  England;  otherwise  not*. 

•The  time  of  the  birth  of  the  issue  is  not  material  if  it  be  in  the  life  of 
the  wife*.  S.  C.  [I  Anders.  184.     I  Leon.  167.    Goldsl).  81.] 


Bbtwbbn  Paine,  plaintiff  in  trespass,  and  Sammes  and  Tan- 
ner, defendants,  for  trespass  done  in  lands  in  B.  in  the  county 
of  Essex  ;  on  not  guilty  pleaded,  the  jurors  gave  a  special  ver- 
dict to  this  efiect :  a  man  hath  issue  two  daughters,  the  said 
lands  in  which,  &c.  were  given  to  the  elder  daughter,  and  to 
the  beirs  of  her  body  begotten,  the  remainder  to  (he  younger 
daughter,  and  to  the  heirs  of  her  body,  &c.    The  elder  daugh- 
ter took  to  husband  the  said  Sammes  one  of  the  defendants, 
who  bad  issue,  which  was  heard  cry,  and  died,  and  afterwards 
the  elder  daughter  died  without  issue ;  after  whose  death  the 
said  Sammes  held  himself  in,  claiming  to  be  tenant  by  the 
curtesy,  upon  whom  the  younger  daughter  entered,  and  the 
said  Sammes  and  Tanner  as  servant  to  him  re-entered  ;  upon 
which  re-entry  the  younger  sister  brought  the  said  action  of 
trespass :  and  it  was  objected  for  the  plaintiff,  that  the  hus- 
band in  this  case  should  not  be  tenant  by  the  curtesy,  because 
the  estate  of  the  wife  was  determined,  and  the  estate  of  the 
husband,  which  was  derived  out  of  the  estate  of  the  wife,  could 
not  continue  longer  than  the  primitive  estate  endured  (a)  ;  for 

(a)  In  the  report  of  this  case,  1  Leon.  168.  "  this  will  not  avoid  a  tenancy  by  the  cur- 

A.iidef8on,  J.  is  made  to  say  that  *'  if  a  feoff-  *'  tesy :  but  otherwise  it  is  if  the  estate  be 

**  ment  be  made  to  the  use  of  J.  S.,  and  his  *'  determined  by  a  condition,  for  this  shall 

*"*  heirs,  until  J.  D.  hath  done  such  a  thino^,  **  relate  to  the  defeazance  of  the  estate.'* 

^*  and  then  onto  the  use  of  J.  D.  and  his  This  last  manner  of  stating  the  point  leaves 

**  heirs,  the  thing  is  done,  and  J.  S.  dieth,  the  case  of  a  conditional  limitation  untouch- 

**   his  wife  shall  be  endowed.**    In  the  report  ed  ;  and  merely  takes  the  broad  ground  of 

^^f'the  same  case  by  the  Judge  himself,  no  distipction  between  estates  spent  and  estates 

^^icii point  is  mentioned.    In  Oolds.  81.  the  defeated;  for  the  word  limUation  used  by 

^>liservation  of  Anderson  is  stated  to  be  that  Gouldshorouc^h  means  a  simple  limitation. 

if  an  estate  be  determined  by  limitation.  Whether  a  title  of  dower  or  curtesy  i&  de> 
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(a)Co.Lit.45b.  cessante  statu  primitivo  cessat  derivativus  ;  and,  therefore,  if  (a) 
184  a.  351  a.  tenant  in  tail  makes  a  lease  for  lives,  according  to  the  statute 
P?ow  560*  of  32 H.  8.  cap.  28.  and  afterwards  dies  without  issue,  this 
2Roli.Rep.49l.  lease  being  derived  out  of  the  estate  tail,  shall  not  continue 
Dyer  49.  pi.  6.  longer  than  the  estate  tail,  against  the  opinion  in  33  H.  8.  48  a. 
B^^c'^^/rV^*  Dyer,  quod  fuit  concessum  per  totam  curiam.     And  when  the 

wife  dies  without  issue,  he  in  remainder  shall  enter  by  force  of 
an  immediate  gift  to  him,  and  his  issue  shall  have  a  Formedon 
in  the  descender  upon  an  immediate  gift ;  *and  it  is  not  like 
the  case  of  dower;  for  (he  wife  shall  be  endowed  although  she 
hath  no  issue ;  and,  therefore,  although  the  estate  determines 
or  not,  for  want  of  issue,  yet  the  wife  by  the  law  shall  be  en* 
dowed  :  but  a  man  shall  not  be  tenant  by  the  curtesy  unless  be 
hath  issue,  nor  if  he  hath  issue,  unless  the  same  issue,  or  some 
other,  support  the  estate  which  he  shall  hold  by  the  curtesy; 
and  dower  is  more  favoured  than  the  estate  of  a  tenant  by  the 
curtesy ;  for  a  woman  shall  be  endowed  of  lands  where  the 

(b)  Co.  Lit.  30  husband  had  but  a  seisin  in  (b)  law  :  but  a  man  shall  not  be  te- 
n.  31  a.  358  b.  n^pt  by  the  curtesy  of  land  unless  the  wife  was  (c)  actually 
Perk  wjctf 304.  seised  in  deed.  To  which  it  was  answered  and  resolved  by  the 
Dr.&Stud.S4a.  whole  Court,  that  at  the  common  law,  if((/)  lands  had  been 

(c)  Co.  Lit.  29  given  to  a  woman,  and  the  heirs  of  her  body,  and  she  had  taken 
sect^^7.  *  husband  and  had  issue,  and  the  issue  died,  and  the  wife  also 
(rf)  Co.Lit^Oa.  without  issue,  whereby  the  inheritance  of  the  land  did  revert 

to  the  donor,  in  that  case  the  estate  of  the  wife  is  determined, 

and  yet  the  husband  shall  be  tenant  by  the  curtesy,  for  that  is 

W  Co.Lit^Oa.  tacitt  implied  in  the  gift.    It  is  adjudged  in  21  H.  3.  (e)  Dower 

Perk.  sect. 466.,  198.  that  if  a  man  hath  issue  by  a  woman  inheritrix,  which  is 

dead,  which  issue  might  inherit  the  land,  he  shall  be  tenant  by 
the  curtesy,  although  the  wife,  by  a  former  husband,  have  issue 
inheritable,  and  although  that  issue  be  dead.  And  therewith 
liitt.  agrees,  lib.  1.  cap.  Dower,  fol.  10  b.  (/)  in  every  case, 
where  a  man  takes  a  wife  seised  of  such  estate  in  a  tenement, 
so  that  the  issue  which  he  hath  by  his  wife  might  by  possibility 

the  issue  which  he  hath  by  his  wife  might  by  possibility  inherit  the  same  tenement  of  such  estaU 
as  the  wife  hath,  as  heir  to  the  wife ;  after  the  death  of  the  wife,  he  shall  have  the  same  lands  by  tbi 
curtesy  of  England ;  otherwise  not.     (/)  Co.  Lit.  40  a.     Lit.  sect.  52. 


In  erery  case 
where  a  mpn 
takes  a  wife, 
seised  of  such 
estate  in  a  te- 
nement so  that 


feated  by  the  operation  of  a  conditional 
limitation  b  a  poiut  which  has  been  much 
douUted  in  practice.  In  Buckworth  v.  Thir- 
keU^  1  Coll.  Jur.  332.  3  Bos.  and  Piil.  652  n. 
Bull.  Co.  Litt  S4l  a.  note,  it  was  decided 
that  a  man  is  entitled  to  curtesy  of  a  fee  de- 
termined by  executory  devise  or  shifting 
use.  And  although  the  authority  of  this  case 
has  been  frequently  questioned;  Park  on 
Dower  179.  Sugden  on  Powers  S3S.  3rd  ediL 
Butler  Co.  Litt.  241  a.  n.  Preston  Abstracts, 
Vol.  III.  372. ;  yet  it  was  followed  in  the 
case  of  Goodenough  v.  Goodenough,  K.  B. 
1775.  And  in  the  late  case  of  Moody  f.  King^ 
2  Bing.  447.  which  was  sent  bj  the  Vice- 
Chancellor  for  the  opinion  of  C.  B.,  the 
Court  fully  recognized  and  adopted  its  au- 
thority.   It  may  now,  therefore,  be  consi- 


dered as  settled  that  a  woman  is  dowable  o 
a  fee  determined  by  executory  devise  o 
shifting  use. 

It  has  also  been  doubted  whether  a  womai 
will  be  entitled  to  be  endowed  of  a  fee  in 
her  husband,  which  is  defeated  by  a  powe= 
of  appointment  in  him :  but  this  point  is  now 
settled.  In  Hay  v.  Pung^  5  B.  and  Aid.  5611 
certain  lands  were  conveyed  to  such  uses  fl 
C.  D.  should  by  deed  appoint ;  and  in  defau 
of,  and  until  appointment  to  the  use  of  C.B 
in  fee,  C  D.  afterwards  in  execution  of  tfl 
power  by  deed  duly  made  an  appointmes 
of  the  said  estates  in  favour  of  E.  F.  in  fe^ 
C.  D.  at  the  time  of  making  the  appoi^ 
ment  was  married.  His  wife  was  held  c^ 
to  be  dowable  out  of  these  lands. 
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inherit  the  same  tenement  of  such  estate  as  the  wiPe  hath,  as 
heir  to  the  wife,  in  such  case,  after  the  death  of  the  wife,  he 
shall  have  the  same  lands  by  the  curtesy  of  Eng^Iand;  otherwise 
not.     By  which  maxim  it  appears,  that  the  seisin  of  the  wife 
ought  to  be  of  such  inheritance  which  ought  to  have  (his  in- 
cident amongst  others,  that  the  issue  which  the  husband  shall 
have  by  her  may,  by  possibility,  inherit;  and  that  may  fail, 
either  in  respect  of  the  issue,  or  in  respect  of  the  manner  of  in- 
heritance.    In  respect  of  the  issue,  if  it  be  born  dead.    And 
therefore  Glanvil,  1.  7.  c.  18.     Si  ex  uxore  sua  hcerecT  habu' 
eriijiliumvel  filiam  clamanlem  et  avditum  infra  quatuor  parietes^ 
8fc.  Et^rac't.  L  5.  De  Except\  c.  30.  s.  437, 438.  Si  quis  uxor' 
duxerit  habentem  hcerediC  xel  maritngium^  vel  aiiquam  terram 
causa  donationis,  si  liberos  inC  se  hnbuerit  ex  justis  nuptiis  pro* 
creat\  si  uxor^  prasmoriat\  remanebit  viro  hazredit*  et  terra  sua 
tota  vita  ipsius  viri^  sive  supersC  fuerit  liberi  sive  morlui^  dum 
tamen  semel  out  vocem  aut  clamorem  dlmiserinty  quod  audiatur 
inV  quatuor  parietes,  si  hoc  probeC :  et  licet  partus  moriaC  in 
ipso  partUj  vel  vivus  nascat\  vel  forte  semimortuus,  licet  vocem 
non  emiserit,  solent  obstetrices  in  fraud*  veri  hcered*  protestari 
partum  vivum  nasci  et  legitini*  et  ideo  necesse  est  vocem  probare; 
et  licet  naturaliter  mutus  nascatur  et  surdusy  tamen  clamorem 
emittere  debet,  sive  masculus  sit  sivefeemina  (unde  versus)  nam 
dicunt  E.  vel  A.  quotquot  nascuntur  ab  Eva,  And  Fleta,  lib.  6. 
cap.  56.  and  he  agrees  with  Bracton,  fere  eisdem  verbis.     So 
that  Litt.  lib.  1.  cap.  4.  fol.  7  b.  might  well  say,  (+)  some  have  00^^1.^29  a.^* 
said,  that  he  shall  not  be  tenant  by  the  curtesy  unless  the  child  20  a. 
which  he  *hath  by  his  wife  be  heard  (a)  to  cry ;  for  by  the  cry  it  is  ^  *  35  a.  ] 
proved  that  the  child  was  alive ;  ideo  qucere.  But  he  saith  before 
in  the  same  chapter,  if  the  husband  nave  issue  crying,  or  alive,  To  entitle  to 
BO  that  in  his  opinion  the  crying  is  not  necessary;  for  it  is  true,  g^fjnt\hc 
if  the' issue  be  born  alive,  it  sufSceth,  and  the  crying  of  the  issue  be  bom 
child  is  but  a  proof  that  it  is  alive:  and  this  is  well  proved  by  *l»^«'  7^^ 
the  form  of  pleading  (which  is  the  strongest  proof  in  law),  for  e^enceof'tbe 
the  pleading  in  such  case  is.  Quod  prced*  A.  G.  fuit  seisif  de  fact. 
tenement'  prced*  in  dominico  suo  ut  de  feodo^  et  sic  inde  seisif  [a)  l  And.  35. 
cepit  in  vir^  J,  W,  per  quod  idem  J",  et  A.  fuer'  seisiC  de  tene*  ^^'^H?®*;!*  1^*- 

'^  M^  j»  ^»  •     J       •    •  4  J  ^    J     •      •         •      •        Co.  Lit.  29  b. 

ment  pned  cum  pert  %n  domtmco  suo  ut  defeodo  in  jure  tpstus  3Q  ^ 
A*  ipsique  sic  inde  seisiti  existenC  habuer*  exitum  inter  eos,  SfC.  Dycr25.  pi.l59. 
posteaque prcsd*^  A.  uxor'  prced'  J,  obiity  idemque  J,  ipsam  SU"  O.Ben.  25.  pi. 
pervix  y  et  se  ten'  in  tenem'  prced'  ac  inde  fuit  seisit'  in  domi*  (ft)Co.Lit.29b. 
nico  suOy  ut  de  lib'  tenem' y  ut  tenens  inde  per  leg'  Angl'.    And 
if  in  that  case  issue   be  taken,  quod  non  habuer*  exitum,  SfC» 
the  effect  of  the  issue  shall  be,  whether  they  had  issue  born 
alive,  quia  mortuus  exitus  non  est  exitus  ;  and  the  crying  is  but 
a  proof  of  the  life.     Vide  28  H.  8.  (c)  Dyer  25,     But  in  the  WDv.25.pi. 
case  at  bar,  to  remove  all  scruples,  it  was  found  that  the  issue  ^f^ioo'^w^' 
was  beard  to  cry.     And  in  this  case  it  was  well  observed,  that  35. 
Glanvil,  Bracton,  Britton,  and  Fleta,  may  be  vouched  for  an- 
tiquity and  ornament  in  cases  where  thev  concur  with  the  later  Cd)  10  Co.  7.3  a. 
authority  of  law,  and  do  not  impugn  the  common  experience  ™wd.  357  a. 
and  allowance  in  judicial  proceedings  at  this  day.    2.  If  a  wife  no™^°j!5*'*'  .,^ 

shnpe  of  mankind,  is  no  issuo  in  law  :  but  a  mere  defect  or  deformity  in  hand  or  foot  is  immaterial. 
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(a)Co.Lit.  29  b. 'be  delivered  of  a  (a)  monster,  which  hath  not  the  shape  of 

niankind,  it  is  no  issue  in  the  law ;  but  although  the  issue 
(5)Co.Lit.  b^vesonie(&)  deformity  or  defect  in  the  hand  or  foot,  and 
39  b.  yet  hath  human  shape,  it  sufficeth ;    and  therewith  agrees 

bracton  ubi  supra.     Ilem^  si  cum  parium  ediderit^  tamen  prius 

declM  ad  monst\  el  cum  clam*  emiiC  deber\  emiU*  rugit\et  hint 

xideV  quod  ten*  non  debet  exceptio  (t.  e.  ten*  non  debet  per  leg* 

Angl*)  quia  partus  monstr*  est  cum  non  nascat'  ut  homo;  sednon 

dico  part*  monstr*  licet  natura  memb*  minuer*  vel  ampliazcritj 

minuer*j  ut  in  defect*  digitor*  vel  hujusmodiy  ampliaverit^  ut 

si  plur*  digilos  velcrticuV  si  cut  sex  vel  plures,  ubi  non  debet  hab* 

nisi  quinque  si  inulilia  natura  redd*  memb\  ut  si  curvusfiier\  vel 

If  thecbild  be    gibbosus,  vel  memb*  tortuosa  habuer*.    3.  In  some  cases  the  time 

S*^u"*f  ^     of  the  birth  is  material,  and  in  some  not ;   and  therefore  when 

the  wife^de-       ^^®  Lord  Dyer  was  Serjeant,  he  was  (as  he  himself  said  in  the 

ceased,  the        Common   Pleas)  of  counsel  with  this  case :    one  Reppes  of 

^^i^A  "°°'  Norfolk,  took  to  wife  an  inheritrix,  who  was  great  with  child 

te8y:%ut^]f"'^~  by  him,  and  died  in  her  travail,  and  the  issue  wa8(c)  ripped 

theissuebe       out  of  her  belly  alive,  and  by   reference  out  of  the  Chancery 

t*****f^*        to  the  Justices,  they  resolved,*  that  he  should  not  be  tenant  by 

•™nt^it  is  im^  ^'^^  curtesy,  for  it  ought  to  begin   by  the  birth  of  the  issue, 

[*  35  b.l     Ancl  be  consummated  by  the  death  of  the  wife  *and  the  estate 

viaterUl.  of  tenant  'by  the  curtesy  ought  to  take  away  the  immediate  de- 

(c)  Co.  Lit. '      scent.  But  if  a  man  (d)  hath  issue  by  his  wile,  and  afterwards  land 

(j)c'  r*  descends  to  the  wife,  be  the  insue  alive  or  dead  at  the  time  of 

WCoXit25b.  ji^g  descent,  he  shall  be  tenant  by  the  curtesy,  for  the  time  of 

the  birth  of  the  issue  is  not  material,  if  it  be  in  the  life  of  the 
To  entitle  to  wife.  4.  In  respect  of  the  manner  of  inheritance ;  as  if  (e) 
Sw^mutt'be  ^^"^^  ^  given  to  a  woman,  and  the  heirs  male  of  her  body, 
raefa  as  might  and  she  takes  R  husband,  and  hath  issue  a  daughter,  the  bus- 
have  inherited,  band  shall  not  be  tenant  by  the  curtesy;  for  the  issue  cannot 
(e)CoXit.29b.  by  any  possibility  inherit  the  same  lands;  and  so  out  of  the 

rule  of  Littleton  and  of  the  judgment  in  21  H.  3.  And  at  the 
(/)  Perk.  sect,  common  law,  (/)  if  lands  had  been  given  to  husband  and  wife, 
^^^'  and  to  the  heirs  of  their  two  bodies  begotten,  and  they  had 

issue,  and  the  husband  died,  and  she  took  another  husband, 

and  had  issue,  the  second  husband  should   be  tenant  by  the 

tPo8tea36a.   Curtesy  ;  and  so  is  it  adjudged  in  f  30  E.  1«  Form.  66.  which 

E roves  that  the  issue  by  the  second  husband  might  possibly  inh- 
erit; for  at  the  common  law  adter  issue,  it  was  taken  to  (g> 
law,  after  is-  three  purposes,  that  the  tenant  in  tail  had  a  full  fee-simple* 
SSto  th^*"  J.  To  alien.  2.  To  forfeit  it  by  attainder  of  felony,  as  the 
purposes  had  book  is  in  7  E.  3.  6,  and  7  b..  so  that,  although  the  tenant  in 
a  fee-simple,  fail  afterwards  died  without  issue,  the  land  should  not  revert 
rRoS'^o^**  to  the  donor.  3.  That  the  tenant  in  special  tail,  by  having* 
2  Inst  334.'  issue,  had  a  full  fee-simple  to  make  the  lands  descendible  to 
(A}Co.LiU9a.  her  issues  by  any  other  husband:  for  as  by  her  (A)  alienation 

she  might  make  strangers  to  the  blood  to  be  absolutely  inherit* 
7  Co.  35.  able ;  so  by  construction  of  law,  after  issue  had,  all  lineal 

heirs  of  her  body,  by  what  husband  soever  they  were  begotten, 
should  inherit  to  her,  as  a  benefit  and  incident  tacii^  an- 
nexed to  her  estate  by  the  law  ;  for  it  was  said,  that  by  tbe 
having  of  issue,  it  was  a  gift  and  disposition  in  law  to  the  hus* 
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band  for  his  life ;  which  disposition  and  alteration  of  the  estate, 
although  it  be  for  life,  taciii  as  an  incident  to  it,  makes  the 
issue  of  the  second  husband  inheritable.     As  if  a  (a)   man  (a]coJiU5a. 
hath  issue  a  son  and  a  daughter  by  one  venter,  and  a  son  by 
another  venter,  and  dies,  if  the  elder  son  makes  a  lease  for 
life,  against  whom  the  wife  of  the  lather  recovers  dower,  and 
afterwards  the  elder  son  dies,  the  sister  shall  have  the  rever- 
sion in  fee,  because  the  elder  son  hath  altered  the  reversion  by 
his  lease  for  life,  and  the  tenant  in  dower  leaves  the  reversion 
in  the  lessee  for  life,  vide  7  H.  5.  4. :  but  that  the  issue  of  the 
second  husband  shall  inherit  in  such  case,  is  directly  proved  by 
the  statute  De  Donis  conditionalibus  (6),  nee  habeat  de  easiero  (h)  8  lut  336. 
secundus  vir  hujusmodi  mulieris  aliquid  tenemento  sic  dalo  per 
conditianem  post  mortem  uxoris  suob  per  legem  Anglice^  nee  exi* 
tusde  secundoviro  et  muliere  suecessionem  hcered' :  for  if  the 
issue  of  the  second  husband  should  not  inherit,  the  second  hus- 
band shall  not  be  tenant  by  the  curtesy ;  as  it  was  adjudged 
in  the  said  case  in  SI  H.  3.     And  Fleta,  ubi  suprOj  saith,  les 
tamen  ista  ad  secundos  *viros  non  extenditur^  eo  quod  palam  [  *  36  a.  j 
inhibeturper  statutum:  but  after  issue  had,  the  tenant  in  tail  at 
the  common  law  had  not  such  a  fee-simple,  that  his  (c)  collateral  (c)  CoJit  19  a. 
heir  which  i.s  not  heir  of  his  body,  should  inherit.    And  if  land 
were  given  before  the  statute  to  husband  and  wife,  and  the 
heirs  of  their  two  bodies,  and  they  have  issue,  and  the  wife 
dies,  and  the  husband  take  another  wife,  she  shall  be  endowed, 
as  it  is  held  in  12  H.  4.  2.  Markham's  case ;  and  by  conse- 

Joence  the  issue,  which  she  by  possibility  might  have,  shall  in- 
erit  the  land*     And  vide  Fitz.  tit.  Tail  3.,  and  mark  the 
agreement  of  the  law  in  both  the  said  cases.    And  where  Lit-  Thereuona 
tfeton  saith,  (d)  as  heir  to  the  wife,  these  words  are  very  mate-  !^*^k^^* 
rial ;  for  that  is  the  true  reason,  that  a  man  shall  not  be  tenant  ^he  curtesyof 
by  the  curtesy  of  a  seisin  in  law,  for  in  such  case  the  issue  ought  a  sei^  in  law. 
to  make  himself  heir  to  him  who  was  last  actually  seised,  &;c.  (<f)Co.Lit.40a. 
TiVfe  J I  H.  4.  11. 40  E.  3.  9,  &c.     And  the  tenant  by  the  cur-  »»*  note  (2). 
tesj  shall  be  attendant  to  the  lord  paramount,  which  he  cannot 
be,  because  the  wife  died  before  she  was  actually  seised :  but 
tenant  in  dower  shall  not  be  (e)  attendant  to  lord  paramount,  («)  9  Co.  135  b. 
but  to  the  heir,  and  therefore  she  shall  be  endOwea  of  9  seisin  ^  Roll.6S5. 
in  law.    And  the  case  at  bar  is  directly  within  the  said  maxim, 
for  the  issue  of  the  husband  which  he  had  by  his  wife  might 
by  possibility  have  inherited  the  wife.     S.  It  appears,  that  at 
the  common  law  the  husband  shall  be  tenant  by  the  curtesy, 
if  he  hath  issue,   although  afterwards  the  wife  dies  without 
issue,  as  it  is  adjudged  in  {/)  SO  E.  1.  ubi  supra j  and  this  case  (/)  Antea35b. 
is  not  restrained  by  the  statute  aforesaid.     3dly.  Lit.  Ub*  1, 
cap.  4.  fol.  7.,  agrees  with  this  judgment,  for  he  saith,  that(£f)  (g)Co.Ui,29tu 
tenant  by  the  curtesy  of  England  is,  where  a  man  takes  a  wife,  *^^^'  *^^  ^• 
seised  in  fee-simple,  or  in  tee-tail  general,  or  as  heir  of  the 
special  tail,  and  hath  issue  by  the  same  woman,  male  or  fe- 
male, heard  or  alive,  be  the  issue  afterwards  dead  (note  that) 
or  alive,  if  the  wife  dies,  the  husband  shall  hold  the  land  during 
his  life,  by  the  curtesy  of  England.    So  that  it  appears  by  him 
that  it  is  not  material  whether  the  estate  tail  continues  or  not. 
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The  tniercft-  4.  It  appears  that  the  true  reason  of  dower,  and  the  reason  of 

and^the^rcMoa  *'*'*  ^'®»  (sciUcet)  the  possibility  of  the  issue  to  inherit,  &c.  are 

of  this  case,  all  one.    And  if  (a)  tenant  in  tail  takes  a  husband,  and  hath 

viz.  the  possi-  issue  and  dieS|  now  the  husband  is  tenant  by  the  curtesy ;  and 

U»uetoiuherit  B^^^^ugh  afterwards  the  issue  dies  without  issue,  so  that  the 

are  all  one;    '  estate  tail  is  determined,  yet  his  estate  shall  continue ;  for  it  is 

and  the  right  not  derived  merely  out  of  the  estate  of  the  wife,  but  is  created 

M^cstauTuii  '*y  ^^^  ^*^^»  ^y  privilege  and  benefit  of  law  tacUi  annexed  to 

is  not  defeated,  the  gift. 

although  the 

estate  Udl  be  determined,      (a)  Co.  Lit.  30  a. 


[  36b.i  THE  CASE  OF  BARRETRY. 

Paschee  30  Eliz. 

Pt.VllI. — 36  b.  \  common  barretor  is  a  common  moYer  or  stirrer  up  or  roaintminer  of 

suits,  quarrels,  or  parties,  either  in  courts,  or  in  the  country  in  courts 
of  record,  and  in  the  county,  hundred,  and  other  inferior: courts. 
And  in  the  country  in  three  manners. 

1.  In  disturbance  of  the  peace. 

2.  In  taking  or  detaining  of  the  possession  of  houses,  lands,  or  goodii, 
&c.,  which  are  in  question  or  controversy,  not  only  by  force,  but  also 
by  subtil ty  and  deceit 

3.  By  false  invention  and  sowing  of  calumny,  rumours,  and  reports, 
whereby  discord  and  disquiet  arises  between  neighbours. 

*What  makes  a  common  barretor,  and  why  so  called.* 
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maintainer  of  quarrels  between  others,  for  the  most  part  in 
suppression  of  truth  and  ri^ht :  and  this  appears  by  the  statute 
ofWestmin.  1.  (a)  cap.  33.     It  is  provided,  that  no  sheriff  («}  2 Inst.  225. 
suffer  any  barretors  or  maintainers  of  quarrels  in  their  county 
courts,  &c.     In  40  Ed.  3.  33  b.  the  (b)  plaintiff  counted  in  a  W  ntz.Decie8 
decies  tantum^  that  the  recognitors  in  an  assise  took  of  certain  ^^.^' 
people  who  were  barretors  and  embracers  of  the  said  suit,  scil.  tum  3."^ 
of  every  one  20^.  which  was  in  a  cause  depending  in  a  court 
of  record.     The  statute  of  (c)  Ragman  the  King  wills  and  en«  (c)3  iiut.  175. 
joins  the  justices,  that  none  in  complaining  nor  in  answering 
*be  not  surprised  nor  encompassed  by  (rf)  hockettors  or  barre-    [♦  37  a.  "I 
tors ;  that  the  truth  be  not  followed,  and  the  trespasses  remain  (<f)3inst.i75b. 
unpunished.      And  the  statute  of  West.  1.  c.  (6)  18.      For-  (e)  Postea39b! 
asmuch  as  the  common  fine  and  amerciament  of  the  whole  2 lost.  196,197. 
county  in  Eyre  of  the  justices  for  false  judgments,  and  other 
trespasses,  is  unjustly  assessed  by  sheriffs  and  barretors  of  the 
counties,  so  that  the  sum  is  many  times  increased,  and  the  par- 
cels otherwise  assessed  than  they  ought  to  be,  to  the  damage  of 
the  people.     And  that  will  be  sufficient  to  excite  or  maintain 
quarrels  in  courts :  and  for  moving  or  maintaining  quarrels  in 
the  country,  Littleton,  lib.  3.  cap.  Warranty,  fol.  158.    lf(/)   (/)  Lit.  158  b. 
A.  de  B.  be  seised  of  a  house,  and  F.  de  G.  who  hath  no  right,  ^^'hm 
enters  in  the  same  house,  claiming  the  house  to  him  and  his  Co.  Lit.  36Sa. 
heirs,  but  the  said  A.  continually  dwells'in  the  said  house  ;  in  b.   iSalk.  423 
that  case  the  possession  of  the  freehold  shall  be  continually  ad- 
judged in  A.,  &c.    But  if  the  said  F.  G.  makes  a  feoffment  to 
certain  barretors  in  the  country,  to  have  maintenance  of  them 
in  the  same  house,  by  a  deed  of  feoffment  with  warranty,  by 
force  whereof  A.  de  B.  dares  not  stay  in  the  said  house,  but 
goes  out  of  it,  &c.  this  warranty  commences  by  disseisin.     Bv  What  makes  a 
all  which,  and  by  many  other  authorities  which  might  be  cited,  common  bar- 
it  appears,  that  a  common  barretor  is  a  common  mover  or  J^*^^^*^  ^^^ 
maintainer  of  quarrels,  either  in  courts  or  in  the  country.     If 
it  be  asked  why  this  busy-body  is  called  barretor  ?     Some  de- 
rive a  (g")  barretor  from  the  French  word  (&arra/eiir)  which  (^)Co.Lit. 
signifies  a  deceiver:  others  from  the  Latin  word  (baratro)  368b. 
which  signifies  a  vile  knave,  or  unthrift:  others  because  they 
maintain  pleas  at  bars  in  courts,  or  stir  causes  of  suits,  derive 
this  word  (barretor)  from  two  legal  words  ;  (barra)  which  sig- 
nifies the  bar  in  courts,  where  causes  are  debated,  &c.  and 
(rettum)  which,  as  appears  in  the  writ  De  homine  replegiandoy 
in  the  Register,  signifies  a  crime  or  offence ;  and  because  a 
common  barretor  is  principally  an  offender  in  moving  or  main- 
taining of  quarrels  at  bars,  sciL  in  courts,  or  in  the  country, 
which  are  causes  of  suits  in  courts,  he  is  called  a  barretor,  or 
bar  offender.    In  the  civil  law,  barrataria  dicitur  quando  judex 
petU  aliquid  indebitum  ut  justitiam  faciaL    But  in  the  law  of 
England,  this  word  (barrel)  doth  signify  a  quarrel,  whence  he 
who  moves  or  maintains  quarrels  is  called  a  barretor;  and  it  is 
so  expounded  by  the  whole  Parliament,  in  33  E.  1.  in  Siai*  De 
Conspir*  where  the  act  saith,  stewards  and  bailiffs  of  great  lords, 
who  by  their  seigniory,  office,  or  power,  take  upon  them  to 
naiatam  or  sustain  pleas  or  barrets,  for  other  parties  than 
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[  *  37  h.  2  *\^08e  which  touch  their  lords  or  themselves.  Where  it  is  ma- 
Tlieparty  must  nif*e8t,  that  barrets  si^ifies  quarrels  :  but  he  ought  to  be  com- 
be a  common  munis  batrectator,  sciL  not  id  one  or  two,  but  in  many  causes, 
on!Bor*tiir'^°  SO  that  he  may  be  proved  a  common  barretor.  2,  The  words 
but  in  many  ^^  ^^e  indictment  are,  pacts  domini  Regis  perturbatoTj  scil,  a 
cauMs.  common  mover  or  maintainer  of  brawls  and  frays,  by  which 

the  peace  is  broken.  The  other  words  of  the  indictment  are, 
communis  malefactor,  calumniatory  et  seminator,  liiium  et  discor- 
diarum  inter  xicinos  suos:  malefactor,  because  he  willingly  and 
maliciously  doth  wrong  to  his  neighbours,  either  openly  after 
(a)  9  Co.  66  a.  Warning,  or  secretly,  as  in  the  night,  &c.  quia  (a)  qui  male  agU 
Po8teal27a.      odit  lucem  :  calumniator,  so  called,  because  by  false  and  ma- 

licious  scandals,  he  endeavours  to  rob  his  neighbour  of  his  good 

name,  which  is  a  great  motive  of  discords  and  quarrels,  and  is 

against  the  law  of  God,  Levit.  19.  non  facias  calumniam  proximo 

iuo :  seminator  liiium  et  discordiarum  inter  vicinos ;  and  from 

such  seeds  presently  grow  up  many  ill  herbs,  inimicus  homo 

superseminavit  zizania.  And  that  is  against  the  commonwealth; 

{b)  5  Co.  73  a.    for  (6)  expedit  reipublicas,  nt  sit  finis  litium.    And  this  barretor 

9?'  79*b         ^®  seminator  litium,  SfC.  and  that  is  likewise  against  the  law  of 

Postea  9S  b.      God,  Levit.  J9.  non  eris  susurro  in  populo.     In  ancient  indict- 

Co.  Lit.  103  a.  ments,  ailer  these  words,  pads  domini  Regis  pcrturbalor,  these 

2in8t.  411.        words  arc  added,  et  oppressor  vicinorum  suorum,  and  that  is 

either  by  force,  as  in  the  case  of  Littleton,  in  taking  or  keeping 
of  possession,  or  by  fraud  and  malice,  under  colour  of  law,  as 
by  multiplicity  of  unjust  and  feigned  suits,  or  by  information 
on  penal  laws,  either. in  his  own  case,  or  in  malicious  bring- 
ing of  a  special  Supplicavit,  or  Latitat^  of  the  peace ;  and  all 
this  by  fraud  and  malice,  to  enforce  the  poor  party  ad  redi" 
mcndam  xexationemy  to  give  him  money,  or  to  make  other  com- 
position ;  and  this  is  the  most  dangerous  opprebsor,  for  he  op- 
presses the  innocent  by  colour  and  countenance  of  the  law, 
which  was  instituted  to  protect  the  innocent  from  all  oppression 
and  wrong :  and,  therefore,  the  said  words  in  the  old  indict- 
ments (if  the  truth  of  the  case  be  such)  are  material  to  be  in- 
serted in  the  indictment  of  barretry  (a). 


(a)  It  is  essential  to  the  validity  of  an  in-  on  the  same  principle  which  perraitsa  general 
dictroent  for  this  offence,   that  it  should  ayerment  that  a  party  is  a  common  scold, 
charge  the  defendant  with  being  a  common  2  Hawk    c    25.  s.  59       Hex  v.   Margaret 
barretor,  which  is  a  term  of  art  appropriated  Cooper^  2  Strange  1246.  Burn's  Justice,  Nui- 
by  law  to  this  crime,  and  cannot  be  supplied  sance,  %  S.  or  an  averment  that  the  defend- 
by  words  which  may  import  as  much.    Rex  ants  kept  a  common  gaming  house.     Vide 
V.  Hardwicke,  1  Sid.  282.    The  indictment  Rex  v.  Rogier^  I  Barn,  and  Cress.  275.  S.  C. 
need  not  shew  the  place  where,  nor  the  cause  2  Dow.  and  Ryl.  431.    But  it  is  a  settled 
for  which,  he  is  a  common  barretor.  ParceVf  practice  that  in  an  indictment  for  barretry, 
ca$e^  Cro.  Eliz.  195.      Queen  v.  Hannon^  the  prosecutor  must  give  the  defendant  be- 
6  Mod.  311.    Palfrey' 9  ca$e,  Cro.  Jac.  527.  fore  the  trial  a  note  of  the  particular  acts 
1  Hawk.  P.  C.  c.  81.    But  in  Mann'B  ra«e,  of  barretry  which  he  intends  to  prove  aiH^uisI 
3  Car.  B.  R.  the  indictment  was  auashed  for  him;  and  if  he  do  not,  the  Court  wiu  not 
want  of  a  vill  alleged  i  and  Lord  Hale  ob-  suffer  the  prosecutor  to  proceed  in  the  trial 
serves  that  this  resolution  is  the  fittest  to  be  of  the  indictment,  for  otherwise  it  will  b^ 
observed.    2  Hale  P.  C.  180.   It  is  sufficient  impossible  for  him  to  prepare  a  defence? 
to  aver  that  the  party  Was  a  common  bar-  against  so  general  and  uncertain  a  charge* 
retor  without  adding  particular  instances;  I  Hawk.  P.  C c.  81.  s.  IS.    Rex  yu  Grte^ 
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5Mod.l8.  Per  Boiler,  J.,  TAmon  v.  Stuart^  the  commissioD  of  the  peace  authority  to  in- 

1  T.  R.  754.,  and  the  prosecutor  will  oot  be  quire  of  and  hear  this  offence.  Bmmei  v.  Cpit- 

pennitted  to  give  any  other  acts  of  barretry  9tanline^  Yelv.  86.  S.  C.  Cro.  Jac.  38.  recor- 

ui  evidence  t£ui  those  which  are  stated  in  nisedBtifSiy  v. /Talton,  8  Black.  1050.  IHawK. 

the  note  of  particulars.    Goddard  v.  Smith,  P.  C.  c.  81 .  s.  8. 

6  Mod.  868.  And  it  seems  clear  that  no  one       Barretry  is  an  offence  at  common  lawt  the 

can  be  a  barretor  in  respect  of  one  act  only,  stat  34  Ed.  S.  c  1.  directs  the  modes  of 

for  that  would  not  make  him  commwdt  bar-  punishing  it.    If  the  indictment  concludes 

rectator^teziiupra;  and  the  offence  from  the  against  tne/orm  of  the  stattOe,  these  words 

nature  of  the  thing  consisting  in  the  repeti-  may  be  rejected  as  surplusage.    Burtan^g 

tion  of  several  acts  must  be  intended  to  have  cafe,  Cro.  Eliz.  148  a.  Chapnum't  CMte,  Cro* 

happened  in  several  places,  for  which  cause  Car.  340. ;  and  tiie  indictment  will  be  good, 

it  nas  been  held  that  the  trial  shall  be  out  of  provided  it  concludes  also  contra  paeem 

the  body  of  the  county.  1  Hawk.  P.  C.  c.  81.  domim  regit,    Payrey*9  ca»e^  Cro.  Jac.  587. 

s.  II.     8  Hale  P.  C.  180.,  Vid.  now  sUt.  8  Hale  P.  C.  191.     Yid.  noie(l).  Rex  v. 

6  Geo.  4.  C.50.S.  13.  that  every  vefdrefaeiat  Uriyn,  8  Saund.  308.,  and  Rex  v.  Tatflor^ 

shall  be  from  the  body  of  the  county.  Jos-  3  Barn,  and  Cress.  51 1.  S.  C.  5  Dow.  and  Ryl. 

tices  of  the  peace,  as  such  have  by  virtue  of  488. 


GRIESLEY'S  CASE, 

Trin.  30  Eliz.  Rot.  1012. 

In  the  CommoD  Pleas. 

A.,  being  an  inhabitant  within  the  manor  of  K.,  to  which  a  court  leet  was      Kingston 
appendant  by  prescription,  was  at  tKe  leet  held  before  the  steward  ac-         ^  ^* 
cording  to  the  custom  chosen  to  be  constable  of  K.  for  one  year,  by  the  p^,  vill.— ^a. 
Jurors  and  presenters  of  the  said  Court ;  and  being  present  in  Court,  was 
charged  by  the  said  steward  to  take  the  oaUi,  which  he  utterly  refused 
to  do,  and  departed  in  contempt  of  the  Court,  upon  which  the  said  ste- 
ward fined  him  five  pounds;  and  because  the  said  fine  of  five  pounds 
was  not  paid,  the  cattle  of  the  said  A.  were  distrained ;  held  the  fin« 
was  well  imposed,  and  the  distress  well  taken. 

If  any  contempt  or  disturbance  to  the  Court  be  committed  in  any  court 
of  record,  the  Judges  may  set  upon  the  offender  a  reasonable  fine. 
A  leet  is  a  court  of  record,  and  the  steward  is  judge  there. 
Courts  which  are  not  of  record  cannot  impose  a  fine,  or  commit  any 
to  prison. 

The  fine  imposed  by  the  steward  of  the  leet  is  good  without  any 
afferance. 

A  fine  is  always  imposed  and  assessed  by  the  Court:  but  an  amerce- 
ment is  assessed  by  the  country. 

The  jurors  of  the  leet  have  conusance  of  those  offences  which  are  done 
out  of  Court,  and  power  to  present  them,  and  to  assess  an  amercement 
for  them :  but  the  steward  hath  conusance  of  contempts  and  mis- 
demeanors in  Court  before  himself;  and  may  impose  a  fine  for  them, 
and  thereof  need  not  make  inquiry. 

For  an  amercement  for  offences  out  of  Court,  and  for  fines  imposed 
for  offences  done  in  the  Court,  a  distress  shall  be  incident  of  common 
right.  S.  C.  [Sav.  93,   Vid.  the  Bntry,  Co.  Ent  578.  pL  8.] 


916  Gaiebley's  Case.    Part  VIII.— S8  a.— 38  b. 

Dmigl.537.  In  a  replevin  brought  by  Thomas  Kingston  against  Richard 
Com.Dig.,Leet  Baily  the  elder,  and  Richard  Bail?  the  younger,  in  a  place 
^'  ^'  called  StodLings,  in  Kingston,  in  the  county  of  Stafford  ;  the 

defendants,  as  bailiffs  to  Thomas  Griesley,  Esq.  did  acknow- 
ledge the  taking  of  the  said  cattle,  in  the  said  place^  where,&c. 
For  they  said,  that  the  said  place,  where,  &c.  contained  six 
acres ;  and  that  the  said  Thomas  Grieslev  was  seised  of  the 
manor  of  Kingston,  within  which  manor,  the  said  place  where, 
&c.  is,  in  his  demesne  as  of  fee,  and  prescribed  to  have  curiam 
vims  franc*  pleg*  coram  seneschallo  suo  infra  manerium  illud 
ienend*  bis  per  annum^  viz.  semel  infra  mensem  proximum  post  ■ 
festum  PasckcBj  et  ilerum  infra  mensem  proximum  postfestum 
Sancii  Michaelis  Archangeti  de  omnibus  inhabitantibus  et  re- 
sidentibus  infra  manerium  prasdicV  tanquam  ad  manerium  illud 
periin" :  quodque  infra  manerium  prasd*  habetur^  et  a  tempore 
cujus  conlrarii  memoria  hominum  non  existity  habebatur  talis 
consuetudoy  quod  inhabitantes  et  residentes  infra  manerium  prced* 
ad  inquirendum  et  prcesentandum  ea  quoi  ad  visum  franc^plegii 
pertinent  onerati  etjuratiy  armuatim  ad  curiam  vis*  franc*  plegii 
illius  apud  manerium  illudy  infra  mensem  proxim^  postfestum 
Sancti  michaelis  Archangeli  tent\  elegerunt  et  eligere  consueve* 
runt  unum  idoneum  hominem  dc  inhabitantibus  infra  manerium 
prcedicC  ad  essendum  Constabularium  de  Kingston  pro  ann*  tunc 
[  ♦  38  b.  ]  proximo  sequen\  qui  quidem  homo  sic  eleclus  *officium  iliud  pro 
uno  anno  exercere  per  totum  tempus  prced*  consuevit^  et  si  pros- 
sensjuerit  hujusmodi  eleciioni  tunc  per  totum  tempus  prad'Jurari 
consuevit  per  seneschallum  curias  prced*  in  aperia  airia  ad  of 
fcium  illud  exercendum.  And  that  at  the  court  of  view  of 
frankpledfi;e  held  at  the  said  manor,  5th  of  October,  SSEliz. 
before  John  Newport,  then  Steward  of  the  said  Thomas  Gries- 
ley  of  the  said  Court,  the  said  Thomas  Kingston  being  an  in- 
habitant within  the  said  manor,  was,  according  to  the  said 
custom,  chosen  to  be  constable  of  Kingston,  prced^  pro  uno  an* 
tunc  proxim^  sequen^  by  the  jurors  and  presenters  of  the  said 
Court,  and  he  being  present  in  Court,  was  charged  by  the  said 
steward  to  take  the  said  oath,  which  he  utterly  refused  to  do, 
and  departed  in  contempt  of  the  Court,  ob  quod  prcedi'  Johannes 
Newport^  adtunc  senescnallus  ejusdem  curias  finem  centum  soli' 
dorum  super  prosd^  Thom^  Kingston  adtunc  in  eddem  curid  im* 
posuit.  And  because  the  said  fine  of  5/.  was  not  paid,  to  the 
said  Thomas  Griesley,  the  defendants  made  conusans,  as  bailiffs 
of  the  said  Thomas  Griesley,  of  the  distress  of  the  plaintiff's 
cattle,  in  the  place  where,  &c.  upon  which  the  plaintiff  did  de- 
mur in  law ;  and  in  this  case- these  questions  were  moved  and 
debated.  1.  Whether  the  steward  might  impose  a  fine  in  this 
11  Co.  43, 45.  case.  3.  Whether  this  fine  ought  to  be  affeeredor  not.  3.  Whe- 
ther the  lord  of  the  leet  might  distrain  for  such  fine,  without  a 
A  leet  18  a  custom  enabling  him  so  to  do.  As  to  the  first  it  was  resolved, 
*^rir  S^thfi  P^^  totam  curiam^  that  if  any  contempt  or  disturbance  to  the 
^wLrdis         Court  be  committed  in  any  court  of  record,  that  the  Judges 

judge  there, 

and  therefore  he  may  set  a  reasonable  fine  for  any  contempt  before  him     But  Courts  whkh  are  not 

of  record  cannot  fine  or  impri^n. 
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might  Bet  upon  the  offender  a  reasonable  fine  (a),  and  a  leet  C«rili.494. 
is  a  court  of  record,  and  the  steward  is  judge  there;  and,  jb^l!'^^^**^' 
therefore,  if  any  contempt  (a)  or  disturbance  to  the  Court  nt^.  192. 
be    made  before   him,  be   may  set  a  reasonable  fine   upon  (a)Dyer22l. 
the  ofienders ;  as  if  the  bailiff  of  a  leet  refuses  in  Court  to  fi^^aigf^*  ^^' 
execute  his  office,  the   steward  may  set  a  reasonable  fine  CKren  113. 
upon  him ;  and  therewith  agrees  the  book  in  (b)  7  H.  6.  IS  b.  ^oor  470. 
So  if  a   tithingman   refuses   to   make  a   presentment  in  a  74^2iiou!Rep' 
leet,  the   steward  shall  set  a  reasonable  fine  upon   him,  as  3.  Cro.£l.24i* 
it  is  held  in  (c)  10  H.  6.  7  a.    So  if  one  of  the  jurors  in  ^^i.  Cr.Car. 
a  leet  departs  without  giving  his  verdict,  he  shall  be  fined  (m^  1100.435. 
by  the  steward,   as   appears   in   the   book  of  Entries,   title  2Ron.Repw3.' 
Amerciament  in  Debt,  fol.  149.     Ei  sic  de  similib'  (b).    But  Br.  Det.  85. 
courts  which   are  not  of  record,  cannot  impose  a  fine,  or  ^)'Brflict36! 
commit  any  to  prison.    As  to  the  second,  it  was  objected,  Br.Leygager  ' 
that   the   fine   in    the   case  at   bar  ought  to   be   afleered ;  |9*  ^  RoihRep. 
and  to  prove  that,  the   statute  of  Magna  Charia,  cap.  14.  ^  "Co-^b. 
Liber  homo   non  amercieiur  pro  parvo  delicto  nisi  (d)  se^  (<0iiCo.43«. 
cundum  modum  illius  delicti^  et  pro  magno  delicto  secundum  ^^  13  Co.  3. 
magnitudinem  delicti^  salvoy  SfC*  et  nulla  prced^  *misericordia'     i  *  ^  ^'  J 
rum  ponatur  nisi  per  sacramentum  probor*  et  legaF  horn*  de  trf-  x^f^Finetei. 
cineto:  Comites  autem  et  Barones  non  amercientur  nisi  per  pa*  F.  N!B.75a.' 
res  suoSySfC.  And  by  the  statute  of  Westminster  1.  (e)  (cap.  6.)  M  ^Inst.  169« 
it  is  provided,  no  city,  borough,  or  town,  npr  any  man,  shall  be  ^^^* 
amerced  without  a  reasonable  cause,    and  according  to  the 
quantity  of  the  trespass ;  a  freeman,  saving  his  contenement ; 
a  merchant,  saving  his  merchandize ;  and  a  villain,  saving  his 
wainage ;  and  that  by  their  equals.    And  10  (/)  E.  3.  9,  and  (/)  iiCo.43» 
10.  was  cited  and  strongly  urged,  where  the  case  was  that  f^J^i?\« 
William  Freeman  brought  a  replevin    against  the  abbot  of  ^     * 

Ramsey  and  others,  that  they  had  wrongfully  taken  his  cattle, 
&c.     The  abbot  avowed  the  taking,  by  reason  he  is  lord  of 


(a)  a  jad^  siUing  at  Nisi  Prius  has  power 
to  impose  a  fine  on  a  defendant  pleading  his 
own  cause,  for  a  contempt,  as  where  the  de- 
fendant persists  in  reviling  the  Christian  re- 
ligion, attacking  the  characters  of  persons 
not  before  the  Court,  &c.  Hex  v.  Davison ^ 
4  Bam.  and  Aid.  380.  A  court  of  general 
1^1  delivery  has  power  to  make  an  order 
prohibiting  the  publication  of  a  trial  pend- 
ing the  proceedings,  and  until  the  whole 
tnal  is  completed ;  and,  therefore,  bein^  a 
court  of  record  has  the  power  of  imposmg 
a  fine  for  a  contempt  in  disobeying  the  order 
and  that  although  the  party  was  not  present 
at  the  time  of  imposing  the  fine,  provided 
he  had  notice,  andhisabsence  was  voluntary. 
Rex  v.  ClemetU,  4  Barn,  and  Aid.  218.  11 
Price  68.,  and  vid.  the  cases  cited  there. 

(b)  So  a  fine  may  be  imposed  b^  the 
steward  of  a  leet  for  a  con  tempt  to  hira  by 
giving  him  the  lie  while  in  the  discharge  of 
nis  office.  Earl  of  Lincoln  v.  Fishery  Cro. 
Eliz.  581.  S.  C.  [Ow.  113.  Mo.  470.]  So  if 
the  steward  desire  a  man  to  be  uncovered, 


and  he  says  he  does  not  regard  what  he  can 
do.  Daihurst  v.  Coxy  T.  Raymond  68.  So 
the  refusal  to  make  a  presentment  is  a  con- 
tempt for  which  the  steward  may  assess  » 
fine  on  the  jury.  Kitch.  82.  So  if  any  of 
the  jury  give  their  verdict  before  they  are 
all  agreed,  they  shall  be  fined.  1  R^ll.  Ab. 
Amercement,  Y.  4.  p.  814.,  and  vid.  ace. 
with  the  principal  case,  that  a  fine  may  be 
set  upon  the  constable,  who  beine  present 
should  refuse  to  be  sworn.  FieUher  t.  /«- 
gram,  Salk.  175.  S.  C.  [5  Mod.  187.  1  Ld. 
Ray.  70.  Skin.  635.]  So  if  the  jury  be  sworn 
to  present  articles  of  the  leet,  and  reftise  to 
do  it,  each  may  oe  fined  for  such  conceal- 
ment and  contempt    Dyer  811  b. 

But  the  steward  cannot  fine  for  words 
which  do  not  import  a  contempt  $  as  if  a 
man  say  to  the  steward  in  the  town  hall, 
that  the  mayor  has  more  right  there  than 
the  steward  himself.  Bevington  y.  Brooks^ 
T.  Jones  220.  Vid.  Com.  Dig.  Leet,  N.  d. 
Scriven  on  Copyholds,  Yol.  II.  849. 
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the  hundred  of  F.  within  which  hundred  he  hath  a  leet  in  the 
town  of  M.  (where  the  plaintiff  is  resiant)  to  hold  once  a  year, 
scil.  every  year  after  the  feast  of  St.  Michael,  when  he  will 
warn  it,  &c.  and  at  the  leet  warned  and  held  there  at  such  a 
day,  &c.  twelve  were  sworn  to  present  thin|r8  presentable, 
which  belonged  to  their  oath,  and  that  the  said  William  was 
one  of  them ;  and  after  they  had  received  the  articles,  they 
were  commanded  to  answer  to  the  articles,  and  to  present, 
&c.  and  they  refused ;  for  which  cause  the  said  William,  and 
the  others,  were  amerced,  and  the  amercement  of  him  was  af- 
feered  to  half  a  mark;  and  for  the  said  half  mark  he  did 
avow ;  and  there  exception  is  taken  by  Ashton  to  the  avowry, 
because  the  amercement  was  upon  them  all  in  common,  and 
the  afferance  of  the  amercement  was  several,  sciL  upon  Wil- 
liam half  a  mark,  &c.  Parning  ;  It  should  be  thus,  accord* 
ing  to  law  ;  for  because  all  refused,  all  shall  be  amerced :  but 
every  one  shall  be  affeered  by  himself,  secundum  quantiiatem 
delicf  ;  as  in  assize  of  novel  disseisin  all  the  disseisors  shall  be 
Fiugib.  46.       amerced,  and  ^ch  affeered  by  himself.  Ashton :  If  a  decennary 

of  a  town  is  amerced  in  Eyre,  the  afferement  shall  be  in  com- 
mon, &c.    Parning  :   Is  it  not  like  the  case,  for  when  a  de- 
cennary or  town  is  amerced,  there  is  no  certain  persons  named, 
as  there  is  in  this  case ;  and  the  avowry  was  awarded  to  be 
^QoA :  by  ii^hich  it  appears,  that  a  fine  imposed  for  a  contempt 
The  fine  im-      in  court  ought  to  be  affeered.    To  which  it  was  answered  and 
poied  hy  the     resolved,  that  in  the  case  at  bar,  the  fine  imposed  by  the  Stew- 
**^tIo!S  any*'^  ard  was  well  enough  without  any  afferance,  and  therefore  a  (a) 
afferance.         difference  between  a  fine  and  an  amercement :  for  a  fine  is  al- 
A  fineU  al-       ways  imposed  and  assessed  by  the  court,  but  an  amercement, 
JJ^J^Jj^JJJ^    which  is  called  in  Latin  misericotdia^  is  assessd  by  the  country. 
the  Ck)urt:  but   And  this  word  (offerer)  is  as  much  as  to  sav  ponere  in  ceriitu^ 
an  amercement  dtnem,  seu  toxarCy  scil.  to  assess  or  tax,  and  the  afferance  in  as 
ttr^f^!!!!'^    much  as  to  say  assessment,  or  taxation.  And  afferors  are  assess- 

uie  country.  •'         .  i*ii»  «  •         ti         i 

ors,  or  taxers,  and  are  derived  from  the  ancient  French  word 
(^.  Lit.  126  b.  (offerer)  which  signifies  taxare,  Spc.  And  this  appears  by  the 
r*  39  b.  ]  statute  *of  Westm.  1.  cap.  (b)  18.  whereby  it  is  enacted  that 
Br.  Amercia-  amercements  before  Justices  in  Eyre,  &c.  shall  be  assessed  by 
K^\^  ^  ^^'  ^^^  oaths  of  knights  and  of  honest  men ;  where  this  word  as- 
Piam.7.  Cro.  sessed  is  as  much  as  to  say  affeered.  And  the  statutes  of 
Car.  275.  Cart.  Magna  Charta^  and  Westm.  1.(0  extend  to  amercements,  and 
28- 2 Inst.  19«.  not  to  fines;  for  amercements  ought  to  be  affeered,  or  taxed, 
Cro.  £1.241.  1  ^^  assessed /7er /7are5,  as  if  the  demandant  or  plaintiff  be  non- 
Roll.  Rep.  74.  suit,  or  if  judgment  be  given  against  the  tenant  or  de- 
(6)  A°^^^  ^  fendant,  or  upon  the  bail  because  the  principal  doth  not  ap- 
2  Wliion20.  '  V^^^i  ©r  upon  the  plaintiff,  quia  nonest  prosecut\  or  pro  faho 
(c)  2  Inst.  27.  clamorcj  or  the  like,  &:c.  the  Justices  shall  never  assess  any 
Fitzgib.  46.       amercement,  but  by  the  said  statutes  they  ought  to  be  assessed 

per  pares.  But  the  Court  in  such  cases  saith,  ideo  in  misericor^ 

dia  generally,  without  taxing  or  assessing  any  sum  certain  ; 

(<0  FJ^.B.  76    and  the  (df)  Clerk  of  the  Warrants  in  the  Common  Pleas 

a.  See  Hist,      makes  estreats  of  these  amercements,  and  delivers  them  to  the 

&xkM.  Sp.8.  ^^^^^  ®f  ^**®  Assise  within  every  circuit,  to  deliver  them  to  the 

'  Coroners  in  every  county  to  affere,  f  •  e.  to  assess  the  amerce- 
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mentfl,  which  they  do  accordingly ;  and  such  assesBment  by  the 
Coroners  in  every  county  hath  been  held  a  satisfaction  of  the 
said  statute  of  magna  Charta^  by  which  it  is  enacted,  quod 
nuW  prtEd^  misericordiarum  ponatur  nisi  per  sacram*  prober* 
ei  kgaV  horn'  de  vicineto :  and  the  coroners  of  the  county  w^re 
thought  most  indiflerent,  because  they  are  chosen  by  the  whole 
eounty :  but  if  a  man  be  nonsuit  after  the  jury  be  ready  to 
give  their  verdict,  the  Court  may  cause  the  amercement  to  be 
presently  affeered  in  the  Court  by  the  same  jury,  as  it  is  held 
in  (a)  18  Ed.  3.  13  a.    And  it  seems  the  statute  of  Magna  («)  iiCo.43b. 
Charta  was  but  an  aflBrmance  of  the  common  law ;  for  Ghn- 
ville,  who  wrote  in  the  time  of  Hen.  ^.  lib.  9.  cap.  11.  saith, 
est  auiem  misericordia  Domini  Regis^  qua  quis  per  juramen' 
turn  legalium  hominum  de  vicineto  eatenus  amerciandus  esty  ne 
aliquid  de  suo  honorabili  contenemento  amittat.    And  Fleta,  lib. 
1.  cap.  48.  recites  the  statutes  of  Magna  Charta^  and  Westm. 
I.  JLiber  homo  non  amercieiur^  SfC.  nisi  per  sacram*  parium  su* 
orum,  viz.  probor*^  et  legal*  horn*  de  vidneto^  quifacultatum  su* 
arum  noticiam  habeant  pleniorem.  And  Bracton,  lib.  3.  cap.  I. 
/ol.  1 16  b.  says,  de  illis  qui  sunt  in  misericordia  Dom'  Kegisj 
et  non  sunt  amerciatiy  ad  hoc  videndum  qualiter  quis  sit  amer- 
ciand^.     Et  sciendum  esi^  quod  Miles  et  liber  homo  non  amer* 
ciabitur  nisi  secundum  modum  delicti^  secund*  quod  delictum 
Juit  magnum  vel  pamum  et  salvo  contenemento  suo  ;  mercator 
vera  non  nisi  salvo  merchandiza  sua :  et  villan*  autem^  non  nisi 
taboo  zoainagio  suo :  et  hoc  per  judicium  proborum  hom*  de 
vicineto  qui  affidabunt  simul  cum  servients     Comites  vera  vel 
Barones  *non  sunt  amerciandij  nisi  per  pares  suos,  et  secundum     [  *  40  a.  1 
modum  delicti^  et  hoc  per  Barones  de  scaccarioj  vel  coram  ipso 
Rege*    fClericus  veronon  amerciabiiur  secundum  beneficium  tF.N.B.76b. 
suum  ecclesiasticum^  sed  secundum  quantitatem  laid  feodi  sui^ 
et  secundum  modum  delicti :  et  ad  hoc  fideliler  faciendum  affi' 
dabunt  amerciatores  quod  neminem  gravabunt  per  odium^  nee 
alicui  deferent  propter  amorem^  et  quod  celabuntea  qua^  audivc' 
runt.     Vide  38  Ed.  3. 31  a.  (i)  9  Hen.  6.  2  b.     19  E.  4.  9  a.   (5)  Br-Amcrcc- 
21  Ed.  4.  77  b.  An  earl,  baron,  or  bishop,  shall  be  amerced  meat  2, 47. 
100*.  and  19  Ed.  4.  9.    A  duke  to  10/.     Vide  (c)  1  Hen.  6  ^J'^^^^lj^^' 
7  b.  in  the  Earl  of  Northumberland's  case.     Note,  that  al-  mentTs.^Tco. 
though  the  statute  of  Magna  Charta^  cap.  14.  be  in  the  nega-  45  a.  54  a.    2 
tive,  Comites  et  Barones  non  amerdentur  nisi  per  pares  suos^  n  b^ 
et  non  nisi  secundum  modum  delicti^yet  (d)  usage  hath  reduced  men/asl^'^n^' 
it  to  a  certainty.     But  note,  Reader,  as  to  amerciaments,  this   Co.  43  b. 
difference  between  amerciaments  in  actions  real  or  personal.  Difference  i>e- 
of  the  demandant  or  tenant,  &c.  or  upon  a  presentment  or  in-  ^^^  '^f^' 
dictroent,  as  for  not  repairing  a  bridge,  or  a  highway,  &c.  and  m'^da  rad 
the  like ;  for  as  it  is  aforesaid,  such  amercements,  according  or  penonal, 
to  the  said  acts,  ought  to  be  affeered  per  pares  ;  and  amerce-  •^  ^^ 
ments  of  any  who  hath  administration  of  justice,  or  of  any  ^e'reMonir^ 
ojfficer  or  minister  who  hath  the  execution  of  the  King's  writs,  thereof. 
&c.  for  such  amercements  shall  be  affeered  (assessed)  by  the  (<0  2  Inst.  2S. 
Justices  or  Judges  of  the  Court  where  the  cause  depends. 
And  there  are  two  reasons  of  this  difference.     1.  The  later 
sorts  of  amercements  are  out  of  the  said  statutes  of  Magna 
Charta  and  Westm.  1.  for  two  reasons.    1.  The  words  are 
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(a)  2  Inst.  27.  (fl)  liber  homo  non  amerdeturj  8fc.  extend  to  private  men,  and 
not  to  those  who  have  administration  of  justice,  nor  to  offi- 
cers or  ministers  who  have  execution  of  the  King's  writs,  &c. 
9.  The  words  are,  per  sacranC  proborum  et  le^alium  hom^  de 
vicinetOj  which  may  have  knowledge  of  the  abilities  of  the  par- 
ties, as  Fleta  saith :  but  that  doth  not  extend  to  the  offences  of 
commission  or  omission  done  by  those  who  have  administra- 
tion of  justice,  or  by  officers  and  ministers  who  haveexeca- 
tion  of  writs,  &c.  which  offences  are  done  to  the  Court  itself, 
and  therefore  by  the  Court  ought  to  be  affeered  and  assessed. 
Second  reason  The  second  cause  of  the  said  difference  is,  quia  eventusjudi- 
ence.^  ^^'  dorum  sunt  incertij  and  the  plaintiff  or  defendant  may  have 
3  Saik.  33.  a  probable  cause  of  suit  or  defence  until  he  hears  what  the 
adverse  party  can  allege  and  prove  to  the  contrary ;  and  there- 
fore it  IS  great  reason  that  such  amercements  which  arise 
upon  such  causes  should  be  affeered  per  pares  in  the  country, 
according  to  the  said  statutes,  and  not  by  the  Court.  But 
the  offence  of  one  who  hath  the  administration  of  justice,  or 
of  an  officer  or  minister  who  hath  execution  of  the  King's 
writs,  in  point  of  his  office,  is  malum  in  se^  and  hath  not  any 
probability  or  colour  of  excuse :  and  yet  both  the  kinds 
of  amercements  are  styled  with  this  word,  sc.  misericordice^ 
[  *  40  b.  ]  because  whosoever  hath  the  affeering  of  them,  ought  *to  use 
great  moderation  :  and  this  difference  appears  in  our  books, 
and  therefore  in  99  Ed.  3.  9  a.  John  of  London's  case,  in  a 
false  judgment,  if  the  judgment  be  reversed,  the  suitors,  who 
were  the  judges,  shall  be  amerced,  and  this  amercement  shall 
be  affeered  by  the  justices,  for  the  suitors  had  the  administra- 
tion of  justice ;  and  therewith  agrees  the  Book  of  Entries, 
titulo  False  Judgment, pi.  13.  Et  quod  seciatores  curias  pros- 
dictcB  sunt  in  misericordia^  qucs  qfferatur  per  Curiam  domtni 
Rems^  hie  ad^  Sfc.  And  if  the  sheriff  returns  cepi  corpusy 
and  hath  not  the  body  at  the  day,  the  entry  is,  idea  idem  vice- 
comes  in  misericordiaj  et  afferatur  per  Jusiiciarios  hie  adj  ^c. 
And  therewith  agrees  the  Book  of  Entries,  Capias  19,  90.  So 
if  a  writ  be  delivered  of  record  to  the  sheriff  to  be  executed, 
et  Vicecomes  non  misit  breve,  the  record  saith,  idea  Vicecomes 
in  misericordiaj  et  afferatur  per  Justiciarios  ady  S^c.  and  this 
appears  in  the  said  book,  Record  9.  So  if  Habeas  Corpushe 
directed  to  a  sheriff,  gaoler,  or  keeper  of  a  prison,  &c.  and 
he  brings  not  the  body,  &c.  the  entry  is,  ideo  idem  A,  in  mi- 
sericordiaj et  afferatur  per  Justiciarios  ad.  Sec.  Etsic  de  similib' 
And  in  lib.  5  E.  4.  6  a.  it  is  resolved  by  the  Justices,  that 
that  which  is  assessed  on  an  officer  or  minister  of  the  Court 
is  called  an  amercement,  and  not  a  fine  ;  but  on  a  stranger 
(6)  Br.  fine  to  the  Court  for  a  (b)  misdemeanor  it  is  called  a  fine,  and  not 
S."Br?A-*"^*  ^^  amercement.  But  upon  a  nonsuit  in  a  real  or  personal 
mercement  45.  action,  or  bar  to  the  demandant  or  plaintiff,  or  judgment 

against  the  tenant  or  defendant,  the  entry  is  ideo  in  misericor- 
dia  generally  (c),  and  that  ought  to  be  affeered  per  paresy 
F.  N.  B.  76.     So  if  A.  be  amerced  on  a  presentment,  for  not 


(c)  Vid.  note<A)  to  VaughatCf  ea$e,  Vol.  III.  p.  100. 
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repairing  a  bridge,  or  a  highway  in  a  leet ;  ideo  A.  in  miseri" 
cordioj  et  amerciamentum  inde  afferaiur  peraffenUores  in  eadem  An  amerce- 
Curia  adtunc  electos  et  juratos  ad^  SfC.     Viae  the  Book  of  En-  ment  for  de- 
tries,  title  Trespass  in  Amercements.  2.   So  if  one  be  amerced  ^^^^^  "ht  *^ 
for  default  of  suit  at  a  leet,  the  amercement  ought  to  be  af-  be  affe^  p^ 
feered  per  probos  et  legates  homines,  Book  of  Entries,  ItepF  probotetkgakt 
Amercement  2  (n).    And  as  to  the  said  book  of  (a)  10  E.  3. 9.  *<>"«*«• 
it   appears  that  the  amercement  was  afieered,  but  it  doth  not  f J^  AiSes/' 
appear  by  whom  it  was  afTeered  or  asssesed,  and  therefore  it  n  Co.  43  a. 
shall  be  intended  to  be  done  by  the  steward  f ;  for  in  truth  it  l  Roii.Rep.  73. 
was  a  fine ;  and  it  is  to  be  known,  that  if  a  jury,  or  a  leet,  t^^'^^' 
tax  an  amercement,  it  is  sufficient  without  other  afferement ; 
for  the  amercement  is  the  act  of  the  Court  and  the  afferement 
of  the  jury,  and  therewith  agrees  8  H.  7.  4.   Vide  7  Ed.  S.  15  b. 
Astelie's  case.    45  Ed.  3.  26  b.  27  a.     But  if  the  steward  af- 
feres  an  amercement  upon  the  presentment  of  the  jury,  it  is 
void,  and  shall  not  bind,  vide  45  Edward  3.  27.     But  the  The  Court 
Court  shall    assess   fines  (b);  and  they  shall  not  be  afieered  i^^"*^!,^ 
by  any  others,  unless  it  be  in  special  cases ;  and  that  not  only  shall  not  be  S- 
upon  contempts  and  misdemeanors  done  in  Court,  but  upon  feered  by  any 
writs  of  Capias  pro  fine,  or  upon  confessions,  &c.  as  appears  others,  whe- 
Trin.  22  Henry  7:     Rot.  510.  ^in  ComT/it/m  Banco,  where  he    r^4i*J|^i 
who  was  taken  by  Capias  pro  fine  prayed  that  he  might  be  ad-  contempts  and 
mitted  adfinemsuum  cum  dom"*  Re^  faciend\  et  admittitur  misdemeanors 
pro  5s.  soluC  hie  in  cur'  ad  manus  J.  K.  Cler'  Rob'  Read  capit*  ^^n  "^n^^ti 
justic'  dom'  Reg'  hie  in  partem  soluV  pro  reparatione  et  emen-  of  Co^J^o 
datione  cistarum  pro  record"  de  Banco  hie  in  eisdem  custody  or»  Jine,  4rc. 
dinaf  ex  prcecepto  curiae.     And  Trin.  4  H.  8.  Rot.  306.  .in 
the  like  case,  et  super  hoc  fines  eorundem  T.  et  J.  occasions 
prted'  qfferatur  per  justic*  hie  ad  2s,,  S^c.    But  if  a  juror  ap- 
pears, and  is  adjourned  upon  a  pain,  and  makes  default,  in 
that  case,  because  he  shall  be  fined  according  to  the  yearly 
value  of  his  land,  it  shall  be  enquired  of  by  the  other  of  his 
companions  of  the  jury;  for  in  such  case  the  Court  cannot 
know  it,  and  therewith  agrees  4  Ed.  4.  6.  and  9  H.  4.  5.  (b)  WBr.amerce- 
Vide  20  Ass.  pi.  11.    And  (c)  finis  dicitur  quia  finem  litibus  ^^%^^^^' 
imponit,  and  is  not  traversable,  as  it  is  held  in  7  H.  6.  13  a.  109.  ^^  F^' 
t.  e.  the  party  redeems  his  ofience  for  a  sum  of  money,  and  (c)  Co.  Lit. 
which  makes  an  end  of  it,  and  of  his  imprisonment  for  it,  ^^  uf^iij' 
and  for  that  reason  it  is  called  also  Redemption,  as  appears  in  Hard.  121. 
the  Judicial  Register  31.  ad  satisfizc'  nobis  de  redemptione  sud 
pro  quadam  transgress. y  SfC.    And  this  writ  is  called  Capias  pro 
fine,  which  fine  is  expressed  in  the  writ  by  this  word  Redemp- 
tion ;  and  the  statute  of  Marlebridge,  cap.  3.  (d)  non  ideo  pu-  ^'^^  ??•{;  ^^* 
niatur  donnnus  per  redemptionem,  i.  e.  per  finem.    Anotner  Aman^con- 

ricted  of  a  recaption  before  the  sheriff  in  the  county  shaU  only  be  amerced,  bnt  if  convicted  ii^ 
the  Common  Pleas,  he  shall  be  fined. 

(d)  Contra  Wilton  v.  Hardingham^  Hob.  Wicker ^  Andrews  47.    ace.  Grijfiths  v.  Be^ 

189.  Ace  Brook  V.  HutUer^  1  Salk.  56.  ace.  dle^  W.  Jones  301. 

Matthewt  T.  Carey,  1  Show.  62.  ace.  Bald*        (c)  Ace. '  Bitmt  and  Whitacnf^s  coftf,  1 

win  ▼.  TW^ff,  8  Wils.  20.  ace.  Stephens  y.  Leon.  242. 
Howard^  Fitzgib.  46,  108,  ace.  Moore  t. 
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diflTerence  b,  if  a  man  be  convicted  before  the  sheriff  in  tbe 
(a)  11  Co.  43  b.  county,  of  a  (a)  recaption,  be  shall  be  only  amerced,  but  if  he 
laoVp^  B  ^  convicted  thereof  in  the  Common  Pleas  he  shall  be  fined ; 
73  d.  '  *  and  the  reason  of  this  difference  is,  because  the  county  court 
h)  Port.  60  b.  18  not  a  court  of  (b)  record,  and  therefore  cannot  impose  a 
120  a«  ^j^^  .  f^j.  QQ  court  can  fine  but  such  court  which  is  a  court  of 

record.  Vide  F.  N.  B.  7S  d.  And  by  these  differences  you 
will  the  better  understand  your  books,  which  are  plentiful  in 
these  matters.  As  to  the  third  point  it  was  objected,  that  for 
an  amercement  of  things  presentable  in  the  leet,  the  lord 
may  (c)  distrain,  but  not  for  a  fine  imposed  by  the  steward ; 
l^l^U^J  but  of  that  an  action  of  debt  lies.  To  that  it  was  answered 
coniuance  of  and  resolved  that  there  are  two  manner  of  offences,  some  done 
those  offences  out  of  court  and  some  done  in  court ;  of  those  which  are  done 
oSfof  court*"*  out  of  court,  the  jurors  of  the  leet  have  conusance,  and  there- 
and  power  to  fore  power  to  present  them,  and  to  assess  an  amercement  for 
present tiiem  them;  but  for  contempts  (d)  and  misdemeanors  in  court  be- 
i^^ement^  fore  the  steward  himself,  he  hath  conusance  of  them,  and 
for  them :  bat  therefore  may  impose  a  fine  for  them,  and  thereof  need  not 
the  steward  make  inquiry  ;  so  that  those  who  have  conusance  of  the  thing 
of  aj^mpT^  are  fit  to  impose  a  fine  or  amercement  for  the  same  thing ;  and 
and  misde>  if  for  the  less,  sciL  for  an  amercement  of  offences  out  of  court, 
meanorsin  a  (e)  distress  shall  be  incident  of  common  right;  a  fortiori^ 
?*^4lfir  1  ^^^  ^^^  imposed  for  offences  done  in  the  very  court  *a  dis- 
Idmsdf  imd  *'®®®  ^'?  AolW  be  incident,  quia  quod  Uciium  est  pro  minorcj  et 
may  impose  a  pro  mqjore  liciium  est ;  and  a  hne  is  more  than  an  amerce- 
fine  for  them,  ment,  and  both  imposed  by  authority  of  the  leet :  and  as  no- 
need^oTmake  *'*"S  ^^  more  naturally  to  be  punished  by  the  court  leet  than 
enqmrj.  For  offeuces  committed  in  the  court  itself;  so  for  no  sum  imposed 
an  amerce-  for  any  offence,  by  authority  of  the  leet,  a  distress  is  more  in* 
fr^rlf^n  t^of  cident  than  for  such  as  imposed  for  offences  done  in  the  leet  it- 
coS^,  andfor  self.  Vide  8  Rich.  2. Avowry  194.  41  Ed.  3.  36.  45  E.  3. 8.  47 
finesimposed  E.  3.  12.  2  H.  4.  24.  11  H.  4.  89.  7  H.  6.  12.  10  H.  6.  7.  12 
d?n^!rth?  H.  7.  16.  3  H.  7.  3.  21  H.  7.  40.  P.  N.  B.  lOQ.  23  H.  8.  Br. 
court,  a  dis-  Leet.  37.  And  it  would  be  hard  to  drive  the  lord  to  his  ac- 
tress shall  be  tion  of  debt  for  every  small  fine  or  pain,  but  the  lord  may  dis- 
i!^!!!?!^! ®i-i.»   train    and     sell  t  them,  or  distrain  and  put  them   in   the 

common  ngnt.  i      ^  ■  •       i  ' 

The  lord  may    pound,  at  uis  pleasure. 

sell  the  dis- 
tress,   (c)  Cr.Jac.382.  1  Roll.  Rep.  201.  Cr.  Car.  533.  1  Roll.  665.   {d)  Cr.  El.  241.  Dyer  233.pl. 
14,  211.  pi.  31.  Owen  113.   Moore  470.  Cr.El.  581.    2  Roll.  Rep.  3.      Cr.Car.567.     1  Roll.  Rep. 
33, 34.    (e)  n  Co.  45  a.    1  Roll.  665.    1  Roll.  Rep.  201 .    Dr.  &  Stud.  74  a.  Cr.  Jac.  382.  3  Black. 
Com.  8yo.  14.  f  Jenk.  Cent.  219.    12  Mod.  330. 


(f)  In  Pienon  y.  Ridge,  1  Vent.  105.  the  Skin.  635.1  it  was  held  that,  where  there  was 

Court  inclined  to  the  opinion,  that  though  a  custom  that  a  person  chosen  bv  the  jury 

of  common  right  a  distress  may  be  taken  of  the  leet  to  serve  the  office  of  constable 

for  a  fine  in  a  Sourt  leet,  that  is,  where  it  is  should  serve  or  forfeit  a  reasonable  penalty 

imposed  for  such  things  as  are  of  common  to  be  imposed  by  the  jury  at  the  said  leet, 

right  incident  to  its  jurisdiction,  as  for  the  penalty,  if  imposed,  could  not  be  dis- 

contempts  or  the  like ;  yet,  where  custom  trained  for  without  a  custom.     Vid.  the 

only  enables  them  to  set  a  fine,  it  cannot  be  judgment  of  Gibbs,  C.  J.  Ciear$  ▼.  Sievent, 

distrained  without  custom  ako.  In  Fletcher  8  Taunt.  416.  S.  C.  8  B.  Moore  472. 
y, Ingram^  iSalk.  175,  S.C.  [I Lord Raym.70. 
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Note,  Reader,  the  said  custom,  &c.  eligere  unum  idoneum  ^^  ought  to 
hominem  de  inhdbitantibus  infra  manerium  ad  essendum  consiO'  &c.*vid?BraTi*8 
bulariuniy  S^c.  well  agrees  with  the  law  ;  for  the  common  law  Justicei  Con- 
requires,  that  every  constable  should  be  idoneiis  homoy  t.  e.  apt  »t«bicU- 
and  fit  to  execute  the  said  office ;  and  he  is  said  in  law  to 
be  idoneus  who  has  these  three  things,  honesty,  knowledge, 
and  ability  ;  honesty,  to  execute  his  office  truly  without  ma- 
lice, affection,  or  partiality;    knowledge,    to  know  what  he 
ought  duly  to  do  ;  and   ability,  as  well  in  estate  as  in  body, 
that  he  may  intend  and  execute  his  office,  when  need  is,  di- 
ligently ;  and  not  for  impotency  or  poverty  to  neglect  it ;  for  if 
poor  men  should  be  chosen  to  this  office,  who  live  by  the  la- 
bour of  their  hands,  they  would  rather  suffer  felons  and  other 
malefactors  to  escape,  and  neglect  the  execution  of  their  of- 
fice in  other  points,  than  leave  their  labour,  by  which  they 
their  wives  and  children  live  :  and  the  commonwealth  consists 
in  the  well  ordering  of  particular  towns,  and  order  will  not 
be  well  observed  in  them  but  where  the  officers  are  idoneij 
I.  e.  honest,  knowing,  and  of  ability.     And  this  word  (a)  ido^  (a)  5  Co.57b. 
neus  is  oftentimes  in  law  attributed  to  those  who  have  any  2  inst.  631, 
office  or  function  ;  and   therefore  if  a  (6)  coroner,  who  is  also  ?^?5  ^^  ^^  , 
an  ancient  officer,  be  (c)  minus  idoneus  ad  officium  illud  exe*  \c)  f.  N.B. 
quendum^  it  is  a  good  cause  to  remove  him.     F.  N.  B.  163,  163  n. 
164.  Register  111. 'i.e.  if  the  coroner  be  (d)  senio  confractus,  i^n^*^' 
aut  morbo  paralj/sis  percussus^  aut  terras  et  tenementa  in  eodem 
comilatu  non  habet^  aut  electus  est  in  officio  Vicecomitis,  Sec. 
for  he  ought  to  be  chosen  coroner,  qui  melius  sciaty  et  possit 
officium  illud  intendere,  as  appears  by  the  words  of  the  writ 
IJ€  coronatore  eligendoy  F.  N.  B.  163.     Register  177.    And 
so  he  who  is  constable  ought  to  be  idoneus y  1.  e.  qui  melius 
sciaty  et  possit  officium  illud  intendere.  And  in  letters  patent  of 
incorporating  of  inhabitants  of  a  town  *into  mayor,  or  bailiff^  [  *  42  a.  } 
and  burgesses  ;  the  words  are.  Quod  rpsi  de  seipsis  eligere pos' 
sunt  unum  hominem  idoneumy or y  duos  homines  idoneoSy  Ac.  and 
the  law  requires,  that  he  whom  the  patron  presents  to  a  be- 
neBce  be  persona  idoneuj  for  the  words  of  the  writ  of  Quart 
impedU  are  Presentare  idoneam  personam  ad  ecclesiam  de  8fc. 
^fproprie  dicuntur  idoneiy  qui  possunt  et  volunt  in  ecclesiis  de^ 
^^rvircy  sciL  qui  moribuSy  honestatCy  et  literarum  scientiuy  sunt 
^corati.    And  if  one  be  elected  constable  who  is  not  idoneus^ 
'^^  by  the  law  may  be  discharged  of  his  office,  and  another 
^an  who  is  idoneus  appointed  in  his  place. 


^L.  IV. 


r  42  b.  ]  WHITTINGHAM'S  CASE, 

Hil.  45  EKz. 

Whittino-     If  there  be  lord  and  infant  tenant,  and  the  infant  makes  a  fcoflrmeoi  ui  fee, 
Tt  v?fi  ^  f!f  ti  ^^^  executes  it  bj  livery  of  seisin  by  his  own  hands,  and  afterwards 

dies  without  heir,  the  lord  shall  not  take  benefit  of  any  escheat  in  tliat 
case. 

But  if  the  feofiinent  be  executed  by  letter  of  attorney,  it  is  void,  and 
the  land  shall  escheat. 

Privies  in  blood  shall  take  benefit  of  infancy. 

*Privies  in  estate  (unless  in  some  special  cases)  shall  not  take  admi- 
ta^  of  infancy*. 

*Thcre  is  a  difference  between  a  title  of  entry  by  reasop  of  a  condi- 
tion and  a  right  of  entry  by  reason  of  infancy.  Npne  shall  Utke  bene- 
fit of  the  infancy  of  his  ancestor,  but  he  who  has  a  tigkt  descended 
to  him  from  the  same  ancestor:  but  tlie  heir  may  take  be^eli^  of  a 
condition,  although  no  right  descends  from  the  same  ancestor.* 
•Privies  in  law  shall  never  take  benefit  of  infancy.* 
If  the  estate  of  the  in'Gint  h^-^d  been  upon  condition  to  be  performed 
by  tJic  infant,  and  the  condition  had  been  broken  during  his  minority, 
the  land  had  been  lost  for  ever. 

Note,  *The  differences  between  conditions  in  fact  and  conditions  in 
law.* 

Note,  *That  a  condition  in  law  by  force  of  a  statute  which  gives  a  re- 
covery is  stronger  than  a  condition  in  law  without  a  recovery.* 


Carth.4:L         ^he  case  in  the  star-chamber,  Hil.  45  Eliz.  was,  that 

Whittingham  was  seined  of  three  messuajres,  &c.  iq  Cray- 
ford,  in  the  county  of  Kent,  held  of  the  Queen  in  socage,  as 
of  the  manor  of  Newberry  in  Crayford  in  fee  ;  and  by  his  will 
in  writin<^  devised  them  to  Prudence,  his  bastard  aaugfater, 
and  her  heirs,  and  died.     Prudence  being  within  age  of  91 
years,  by  deed,  as  was  pretended,  did  enfeoff  Stepmns  and 
others  of  the  said  tenements    in  fee,    and  died  within  age 
without  issue  ;  and  whether  this  feoffment  should  prevent  toe 
Queen  of  her  escheat  was  the  question.  And  on  consideration 
had  with  the  two  Chief  Justices,  it  was  resolved,  that  if  there 
(a)  Dyer  10.      be  lord  and  (a)  infant-tenant,  and  the  infant  makes  a  feoff* 
P**  ^®'  7*r^^'    ment  in  fee,  and  executes  it  by  livery  of  seisin  by  his  owa 
7^.  Post  45  a.  hands,   and    afterwards    dies   without    heir,    that  the  lord 

2  Inst.  483.  49  .«„,«»« 

E.  3.  13  a.     39  H.  6. 42  b.    7  H.  5.  9  b.  3  BuUt.  272. 
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should  not    take    benefit  of  any  escheat  in  that  case  (a). 
And   as    to  that,   it    is    to    be    known,  that  there  are  three  There  are  tbree 
manner  of  (a)  privities;   set/,  privity   in   blood;    privity  in  manner  of  pri- 
csiate  ;  and  privity  in  law.     Privies  in  blood  are  meant  pri-  wlyji  w^l" 
vies  in  blood  inheritable,  and  that  is  in  three  manners,  sc.  in-  inestote;  and 
heritable  as  general  heir;    inheritable  as  special  heir;  and  ^^law. 
inheritable  as  general,  and  special  heir.     !rrivies   in   estate  W^o- Lit.  271 
are,  as  joint-tenants,  husband  and  wife,    donor    and  donee,  3  cLfga?/^' 
lessor  and  lessee,   &c.     Privies   in  law  are,  when  the  law,  4  Co.  123 b. 
without  blood  or  privity  of  estate,  casts  the  land  upon  one,  ^24  a.  2  Inst. 
or  makes  his  entry  lawful ;  as  the  lord  by  escheat,  the  lord  ^^^'  ^^^* 
who  enters  for  mortmain,  the  lord  of  a  villain,  &c.  And,  first,  Privies  inherit- 
privies  (b)    inheritable,    as    general  heir,    shall  take  bene-  **»*«  as  general 
fit  of   infancy  ;    and   therefore  if  an  infant,    tenant  in  fee-  S^Sf  i^"" 
simple,    makes   a  feofTment   and  dies,  his  heir    shall    enter,  fancy. 
♦The  same  law  of  him  who  is  heir  general  and  special.     As  if   [  *43  a.  ] 
a  man  gives  land  to  one  and  the  heirs  male  of  his  body,  and  (6)  3  Bulstr. 
the  donee  within  age  makes  a  feoffment  in  fee,  his  son,  who  272.2ln8t.483. 
is  heir  general  and  special,  shall  enter :  the  same  law  of  him  pS^!'^^  254. 
who  is  special  heir,  and  not  general;  as  if  in  the  same  case  6  Mod.  122. 
the   donee    had   issue  two   sons,   and   the  elder  had  issue  a 
daughter,  and  the  donee  died,  and  the  elder  son,  within  age, 
made  a  feotfraent,  and  died  without  issue  male,  the  younger 
is  special  heir  per  formam  doni^  and  shall  avoid  his  brother's 
feoffment,   although  he   be  not  general  heir,  because  he  is 
privy  in  blood,  and  has  the  land  by  descent :  so  if  lands  be 
given  to  one,  and  the  heirs  (c)  females  of  his  body,  and  the  (c)  Co.Lit.337 
donee  having  issue  a  son  and  daughter,  makes  a  feoffment 
within  age  and   dies,  the  daughter  being  heir  special,  (to 
whom  the  right  of  entry  descends)  shall  enter,  and  not  the 
son,  who  has  nothing  by  descent:  so  of  the  heir  in(rf)  Bo- In  all  cases 
rough  English  ;  for  in  all  cases,  when  any  claims  by  descent,  ^^*^*by  de- 
as  special  heir,  he  shall  take  benefit  of  a  right  of  entry,  which  scent  as  special 
descends  to  him,  for  the  infancy  of  his  ancestor  :  the  same  law  l»eir,  he  shall 
if  his  ancestor  were  non  compos  mentis  at  ihe  time  when  he  made  J'rith^of  cntey 
the  feoffment,  because  in   these   and  the   like  cases  the   heir  which  descends 
general  cannot  enter,  because  no  right  or  title  descends  to  to  him  for  the 
him,  but  the  right  descends  to  the  special  heir.     So  if  tenant  l^^^rf i^^e 
in  tail,  within  age,  makes  a  feoffment  in  fee,  and  is(6)  attainted  uw  if  the  an- 
of  felony,  in  that  case  the  issue  shall  enter  for  the  infancy,  yet  cestorwereiwji 
he  is  not  general  heir,  for  the  blood  is  corrupted.  composy  &c.    . 

Also  privies  in  if)  estate  (unless  it  be  in  some  special  cases)  pri^cginesute 
shall  not  take  advantage  of  the  infancy  of  the  other.  ^  And  (unless  in  some 
therefore,  if  donee  in  tail  within  age  makes  a  feoffment  in  fee,  special  casw) 
and  dies  without  issue,  the  donor  shall  not  enter,  because  jJ^^'J^  of** 

infancy,     (rf)  Co.  Lit.  373  b.     {c)  Co.  Lit.  337  a.  Palm.  254.     (/)  4  Co.  124  a.    1  Roll.  Rep.  401, 
442.  3  fiulst  272.  2  Inst.  483.  Contra  6  H.  4.  3  b. 


(a)  B«coff.   ace.  Per  the  Lord  Keeper,  *•  seisin ;  and  therefore  in  every  case  where 

Bwrgesi  ▼.  Wheaie,  the  Attorney-general  v.  "the  tenant  was  seised  de  jure,  no  escheat 

Wheate,   1  Eden.  843.  in  which  case  the  **  could  happen  on  the  death  of  that  person 

lord  Keeper  observed,  *<  The  law  seems  to  *'  without  heirs  who  bad  aodoubted  right 

**  have  bad  no  regard  to  the  tenant's  right  '*  to  the  land.'' 
*'to  the  land,  but  only  to  his  right  of 

s  2 
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there  was  privity  betwixt  them  only  in  estate,  and  no  right 
(fl)Co.Lit.337  accrued  to  the  donor  by  the  death  of  the  donee.  So  if  (a) 
IR Vrc   401    *^^  joint-tenants   be  in  fee,  within   age,  and  one  makes  a 

feoffment  in  fee  of  his  moiety,  and  dies,  the  survivor  cannot 

enter  by  reason  of  the  infancy  of  his  companion,  for  by  his 

feoffment  the  jointure  was  severed  so  long  as  the  feoffment 

remains  in  force ;  and  therefore  in  such  case  the  heir  of  the 

feoffor  shall  have  dumfuit  infra  cetatem,  or  shall  enter  into  the 

(6)  1  Roll.  Rep.  moiety:  but  if  (6)  two  joint-tenants  be  within  ajs^e,  and  they 

633  I'll  Co!    J^*"  '"  ^  feoffment,  in  such  case  a  joint  right  remains  in  them  ; 

Lit.' 337a.         and  therefore  if  one  dies,  the  right  shall  survive,  and  the  sur- 

Palm.  254.         vivor  shall  have  the  right  of  the  land  as  from  the  first  feoffor  : 

fcl  LU  Mct  3^   ®"^  thereof,  I  conceive  with  Littl.  cap.  (c)  Discont.  44.  that  the 

8cct.64.Lit.fol.  survivor  may  enter  in  respect  of  the  right  accrued  to  him;  other- 

142 a.  b.  Co.      wise  this  mischief  will  follow,  that  the  heir  of  that  feoffor  who 

Lit.  337  a.         jjgj  cannot  enter,  because  the  right  doth  survive,  nor  shall 

[  *  43  b.  J  «(|]e  survivor  enter,  because  he  shall  not  take  benefit  of  the 

Co.  Lit.357b.    infancy  of  his  companion  ;  but  that  the  survivor  shall  be  driven 

to  his  writ  of  right,  which  without  doubt  he  may  have,  because, 
after  the  feoffment,  the  joint-tenants  might  have  joined  in  it. 
And  if  the  hu-band  within  age  makes  a  feoffment  in  fee  and 
Co.  Lit.  634.      dies,  the  heir  of  the  husband  cannot  enter  to  avoid  this  feoff- 
ment, because  nothing  descended  to  him  from  the  husband : 
for  the  hw  doth  not  respect  what  estate  the  ancestor  gives, 
but  vvhat  estate  he  had  before  the  gift,  and  what  right  and 
title  the  ancestor  leaves  to  descend  to  his  heir :  and  therefore 
If  an  infant  te-  if  an  infant  he  tenant  in  tail,  and  makes  a  feoffinc^nt  in  fee,  and 
nantintaii        ^\q^  \^  ithout  issue;  his  (ff)    collateral  heir   cannot    enter  to 
ment  i*n  fee  *     avoid  this  feoffment ;  for  although  by  his  feoffment  he  gave  fee 
nnddiewithout  simple,  yrt  wlieu  he  died  without  issue,  nothing  descended  to 
issue,  his  col-    (ij^  heir,  in  respect  of  which  he  could  enter(B) :  so  if  lands  be 
cannot  enter  to  l?*ven  to  one  and  the  heirs  females  of  his  body,  and  he  has 
aToid  the  feoff-  issue  a  SOU,  ard  makes  a  feoffment  in  fee,  and  dies  within  age 
ment.  without  issue  iemale,  the  son  shall  not  enter  in  thi^  case  for 

(rf)  1  Roll.  676,  the  said  infancy,  because  no  right  descended  to  him.     So  if  an 
^  infant  be  ien-Ani  pur  (e)  outer  vie,  and  makes  a  feoffment  in  fee, 

(e)  Co.  Lit.336  ^^^  Cestut/  que  xie  dies,  the  infant  or  his  heir  shall  never  enter 

upon  the  feoffee,  but  he  in  reversion  or  remainder:  but  foras- 
much as  the  infant  himself,  during  his  life,  might  have  entered 
upon  the  feoffee  in  the  right  of  his  viifc  only,  and  not  in  respect 
of  any  right  which  he  himself  had,  it  seems  reasonable  with 

(f)  Lit.  sect.  Littleton,  fol.  43.  that  the  wife  in  the  said  carse,  when  the  {f) 
5^*h^w^^^*  husband  within  age  makes  a  feoffment  in  fee,  may  enter  in  her 
Lit.  142a.*  ow"  f'g''^  '"  which  right  her  husband  might  have  entered; 
Palm.  254.         and  €0  potws^  because  the  husband's  heir  cannot  enter  :  but  if 

the  husband  within  age  takes  a  wife  tenant  in  general  tail,  and 

makes  a  gift  in  tail  to  another,  by  which  he  gains  a  new  rever- 

(  )C    Lt  336  ®'^"  '"  ^®^'  there  the  entry  is  given  to  the  wife  for  the  cause 

bf  337a.^         aforesaid,  i.e.  that  the  husband  might  have  entered  in  her(g) 


(b)  In  Zouch  V.  Parsons,  3  Burr.  1807.  't  tail  and  the  remainderman;  neither  claims 
Lord  Mansfield  said,  *'  There  is  no  differ-  "  under  him  ^hose  act  is  in  question,  but 
*'  cnce  in  this  res|)ect  between  the  heir  in    '*  both  claim  performam  dQniJ** 
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right;  also  the  heir  of  the  husband  who  has  the  new  reversion 
defeats  the  estate  tail  given  by  the  infant,  presently  the  new 
reversion  by  act  'in  law  vanishes  from  the  one,  and  vests  in 
the  other,  (a)  and  the  wife  by  operation  in  law  shall  be  pre-  (a)  Co.  Lit.336 
sently  seised  of  her  ancient  estate;  for  when  the  estate  tail  is  b. 202a. 
defeated,  which  was  the  cause  of  gaining  the  new  reversion, 
the  heir  cannot  have  the  estate  which  his  ancestor  had  before 
the  gift  ;  for  his  ancestor  before  the  gift  had  nothing,  but  in 
the  right  of  his  wife,  which  determined   by  his  death,  as  it 
is  held  in  +  4  H.  6.  2.  where  the  case  was,  that  a  man  seised  of 
certain  lands  in  the  (6)   right  of  his  wife,  made  a  feoffment  Husband  seised 
thereof  by  deed  indented  to  certain  per«?ons,  upon  condition  wife  makes  a* 
*that  they  should  lease  the  lands  again  to  the  husband  and  wife   [  *  44  a.  ] 
for  their  lives,  with  divers   remainders  over   in  tail,  the  re-  feoffment  by 
mainder  to  the  right  heirs  of  the  husband,  and  afterwards  the  deed  indented ; 
husband  died,  the  feoffees  leased  the  land  to  the  wife  for  life,  the  husband 
with  remainders  ovt-r  in  tail,  the  remainder  to  the  right  heirs  dies,  the  con- 
of  the  wife,  where  it  should  be  to  the  right  heirs  of  the  hus-  ^^^?^  'f 
band:  and  in  that  case  it  is  resolved,  that  for  the  condition  heir  may  en*ter, 
broken,  the  (r)  husband's  heir  might  enter  ;  for  although  no  and  after  his 
right  descended  to  him  from  the  husband,  whose  estate  deter-  entry  his  estate 
mined  by  his  death,  yet  the  title  of  condition,  which  he  him-  the  estote^s 
self  created  on   his    feoffment,  and  reserved  to  him  and  his  immediately 
heirs,  should  descend  after  his  death  to  his   heir;  and  so  a  revested  in  the 
difference  between  a  title  of  entry  by  reason  of  a  condition,  J^' 
and  a  right  of  entry   by  reason  of  infancy  ;   for  none  shall  ^/    ^*  ^'* 
take  benefit  of  the  infancy  of  his  ancestor,  but  he  who  has  a  1 4H. 6. 2a.b. 
right  descended  to  him  from  the  same  ancestor;  but  the  heir  F»tz.Entrc 
may  take  benefit  of  a  condition,  although  no  riglit  descends  to  BJ.°£ntre  con- 
liiiQ  from  the  same  ancestor.   Three  other  points  are  in  a  man-  geableSS. 
Tier  resolved  in  the  said  case  of  (d)  4  H.  6.     1.  That  when  the  ^^'  Condit.  71. 
husband's  heir  enters  for  the  condition  broken,  thereby  the  ^jy^j^^.g^^^'*  *' 
feoffment  which  made  the  (e)  discontinuance  is  defeated,  and  by   (c)  Co.  Lit.  336 
<^onsequence,  the  discontinuance  itself  is  defeated:   2.  That  h. 202a.  Fita. 
after  the  heir  of  the  husband  hath  entered  for  the  condition  ble\^Br.Ei^t% 
broken,  the  estate  of  the  heir  vanishes  (c)  and  the  estate  is  (/)   congeabie38. 
**« mediately  revested   in    the   wife,   without  entry  or  claim  Br.  Condit.  71. 
made  by  her ;  for  the  heir  enters  by  force  of  the  condition,  and  „, '^„  o 

»••/»  •!  i"!  nuance  o. 

'Jot  m  respect  ot  any  right;  and  there  two  cases  are  put  to  (rf)4H.6. 2b. 
prove  it :     1.  If  tenant  for  life  makes  a  feoffment  in  fee  upon  3a»b. 
condition,  who  enters  for  the  condition  broken,  now  the  feoff-  IfnuancFsl^^^ 
J^dit  is  avoided,  and  by  consequence  the  reversion  presently  (/)Co.Lit. 
*^y  the  entry  revested.    2.  If  the  husband  himself  had  entered  202a.  336b. 
Jj^r  the  condition  broken,  it  had  revested  the  estate  in  the  wife.  Lit.  sect. 632. 
^he  third  point  observable  in  the  said  case  of  (g)  4  H.  6.  is,  (g)  4H.  6.  2  b. 
^'^^t  although  the  wife  had  accepted  an  estate  for  life,  and  so  '^^^' 
^^ncluded  herself  by  acceptance  to  have  any  Cut  in  vita^  yet 
^hen  the  estate  which  she  had  taken  is  defeated  by  the  con- 

>.  (c)  Vid.  the  judgment  of  Abbott,  C.  J.,  in  whole  interest  to  B.,  subject  to  a  right  of 

^^^  V,  Bateman^  2  Barn,  and  Aid.  168.,  in  re-entry  on   the  breach  of  a  condition;  he 

^^ich  ca.se  it  was  held,  that  where  A.,  being  might  enter  for  the  condition  broken,  al- 

■^^^^Se9Bed  of  a  term  ojf  years,  demised  his  though  he  had  no  reversion. 
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dition,  the   conclusion  by  the  acceptance  is  also  avoided. 

Privies  in  law,  Vide  Littleton,  cap.  Discontinuance  43.     Privies  (a)  in  law, 

as  lord  byes-  ^g  j^^d  by  escheat,  &c.  shall   never  take  benefit  of  the  pri- 

nortake^be-  ^i^J  ^^  infancy,  because  be  is  a  stranger  to  him  ;  and  Wtien 

nefitoftbe  the  infant  dies  without  heir,  the  feoffment  is  unavoidable. 

privity  of  in-  fhe  same  law  of  (J)  coverture,  and  Nonsance  memories  {1^)^ 

fancy.  ^^^  ^^  y^^  ^jH  jjg^g^  understand  your  books  in  14  Edw.  3. 

(«)  P^"J- 254-.  Dumfuii  infra  cetatem  6  F.  N.  B.  192.   22  E.  3.  50.  Dumfuit 

ijmI  iRoU  infra  cetatem  2.  18  E.  2.  (r)  Brev.  831.  39  E.  3.  29.  43  Ed.  3. 

r  ♦  44  b.  ]  *49  Ed.  3.  13.  39  H.  6.  42.  34  H.  6.  31.  6  H.  4.  3.  9  H.  6. 6. 

lfep.401, 442.  T  H.  4.  5.   2  H.  4.  13.   32  H.  6.  27.     The  Abridgment  of  the 

MH.  6. 27a.  Book  of  Assises,  87  b.  7  H.  5.  9. 

Br.  Entry  con-  ' 

geable  129.  Palm.  234.  3  Bulst.  279.  2  Inst.  483.    (b)  I  Roll.  Rep. 401.  3  Bulst  272.    (c)  Palm.  254. 

If  the  estate  of  It  was  aiso  resolved,  that  if  the  estate  of  the  {cT)  infant  had 
the  infant  had  been  upon  condition  to  be  performed  by  the  infant,  and  the 
d^d°  "t° b*^^'*'  condition  had  been  broken  during  his  minority,  that  the  land 
performed  by  had  been  lost  for  ever.  Nofe,  reader,  as  to  that,  it  is  to  be 
the  infant,  and  known,  that  there  are  (e)  two  manner  of  conditions,  sciL  a 
Wh«°^*^"*"  condition  in  fact,  that  is,  expressed,  as  to  pay  money,  or  to 
broken  during  do,  or  not  to  do  some  other  act,  &c.  and  condition  in  law, 
his  minority,  that  is  implied:  also  conditions  in  law  are  of  two  natures, 
the  land  had      ^^^y.  (/)  by  the  common  law  knd  by  the  statute :  and  conditions 

been  lost  for        •      i    '^    u     ^u  i  •      i  i  r»     l*   i.  • 

eyer.  in  Jaw  by  the  common  Jaw  are  m  two  sorts,  one  of  which  is 

Differences  be-  founded  Upon  a  confidence  and  skill,  and  the  other  without 
tweencondi-  confidence  or  skill.  Conditions  in  law  by  statute  law  are  also 
tionsinfact  of  two  qualities,  sciL  when  the  statute  for  execution  of  the 
*^  vr*i  s«  condition  in  law  gives  recovery,  and  when  the  statute  gives  an 
(0  Hard.  11.  entry  and  no  recovery ;  as  to  the  condition  in  law,  which  is 
lRoll.Rep.198.  founded  upon  (g")  skill  and  confidence,  as  the  offices  of  nar- 
(/)  Hard.  11.  kership,  stewardship,  &c.  in  fee,  which  descend  to  an  infant, 
fgj Co! Lit,  or  a  feme-covert,  if  the  condition  in  law  annexed  to  the  said 
233b.  offices  be  broken,  it  shall  bar  the  infant  and  feme-covert  for 

Hard.  11, 32.  ever:  the  same  law  of  liberties  and  franchises:  but  if  the 
Co.  Lit.  3b.  infant  or  feme-covert  be  lessee  (/?)  for  life,  or  tenant  by  the 
Carth.43.  curtesy,  or  tenant  in  dower,  and  the  infant,  or  the  husband  of 

W  il^S^Qh**  ^^^  wife,  makes  a  feoffment  in  fee,  and  the  lessor  enters  for  the 
<5odb.345  365.  forfeiture,  as  he  may,  yet  it  shall  not  bar  the  infant  or  feme- 
covert,  but  that  the  infant  or  feme-covert,  after  the  death  of 
the  husband,  may  enter,  for  that  is  by  force  of  a  mere  condi- 
tion in  law,  without  any  skill  and  confidence  annexed  to  the 
estate.     If  an  infant,  or  a  feme-covert,  lessee  for  life,  commits 
fi)  Plow.  364b.  waste,  and  the  lessor  recovers  in  an  action  of  (i)  waste,  it  shall 
C    LU  54?a^     bind  the  infant  and  feifie-covert ;  for  the  statute  gives  the 
F.  N.B.  591.      action  to  recover  the  land.     The  same  law  of  (A*)   Cessavit^ 
{k)  Piowd.  364  ^"d  of  other  like  cases:  as  if  an  infant  be  Gaoler,  and  sufiers 
b.  2  Inst.  401.    an  escape,  there  an  action  lies.     But  if  the  condition  in  law  be 

by  force  of  a  statute  law,  which  gives  an  entry,  and  no  action; 
(0  2  Inst.  3S2.  as  (/)  if  an  infant,  or  the  husband  seised  in  the  right  of  his  wife, 
Co.  Lit.  233  b.    aij^ns  in  mortmain,  there,  although  the  lord,  of  whom  the  Ian  ' 

is  held,  enters ;  yet  the  right  of  the  infant  or  feme-covert  i 


(d)  Vid.  note  (a)  to  Beverley's  case,  Vol.  II.  p.  570, 
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not  barred,  no  more  than  in  the  case  of  a  condition  in  law  by  see  Cro.Car.7. 
the  common  law,  which  is  grounded  upon  the  alienation  of  Savemy.Stnith, 
the  infant  tenant  for  life,  or  of  the  husband^  &c.  where  entry 
to  the  lessor  is  given  by  the  common  law.  And  so  you  will 
better  understand  your  books  in  31  Ass.  pi.  17.  Br.  Covert.  71. 
Plow.  Com.  Stoweirs  case  S55.  Doctor  and  Student,  lib.  2. 
fol.113.  Ftrfe  13.  (31)  Edw.  3.  Age  54.  14  Edw.  3.  88.  28 
Edw.  3.  99.  2  Edw.  2.  Age  132.  9  Edw.  3. 

♦Note,  reader,  that  a  condition  in  law  by  force  (a)  of  a  sta-    [  *  45  a,  ") 
tote  which  gives  a  recovery,  is  sironger  than  a  condition  in  a  condition  in 
law  without  a  recovery ;  for  (b)  if  lessee  for  life  makes  a  lease  law  by  force  of 
for  years,  and  afterwards  enters  into  the  land  and  commits  ^.statute  which 
waste,  and  the  lessor  recovers  in  an  action  of  waste  against  the  coveryiT' 
lessee  for  life,  he  shall  avoid  the  lease  for  years,  made  before  stronger  thana 
the  waste  committed  (c) :  but  if  lessee  for  life  makes  a  lease  condition  in 
for  years,  and  afterwards  enters  and  makes  a  feoffment  in  fee,  a^recorenr! 
t&e  lessor  shall  not  avoid  the  lease  for  years.     So  if  the  tenant  r^)  Co.Lit.233 
makes  a  lease  for  years,  and  afterwards  is  attainted  of  felony,  b.  12  E.  4.21. 
or  dies  without  heir,  the  lord  by  escheat,  althouj^h  he  recovers  P®""  ^*"' 
by  writ  of  escheat,  shall  not  avoid  the  term.     But  afterwards  The  supposed 
it  appeared  in  the  principal  case,  that  the  said  supposed  feoff-  feofltocnt  hav- 
ment  of  the  said  Prudence  was  executed  by  letter  (d)  of  at-  cutcd^y letter 
torney  made  by  the  said  Prudence;  wherefore  it  was  resolved,  of  attorney,  is 
that  it  was  void,  and  that  the  land  did  escheat  to  the  Queen.       yo*^»  and  the 

'  land  shall  es- 

cheat.   (6)  Co.  Lit.  233  b.     (c )  Co.  Lit.  333  b.  Vin.  Ab.  Estate  F  b.  7.    (rf)  Ante  42  b.    2  Inst.  483. 
9  Co.  76  b. 


JEHU  WEBB'S  CASE,  [  45  b.  ] 

Mich. 6  Jacobi  I. 

In  the  Common  Pleas. 

Snmt  of  the  office  of  the  King's  Tennis-plays  in  Westminster,  &c.  shall  be         Webb 
taken  to  mean  the  tennis-plays  for  the  King's  household,  and  not  simply        j.    ^' 
for  the  tennis-play  when  the  King  himself  plays  in  his  royal  person.        Pt.  VIII.— 45  b. 
In  an  assise  to  recover  the  seisin  of  such  office,  the  plaint  averred  that 
the  olRce  was  an  ancient  office,  but  did  not  shew  that  any  profit  belong- 
ed to  the  office;  upon  exception  taken,  the  plaint  was  held  to  be  good. 
In  what  cases  an  assise  lies  by  the  common  law,  and  in  what  by  statute 
West.  2.  c.  85.  yid.  the  Entry,  Co.  Entr.  60.  pi.  1. 


«^EHu  Wbbb  brought  an  assise  against  Sir  Thomas  Knyvet,  sEatt.  24i. 
Knt.  Lord  Knyvet,  John  Freeburne,  and  Roger  RoUes,  de 


230  Jehu  Webb's  Case.     PartVIII.-45  b.— 46  a. 

libero  tenemento  sua  in  Westminster,  and  made  his  plaint  de 
officio  magisir.  ludorum  pilarum  palmarium  (Anglicdj  the  office 
of  the  Master  of  the  Tennis-playa,)  domini  Regis  nunc  in  West- 
minster ;  and  for  his  title  said,  Quod  offidum  prcdd\  est  anti' 
quum  offidum  in  Westm*  pr{Bd\  quodque  dominus  ilex  nunc 
27  Nov.  anno  5.  by  his  letters  patent,  &c.  ex  certd  scientid  ei 
mero  molu  dedit  et  concessit  eidem  Jehu  pned*  offidum  MagisU 
ludorum  pilarum  palmarium  tarn  infra  palatium  de  West*  prasd^j 
quam  alibi  dicti  dom^  Regis  nunc  AnglicCj  habend*  et  gaudend* 
prced*  offidum  eidem  Jehuy  8fC.  durante  terttpore  vitcp  ipsius 
Jehuy  SfC.  by  force  whereof  the  said  Jehu  was  seised  of  the  said 
oflBce,  with  the  appurtenances,  for  his  life,  and  that  he  took 
and  received  the  profits  thereof  to  his  ownuse,  until  the  de- 
fendants wrongfully,  and  without  judgment,  disseised  him,  &c. 
The  resoiutton  and  the  defendant  pleaded,  no  wrong,  no  disseisin.  And  upon 
of  the  Court,     ^j^  evidence  to  the  recognitors  of  the  assise  in  this  term,  it  was 

held  per  totam  curiam,  that  where  the  grant  was  in  English, 
of  the  office  of  the  King^s  Tennis-plays  in  Westminster,  &c. 
that  this  grant  should  be  taken  in  a  reasonable  sense ;  that  is  to 
say,  the  tennis-plays  for  the  King^s  household,  and  not  only  for 
the  tennis-play  when  the  King  himself  plays  in  his  royal  per- 
son ;  for  the  King  is  the  head  of  his  household,  and  therefore 
a  digniori  parte^  the  tennis-plays  for  his  household,  may  well  be 
A  commission    called  the  King's  tennis-plays  :   so  where  a  commission  is  made 
to  take  boys^     ^q  jj^j^g  jjovs  singing  in  cathedral  churches,  &c.  or  other  places 
thcdSd  "*  ^*"     where  children  are  taught  to  sing,  to  furnish  the  King's  chapel, 

E^  46  a.  ]    these  general  "^^^words  by  construction  of  law,  have  a  reasonable 
lurches,  &c.    intendment,  sciL  that  such  boys  as  are  brought  up  and  taught 

te"?d*  f'^"  h  ^®  ^*"S?  *^  ^^^^  ^"^  p»^^  their  living  by  it,  may  be  taken  for  the 
boys  as  are  King's  service,  and  it  will  be  a  good  preferment  for  them  to 
taught  to  sing  serve  the  King  in  his  chapel :  but  the  son  of  a  gentleman,  or 
as  a  me^  of  ^^^.  other,  who  IS  taught  to  sing  for  his  ornament,  delight,  or 
Uvdihoodf*'^      recreation,  and  not  thereby  to  get  his  living,  cannot  be  taken 

against  his  will,  or  the  consent  of  his  parents  or  friends ;  and 
so  it  was  resolved  by  the  two  Chief  Justices,  and  the  whole 
Court  of  Star-chamber,  anno  43£liz.  in  the  case  of  one  Evans, 
who  had  by  colour  of  such  letters  patent  taken  the  son  of  Clif- 
ton (a  gentleman  of  quality  of  Norfolk)  who  was  taught  to 
sing  for  hfs  recreation  ;  which  Evans,  for  the  said  ofience,  was 
In  what  cases    grrie^ouslv  punished.     And  in  the  case  at  bar,  divers  questions 

an  assise  lav  bv  ^  «  ■  ^  ^  ^ 

the  common  were  moved,  in  what  cases  an  {a)  assise  lay  by  the  common  law, 
law,  and  in  and  in  what  by  the  stat.  of  Westm.  2.  cap.  (b)  25.  It  is  to  be 
w*t^^2***  observed,  that  at  the  common  law  there  was  but  two  forms  of 
fa)  Co. Lit.  159  writs  of  assise  of  Novel  disseisin,  sciL  Assise  de  libero  ienc" 
a.  menlOy  and  Assise  de  communid  pasturce  for  his  cattle,  &c.  which 

(6)  2  Inst.  409,  was  SO  (c)  neccssary,  that  without  it  his  freehold  could  not  be 
&^/^^*'^*^'  manured,  and  therefore  it  appears  in  35  Ass.  pi.  11.  4  Ed.  2. 
Assise  de  libero  Ass.  451.  11  Hen.  6.  22  a.  and  other  books;  that  Assise  de 
tenemento  \hyo{  Ubero  tencmcnto  lay  of  land,  rent,  and  all  other  things  whereof 
atTothw  thi^  ^  (^^  Prcecipc  quod  reddat  lay  at  the  common  law.*  But  of 
whereof  a  pr<r-  (/)  profits  apprender  in  certo  loco^  the  statute  of  Westm.  2. 

ripe  qwtd  reddat 

Ivy  at  the  common  law.    The  stAt.  Westm.  2.  gave  an  assise  of  Novel  disseisin,  in  lieu  of  a  fuodptr^ 

mietat,  of  profiU  apprendre  in  certo  loco,     (c)  2  Inst.  411.     {d)  Ibid,     {e)  Ibid,     (/}  Ibid. 
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cap.  25.  gave  an  aasise  of  Novel  disseisin^  in  lieu  of  a  Quod 
permittat,  which  was  the  remedy  for  them  at  the  common  law, 
before  the  said  statute,  as  is  to  be  seen  in  4  Ed.  3.  Ass.  449. 
8  Ed.  2.  Ass.  335.     16  Ed.  2.  Ass.  370.    31  Ed.  1.    Ass.  440, 
&c.     And  in  some  case  the  stat.  gives  an  assise  in  case  where  In  some  cases 
there  was  not  any  clear  and  certain  remedy  at  the  common  law;  *^*  statute 
for  if  one  had  not  such  profits  apprender  but  for  term  of  his  wb^^e^**** 
life,  it  was  held,  that  he  should  not  have  a  Quod permiltat  for  was  not  any 
them,  because  such  writ  was  in  the  nature  of  a  writ  of  right,  clear  and  cer- 
as  appears  in  30  Ed.  1.  Quod'permitlald.  where  in  a  Quod  l?c°common*' 
permittat  battle  was  wafi:ed  (a).     Vide  4  Ed.  3.  38.     32  Ed.  1.  law. 
Juris  utrum  14.  F.  N.  13.  124.  R  C.     And  therefore  the  stat. 
saith,  Quod  breve  assisce  fiovas  disseisime  locum  habeat  (a)  in  (a)  2  Inst.  411. 
pluribus  casibus  quam  prius  habuit:  and  first  the  statute  begins. 
Cum  proficuis  capiendisy  colligendis^  aut  recipiendis  in  alieno 
soloy  SfC.  ut  in  boscisy  scilicet^  de  estoveriis  bosciy  et  prqficuo  ca- 
piend*  in  bosco.    2.  De  (b)  nuciV  et  glandib^  et  aliisfructiV  in  (h)  2In8t.  411. 
alieno  etiam  solo  colligendis^  which  are  examples  of  profits  to  be  ^*  ^'  ®'  "^^  ^• 
taken  in  woods.     3.  De  (c)  corrodio^  and  of  the  parts  thereof,  W  2 Inst  4ii. 
quiu  pertinent  ad  victum  et  vestitum^  scilicet  *liberatione  bladi  ac     [*46  b.  ] 
aliorum  victualium  ac  necessariorum^  as  apparel,  lodging,  wash- 
ing, &c.  in  certo  loco  annuatim  recipiend*  which  is  well  explained 
by  this  word  recipiend*/  for  a  corody  is  properly  to  be  received, 
and  estovers,  and  the  other  profits  to  be  taken,  scil.  capiend"  et 
colligend\    So  the  first  profits  are,  prqficua  capiend*  sen  col' 
ligend\  and  the  corody,  &c.  is  proficuum  recipient. 

4t.  De  (d)  tolnetOy  (et  ut  specieV  ejusdem)  tronagioy  passa^io^  Toinetum. 
pontagio  (c),  pannagio  et  hiis  simiV  in  certis  locis  capiendis,  Tol-  ifl^A*?**  ^^' 
netuniyUe.  theoloniumyTsKosy  Grasci^  et  Latin^  vectigaly  quod  Da^sl3a. 
diciturj  a  vehendoy  quia  prasstatur  de  rebus  qucc  vehuntur,  a  ve^  12  Co.  33. 
hendis  mercibusy  sic  dictum^  unde  dicuntur  vectores  qui  vehunty  ?\^®*  */|  *' 
tt  Bractony  lib.  2.  cap.  24.  numero  3.    Si  cui  concedatur  talis  li*  ^*^^    ^^ 
hertaSy  SfC.  quod  theolonium  et  consuetudines  capiat y  (which  is 
the  word  that  the  statute  uses,  scil.  capiendis)  infra  libertatem 
suam  de  ementibus  et  vendentibusy  S^c.   Vide  Fleta,  lib.  1.  cap.  47. 
et  notOy  Bracton  wrote  in  the  end  of  Henry  the  Third,  father 
of  Kinff  Edward  I.  and  Fleta  wrote  in  the  reign  of  King 

£dward  I.  who  made  the  said  act.     And  in  the  Gospel  of  St. 

Matthew,  cap.  ix.  ver.  9.    Jesus  transiens  vidit  hominem  seden- 

lem  ad  telonium:  Mark  ii.  14.  Luke  v.  27.   Vide  30Edw.  1. 

Assise  401.    No  assise  lies  of  suit  to  a  mill  (b),  but  a  writ  De  ^<*  "*!•«  ^^ 

'  of  a  suit  to  a 

itiUly  but  a  writ  De  »ecta  ad  moUndinum.    Assise  lies  of  the  tolls  of  a  mill ;  so  of  toll  thorough,  toll 
^t^rerse^  and  toll  tarn. 


(a)  By  stat.  59  Geo.  3.  c.  46.  in  no  writ  of  does  not  lie  of  an  annuity  or  pension,  1  H. 
Hght  shall  the  tenant  be  received  to  wage  4. 1  b.  Nor  of  a  rent  reserved  out  of  tithes 
battel;  nor  shall  issue  be  joined,  nor  trial  be  only.  Holden  v.  SmaUbroke^  Vaugb*  804. 
had  by  battel  in  any  writ  of  right.  Com.  Dig.  Assise,  B.  3.    But  assise  lies   of 

(b)  For  an  assise  does  not  lie  for  a  service  estovers,  although  the  wood  be  stubbed  up. 
Omitted.  So  it  does  not  lie  for  homage,  so  that  there  neither  is  nor  can  be  wood 
1  H.  4.  1  b.  Nor  of  a  bridge  not  repaired,  or  again,  Cowper  t.  Andrewi,  Hob.  43.  Vide 
a  like  nonfeasance,  Rol.  Ab.  Assise  L.  Nor  Booth  on  Real  Actions  864.  Fitz.  Nat.  Brev.. 
does  an  assise  lie  for  not  scouring  a  ditch  by  183. 

^hicb  the  land  is  surrounded,  ib.    Amsc 
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seeia  ad  mohndinum^  but  of  the  toll  of  a  market  an  assise  lies ; 
t  Q.  and  so  of  the  toll  of  a  mill.     Vide  9S  H.  3.  f  435.  tit.  Assise 

427.  ace.     So  of  toll  thorough,  toll  traverse,  and  toll  turn,  and 

all  these  a  man  shall  have  in  his  own  land  ;  and  yet  he  being 

Ttw^^um.      disseised  of  them,  shall  have  an  assise  of  them.    Tronagium  est 

species  iolneiiy  et  dicitur  a  trona^  which  signifies  a  beam  with 

which  things  are  to  be  weighed,  et  proprie  tronagium  exigi  de- 

ti.e.Poizage.  bet  de  ponoeratione  lanarum^  etpesagium  +  exigi  debet  de  mer'- 

dbusy  as  appears  by  a  record  in  tiie  Treasury,  Hil.  5  Ed.  3. 

LAncoM  numer*  32.  but  the  one  is  often  taken  for  the  other. 

And  it  appears  by  Fleta,  lib.  2.  cap.  13.  which  was  written  in 

the  time  of  E.  1.  in  which  time  the  statute  was  made,  that  trona 

PU8agiaiii;no-  signifies  a  beam.     Passagiumj  thvit  is  properly  a  ferry  for  the 

yel  disseisin      passage  of  men  and  cattle  over  a  water,  for  which  the  owner 

hes  not  of  a     y^^^  ^  |^j| .  f^^  -f  ^  ^^^  j^^g  passage  in  the  barge  or  vessel  of 

another,  to  the  church,  or  elsewhere,  it  is  not  any  profit,  but  an 

easement,  whereof  no  assise  lies,  as  it  is  adjudged  in  31 E.  3. 

Ass.  44.  and  19  Ed.  2.  Ass.  309.  and  34  Ass.  pi.  13.  an  Assise 

de  Novel  disseisin  doth  not  lie  of  a  (a)  way  (c),  because  it  is  but 

an  easement,  and  no  profit  to  be  taken,  nullum  proficuum  red' 

Pontagium.       piend^y  as  the  statute  speaketh.  (6)  Pontagium^  pontage,  is  a  toll 

337^'^Br*Chi-  '^^  passage  or  carriage  over  a  bridge,  and  thereupon  it  is  called 

minS.  Br.       vonlage,  as  appears  3  Ed.  3.  Ass.  445.  and  F.  N.  B.  227.  and 

Pleint  in  As^i.  Register  259.  Rex  collectoribm,  S^c.  pontag"  in  villd  de  S.,  S^c. 

r  ♦  47  a.  J  ^pannagium  (d)  is  a  toll  for  the  paving  or  a  city,  or  a  causey, 

plIL^'m.^^'    or  a  way,  as  appears  in  3  Ed.  3.    Assise  445.  F.  N.  B.  227. 

(6)DaTi8l3a.  Reg.  259.  and  in  old  times  it  was  written  pavagium^  or  pau' 

^   .  vagiuniy  or  pavigium,  and  by  corruption  pannagium,  sett  nn, 

Davis  13  a.        f^^  ^^^  g^^^    ryg^  statute  goes  farther,  et  his  similibusj  as  for 

(c)Day.l3a.b.  (c)  murage,  sciL  toll  for  making  of  a  wall  for  safeguard  of 

men  in  time  of  ^ar  or  tumult,  as  appears  in  the  said  books  of  3 
Cwnage.  Ed.  3.  iind  F.  N.  B.  227.    Register  259.     Cranage  (rf)  is  a 

pL27J^^^       toll  for  drawing  of  merchandize  out  of  vessels  to  the  wharf, 

&c.  and  so  called  because  the  instrument  is  in  the  form  of  a 
crane.     Vide  Dyer  18  Eliz.  352.  and  the  book  of  Entries  3. 
Stallage,  &c.     So  of  Stallage,  (e)  picage,  wharfage,  anchorage,  pedagium, 
(e)  Dav.  13  b.    q  p^fj^  dictum,  quod  a  transeuntibus  solvitur. 
Assise  of  an  5.  De  (f)  officHs,  scil.  custodHs  boscorum,  parcorunij  foresta- 

office  lay  at  fum,  chacearum,  warrennarum,  portarum,  et  aliis  ballivis  et 
if)  F.N.  B.'  officiis  infeodoj  jacet  de  ccetero  assisa  noxas  disseisince  ;  which 
17S.  f.  Post,  words  {de  ccetero)  have  persuaded  divers,  that  an  assise  of  an 
W  a.   2  Inst     office  did  not  lie  at  the  common  law  ;  and  so  are  some  opinions 

in  16  Ed.  2.  Ass.  370.  and  that  no  assise  by  the  statute  lay  of 
{g)  2  Inst. 412.  any  office,  but  of  an  office  in  (g)  fee,  because  the  assise  came 

in  lieu  of  a  Quod  permittat,  which  none  could  have  at  the 

time  of  making  the  act,  as  bath  been  said,  but  tenant  in  fee. 

ot^^t7     ^'*  *  E^-  ^-  Assise  449.  and  8  Ed.  2.  ibid.  358.    But  it ap- 

Prtteipe  jmod  reddat  lay  at  the  common  law. 

(e)  Assise  lies  of  a  way  appendant  or  ap-  (o)  Pannagium  is  properly  a  liberty  for 
purieoant,  though  not  of  a  way  in  gross,  hogs  to  feed  on  acorns,  &c.  Note  to  former 
Fitz.  Nat.  Brer.  1S3,  184.  Edition.    Vid.  Moor.  46. 
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pears  by  our  books,  that  an  assise  lay  of  an  office  ui  de  (a)  M  F.  N.  B. 
kbero  ienemeniOy  at  the  common  law,  for  of  all  that  a  Praecipe  *  J®  '-^  ^""^ 
quod  reddat  lay  at  the  common  law  an  assise  lay.    7  Ed.  3.  im^'.assIb.?. 
63  b.  in  Henry  de  Parker's  case  a  writ  of  entry  in  the  per  and 
eift,  de  BMvar*  custodiendi parcum  de  Charkell  cum  pertintn" 
His  ;  and  8  Ed.  3. 55  b.  56  a.  the  Bishop  of  Salisbury  s  case,  a 
writ  oiAiel  de  Bedelria  hundredi  de  Cademinster^  et  nota  there 
dictum  Sloufe,  10  Edw.  3.  27  b.  ace.  and  19  Edw.  3.  View. 
77.    Ad  lerminum  qui  prceteriit  brought  de  Bedelria  de  Soke 
of  Winchester  :  and  exception  was  taken,  that  it  was  a  profit 
issuing  out  of  no  freehold,  et  non  allocatur  (i).     18  Eow.  3.  (a)  Co.  Lit  20 
27  a.     A  Formedon  of  the  office  of  Serjeanty  in  the    cathe-  a.   i  RoU.838. 
dral  church  of  Nichol'.     Vide  (c)  27  H.  8.  12  a.    7  H.  6.  8  b.  lj^.\P^' 
7  (d)  Ass.  pi.  12.     10  (c)  Ass.  pi.  11.  the  statute  saith,  office  ''^'****^ 
in  fee;  yet  aii  assise  lies  of  an  office,  although  the  disseisee  Ah  assise  lies 
has  but  an  estate  for  (/)  life  ;  for  the  statute  was  made  as  to  ^^^  **®^> 
that  in  affirmance  of  the  common  law,  as  in  30  Ass.  pi.  4.  offi'  aisseuL  has 
cium  (g)  messoris;   22  Hen.  6.  9  b.  the  office  of  (h)  packing  bat  an  estate 
of  cloths,  &c.  and  if  the  office  of  sheriff  is  granted  for  life,  ^'^'^^«- 
an  assise  lies  of  it,  9  Ed.  4.  6  a.  b.  the  office  of  one  of  the  (f)  ^g^^^g^^^" 
clerks  of  the  crown  in  the  Chancery,  18  Edw.  2.  Assise  377.  Prascipcquod 
Assise  of  the  office  of  the  beadle  of  the  hundred  (honour)  reddat  i. 
of  Westminster  and  Middlesex,  and   4  Edw.  2.  Assise  449.  i^.^^^?^ 
and  ibid.  8  Ed.  2.  385.   *the  Archbishop  of  Canterbury  by     ri 47bT' 
deed  dedit  Johanni  Porteriam  curce  sucb  Cantuariensisy  which  &c.  9. 
grant  was  but  for  life,  and    yet  an  assise  lay,    8  Ed.  4.  16  b.  («)  fir.  Prasci- 
an  assise  of  an  office  (A)  in  the  Common  Pleas,  28  H.  8.  Dyer  P^^^^d  reddat 
7.  and  3  Mar.  Dyer  114.  an  assise  lies  of  the  office  of  a  (/)  (y'j  2ln8t.4l9. 
philizer  in  the  Common  Pleas,  and  the  post  where  he  sits  shall 
De  put  in  view,  5  Mar.  Dyer  153.     Assise  lies  of  the  office 
of  the  (m)  Register  of  the  Admiralty,  which  the  plaintiff  had 
for  life.     Note,  although  the  proceedings  in  that  Court  be  ac-  AitBougH  the 
cording  to  the  civil  law,  yet  the  offices  are  determinable  by  Pu°^f 5  *?g  "* 
the  common  law ;  so   of  a   Register  of  the  consistory  of  a  cuJijrt  be  &c^ 
bishop,  31  H.  8.  Br.  Grants  131.     Assise  lieth  of  the  office  of  cording^  to  the 
steward,  bailiff,  or  receiver  of  a  manor:  and  all  this  is  meant  fv^o^'^'^* 
of  offices  of  (w)  profit,  and  not  of  an  office  of  charge  and  no  detcrmSbte^ 
profit,  as  it  is  held  in  27  Hen.  8.  12.  and  31  Edw.  1.  Assise  bythtcommoik 
-440.      Vide  21  Edw.  J.  3,  4  b.     And  where  some  say  in  the  ^*^- 
time  of  Edward  2.  as  is  aforesaid,  that  an  assise  was  given  by  ^f )  ^^'  ^»- 
-the  said  statute   in  lieu   of  a  Quod  permittatj  there  is  (o)  no  ^i^fsb^'* 
'writ  in  the  register  of  a  Quod permittat  of  an  office  ;  and  yet  Br.  Plaint/ ftc. 
I  have  a  Register   of  Hen.   2.   which  was  long   before  the  ^^* 
said  act  ;    and  I  conceive,   that  no  writ  of   Quod  permit'  No  writ  of 
tat  lay  of   an  office,  because  a  Praecipe  quod  reddat  lay  of  it,  Q^d permit- 
^eu  before  is  said ;  and  therefore  a  man  shall  have  an  assise  of  offii^f  ^'  ^^ 
an  office  ut  de  libero  tenementOj  at  the  common  law.     And  a^a  pj^^  j. 
the  statute,  as  to  offices,  was  but  a  declaration  of  the  common  sise  lo.  BrJU* 
Jaw,  as  hath  been  said,  and  to  remove  a  doubt  which  then  *^^  76. 
was.     And  so  the  said  words  (jacet  de  ccetero,  Sfc.)  are  to  be  ys,  piij^??^ 

«isc  29.     ik)  Fitz.  Ass.  28.     (/)  Dy.  7.  pi.  10,  114.  pi.  63.  Godb.  48.  Dy.  152.  pL  9-    2  B|dwii.~12. 
1  Lev.  1.    (m)  2  Inst.  412.    (n)  2  Inst.  412.  Com.  Dig.  Aasise  B.  3.    (o)  2  Inft.  412. 
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Although  the  intended,  that  jacet  de  astero  absque  difficultate.  And  it  ap« 
couru  in  which  pears  by  the  principal  case  at  bar,  and  by  the  said  books  of 
^  ^^Ty^'  ^ffi^^®  '^^  ^^^  Chancery,  King's  Bench,  and  Common  Pleas, 
able,  yet  if  they  that  although  the  Courts  are  removeable  in  which  the  offices 
be  in  a  certain  ore,  yet  if  they  be  in  a  certain  place  at  the  time  of  the  dis- 
toe^ofth^dis-  seisin,  it  suflSceth  :  for  the  words  de  proficuo  in  certo  loco  ca- 
seiain,  it  suf-  piend*  extend  to  estovers,  &c.  and  not  to  the  clause  of  oflBces. 
ficcth.  Yide  4  Edw.  4.  2.     And  the  statute  saith  in  omnibus  supra- 

dictis  casibus  mode  consuelo  fiat  breve  de  libera  ienemento :  so 
(fl)2lngt.4ll.  that  now  of  all  profits  apprender  in  certo  (a)  foco,  the  writ 
Moor  46.  6  shM  be  de  libera  tenemento  (e):  and  the  old  writ  is  given  in  a 
Mod.  lis.         ^^^  ^jjgg .  ^^  J  therefore  in  1 1  Ass.  pi.  13.  the  writ  was  general 

de  libero  tenemento^  and  the  ^Xddui  de  quatuor  acris  saliceti; 
fi)  Fitz.  Plaint  abatis,  four  acres  of  (6)  willows,  and  to  have  reasonable  es- 
14.  Br.  Assise  tovers  in  one  hundred  acres  of  wood,  scil,  housebote  and  hay- 
167.  Br.Piaint,  bote:  and  the  plaint  was  challenged,  1.  Because  the  plaint 
*^"  ^'  ought  not  to  be  de  quatuor  acris  saliceti^  but  terras  or  prati. 

2.  Because  the  plaintiff  had  joined  in  one  plaint  two   free- 
holds, one,  scil.  the  four  acres  of  willows  at  the  common  law, 
^  48  a.  ]      and  the  other,  scil.  the  estovers  by  the  statute,  scil.  *lhe  sta- 
2in8t.4o9,  tute  of  Westminster  2.  (c)   cap.  §5.  et  nan  allocatur.     And 
410,  &c.  there  it  is  said.  Quod  isto  terming  a  plaint  of  two  rents  ser- 

vice was  adjudged  good,  for  liberum  tenemenV^  although  it  be 
(<0  Br.  Assise  Jn  the  singular  number,  yet  is  nomen  collectivum.  Vide  (d) 
&c!'lo.*  *'^"^*'  7  Ass.  18.  and  the  statute  further  saith,  et  sicut  priusjacuit,  et 

locum  habuit  in  com'  pasturaSy  ita  de  coetero  locum  habeat  in 
corrC  iurbarioij  piscarice^  et  aliis  com*  Mis  similib\  quas  quis 
habet  pertih*  ad  liberum  tenement  vel  eiiam  sine  tenemento  per 
ffherewasa  speciale  factum  ad  minus  ad  terminum  vitas.  And  the  reason 
special ^t  in^  wherefore  an  assise  lay  at  the  common  law,  of  common  of  pas- 
common  of  ture,  and  not  of  other  commons,  was,  because  there  was  a 
pasture,  and  special  Writ  in  the  register,  for  common  of  pasture,  and  not 
not  for  any  ^^  f^j.  ^^^  other  common  ;  and  in  dieb^  illis  they  held  themselves 
Dyer  84  a.  (O  strictly  to  the  form  and  order  '^f  the  register,  which  is 
(e)  2  Inst.  407.  mentioned  in  the  statute  of  Westminster  2.  made  13  Edw.  1. 
(/)  2  Insuosi  cap.  (J)  24.  Vide  temp'  R.  2.  Grants  104.  A  man  shall  not 
406,  &c.  have  a  writ  of  Assise,  quod disseisivit  eum  de  libero  estoverio  ; 

(^)  2  Inst,  412.  and  yet  Bracton  held,  1.  4.  f.  231.  quod(g)  locum  habet  assisa 

de  qualibet  communia  pertin*  ad  liberum  tenementum^  sc.  com' 

munia  pastures^  turbarfas^  S^c.  and  12  Hen.  3.  Assise  417.  that 

1 2  Inst.  412.     an  assise  lay  of  common  of  +  piscary,  &c.  And-these  opinions 

had  great  probability  of  reason,  but  because  there  wanted  a 
writ  for  them  in  the  register,  for  that  cause  before  this  sta- 


& 


(e)  So  in  an  assise  of  tithes  the  writ  shall  than  there  was  any  help  for  at  common  law, 

be  general  de  libero  tenemento^    and   the  the  general  writ  framed  shall  serve  in  the 

count  special ;  Dean  and  Chapter  of  Bristol  new  case,  and  the  special   matter  shall  be 

T.  Clerke,  Dyer  SS. ;  for  when  a  man  hath  a  shewn  in  the  count  unless  a  special  writ  be 

special  remedy  at  the  common  law  provided  expressly  provided  in  the  statute.    And  so 

for  by  writ  in  the  register  which  serves  only  also  in  an  assise  by  a  tenant  by  elegit,  sta- 

for  one  case  and  for  one  thing,  and  after-  tute,  &c.  the  writ  shall  be  de  Uhero  tene-* 

wards  a  like  remedy  is  provided  by  the  sta-  mento,  lb, 
tute  ia  another  case,  and  for  aaother  thing 
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tute  an  assise  did  not  lie  of  them,  but  a  Quod  permittai ; 
and  it  appears  by  Bracton,  lib.  5.  iracV  De  excepiionibus^  cap. 
17.  fol.  413.  who  wrote  a  little  before  the  making  of  the  said 
act,  that  original  writs  cannot  be  {a)   changed,  but  by  act  of  ^^J^J*^** 
Parliament.     For  there  he  divides  writs  into  three  branches,  changed  but  by 
Sunt  qucedam  breviaformaia  (id  est  originalia)  sen  de  cursu;  act  of  pariia- 
( which  as  appears  there,  were  first  formed  and  made  by  au-  ™^'^*- 
thority  of  Parliament:)  qucedam  judicialia  ex  eis  (id  est,  ex  ^^^^l'^^^' 
originaiibusy)  sequenlia^S^c.  quasdam  magistralia^  quas  nee  sunt 
de  cursuy  necformaia^  (id  est,  de  aliqud  certd  formd)  et  scepius 
varianty  secundum  varietatem  casuum  factorum  et  querelarum 
(as  are  actions  on  the  case,  actions  of  deceit,  prohibitions,  &c. 
which  have  not  any  certain  form,  &c.)     And  of  writs  or  ori- 
ginals formed  or  of  course,  Bracton  wrote  divers  remarkable 
things,  (b)  Breve  quidem  sum  sit  formatum  ad  similitudinem  (A)CoXit.73  b. 
regula:  jurisj  quia  breviier  et  paucis  verbis  intentionem  profe* 
renlis  exponit  et  explanafy  sicut  regula  juris  rem  quce  est  brevi" 
ier  enarrat,  S^c.     Sunt  (c)  qucedam  brevia  formata  sub  certis  (c)  ibid, 
casibus  de  cursu,  et  de  communi  consilio  totius  regni  concessa  et 
approbata,  quce  quidem  nullatenus  mutari  poterint  absque  con" 
sensu  et  votuntate  eorum.      By  which  it  appears,  that  writs 
formed,  and  of  course,  that  is  originals  were  at  first  autho- 
rized by  Parliament,  and  without  Parliament  cannot  be  al-  (<f)  2  lost.  407. 
tered  or  (J)  changed,  and  therewith  agree  our  books,  for  in-  Co  Lit.  73  b. 
asmuch  as  the  original  writ  of  Assises  ultima:  ^prcesentationis  [  *  48  b.  J 
was  formed  in  these  words,  qnis  advocatus  tempore  pads  pnB' 
sentcroit  ultimam  personam  quce  mortua  est,  this  form  shall 
hold  and  cannot  be  changed,  although  the  incumbent  resigns, 
as  appears  in  18  Edw.  2.  Assise  de  Durrien  presentment  20, 
&c.  and  F.  N.  B.  31  H.  3.  (6).    Also  the  writ  of  Warrantia 
chartas  is  framed  in  these  words,  quod  juste,  S^c.  warrantizet 
JB.  unum  messuagium  in  D.  8fc,  unde  chartam  habet,  8fC.   And 
^et  if  he  be  bound  to  warranty  by  force  of  an  exchange,  or 
by  (e)  homage  ancestral,  the  form  of  the  writ  shall  not  be  W  ^y'^-^^- 
altered,  9  Ed.  4.  49  b.  21  (/)  H.  6.  8  a.,  &c.  Fitz.  Nat.  Br.  Lr.Gcnmd    ' 
134.  and  many  other  cases  may  be  put  upon  the  same  ground,  brief,  &c.  13. 
^Iso  Bracton  further  saith,  commtt/iia  brevia  inter  omnes  pro  i?.™^^\\  .  ?''• 
jfure  generaliter  observari  debent  cum  sunt  originalia,  et  aciioni"  g^^^^  24E.  3. 
Sus  originem  prcestent  ;  and  therewith  agrees  Fitzherbert  in  35  b.  F.N.  B. 
bis  Preface  to  his  Nat»  Brevium:     "  In  every  art  and  science  134  f.  2  And. 
^<  there  are  certain  rules  and  fundamentals,  to  which  a  man  (/)Br.  War- 
^^  ought  to  give  credit  and  belief,  and  which  he  cannot  deny  :  rantiaCharUB 
^  *  in  like  manner  there  are  divers  rules  and  fundamentals  i^* 
^^  in    the   knowledge  of  the  common  law  of   the   land,   to 
^^  which  a   man  ought    to  give   credit  and   belief,  and   not 
**  deny  them,  which  are  very  necessary  for  those  who  will 
^^  understand  the  said  law,  especially  at  the  beginning,  for 
**  upon  those(^)  foundations  the  whole  law  depends  ;  for  which  (g)  Co.  Lit.  73 
**  cause,  in  times  past,  a  very  profitable  book  was  composed  cal-  ^'  ^  ^^-38  a. 
^^  led  the  Register,  which  contains  divers  principles,  by  which  he 
^^  shall  be  well  instructed  who  would  understand  the  said  laws." 

And  that  was  the  reason,  that  forasmuch  as  there  was  no  oririnaTwri"^ 

-formed  of  assise  of  Novel  disseuin  of  common  of  turbary,  piscary,  &c.  and  therefore  no  assise  of 
-Aotre/  ditseUin  lay  of  them  before  stat.  13  E.  1. 
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orig;inal  writ  formed  of  assise  of  Navel  disseisin,  of  common  of 
turbary,  piscary,  &c.  but  only  of  common  of  pasture,  for  that 
reason  no  assise  of  Novel  disseisin  lay  of  them  before  the  said 
statute  of  13  £dw.  1.  And  with  Bracton  agrees  Fleta,  which 
book  was  wrote  a  little  after  the  said  act  of  13  Edw.  1.  Di' 
cuniur  brevia  cum  sini  fomuUa  ad  similiiudinem  regulcB  juris 
qucR  breviter  et  paucis  verbis  intent^  proferenV  exponii  et  ea> 
planat^ :  sictU  regula  juris  rem  qtUB  est  brev"  enarraty  Src.  Et 
sunt  quasdam  brevia  formata  sub  certis  casibusy  et  qucedam  de 
cursuj  qucB  consilio  totius  regni  sunt  approbatur,  qua:  quidem 
mtdari  non  poterint  absque  eorundem  contrarid  voluntate.  Sunt 
et  brevia  ex  eis  sequentia,  qu<B  dicunturjudicialia.  And  whereas 
(a)  2  Inst  405,  afterwards,  at  the  same  Parliament  of  Westm.  S.  13  Ed.  1.  (a) 
U)2^bi  t  407   ^*  ^^*  '^  ^®  enacted,  et  (b)  quotiusamque  de  aetero  evenerit  in 

CancelV  quod  in  unocasu  reperilurbr€*,et  consimili  casu  cadente 

sub  eodemjure  et  simili  indigente  remedio  non  reperHur,  concordent 

clerici  de  CancelV  in  bre^  faciendo^  vel  ctterminent  qucerentes  in 

proxim*  Parliament\  et  scrihantur  casus  in  quibus  concordare 

[  *49  a.  "I    non*possunt  et  refer  ant  eos  ad  proxim*  Parliament'*  e!t  de  consensu 

jurisperitorum  fiat  breve  ne  contingat  de  ccetero  quod  Curia  do' 

mini  Regis  deficiat  conqueretUibns  in  justitia  perquirenda  :  and 

the  preamble  of  the  said  24th  chapter  was  consonant  to  the 

(c)  2  Inst.  406.  conclusion  de  ccetero  non  (c)  recedant  querentes  a  Curia  Regis 

sine  remedio.    By  force  of  which  act  the  writ  called  the  writ 

De  Ingressu  in  consimili  casu,  was  formed  by  the  Clerks  of  the 

Chancery,  as  it  is  adjudged  in  3  E.  2.  Efntry  8.  which  was 

givien  in  the  same  age  that  the  said  act  was  made,  and  F.  N.  B. 

306.  f.  Vide  38  E.  3.  13.     Note,  reader,  at  the  time  of  the 

making  of  the  said  act,  as  it  appears  in  Fleta,  lib.  S.  cap.  13. 

The  Clerks  of  the  Chancery  (which  are  meant  in  the  said  act) 

were  grave,  wise,  and  circumspect  men,  sworn  to  the  King,  and 

of  profound  knowledge  in  the  laws  and  customs  of  England  ; 

for  the  words  of  the  book  are,  est  inter  ctjetera  quoddam  officium 

^   diciiur  Cancellaria  quod  vifo  provido  et  discreto,  S^c.  nwgn<B 

dignitatis  debet  committij  Sfc.  cui  associentur  clerici  honesti  et 

circumspectly  Domino  Regi  juraiiy  qui  in  legibus  et  consuetudi' 

nibus  Anglicanis  notitiam  habeant  pleniorem,  S^c.     And  the 

BrevU  magis-  Writs    which   they  form   are  called  (d)   Brevia  magistraKa, 

traiia,  why  »o    because  these  Clerks,  for  their  knowledge,  were  called  Ma- 

^^^^'  gistri  Cancellarice,  as  those  who  wrote  Brevia  de  cursu  were, and 

(rf)  2  Inst.  407.  yet  are  called  C«r5i7oni.     And  as  the  writs  i^hich  the  Cursi- 

tors  write  are  called  Brevia  de  cursu  ;  so  the  writs  which  the 
Masters  draw  in  difficult  case^:,  are  called  Brevia  magistralia. 
But  when  such  clerks,  so  knowing  of  the  law,  failed,  then  the 
Judges,  in  many  cases,  gave  allowance  to  ancient  forms  of 
(e)F.N.B.33.  writs,  and  drove  the  party  to  make  a  (e)  special  count  when 
^'  ^*  the  writ  doth  warrant  the  count  in  substance,  although  there 

be  variance  in  circumstance,  as  in  the  said  cases  of  darrein  pre* 
(f\2Ad9fi  ^^^^^^^^9  ^^^  (f)  warrantia  chartce^  and  many  others,  the  sub- 
F.N.B.^34. 1.  stance  of  the  one  is  the  avoidance,  and  death  or  resignation 
24  £.3. 35  b.  but  the  circumstance  ;  and  in  the  other  warranty  is  the  sab- 
Br.  Gen.  Brief,  stance,  and  the  manner  of  it  but  the  circumstance ;  but  when 
7.^H.  7. 2.  a.  9  ^^^  ^^^  willpot  bear  it,  (as  in  assise  de  communia  pasturte^  be 

£.  4.  49  b.  21  H.  6.  8  ».  Br.  Gen.  Brief,  &c.  in  Medio. 
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cannot  make  his  plaint  of  common  of  piscary,  turbary,  &c.) 
then  ulUmum  re/ugium  is  to  refer  it  ad  proximum  Parliament 
iuniy  as  the  statute  speaks.    Hota,  reader,  in  the  said  statute  of 
Westm.  2.  cap*  24.  a  little  before  it  is  said,  et  in  regisiro  de 
Cancellaria  non  eU  inventum  aliquod  breve  in  islo  cam  speciaU: 
and  therefore  the  statute  provides  remedy  in  it,  by  which  ap- 
pears also  the  antiquity  of  the  (a)  reg^ister,  which  is  as  ancient 
as  original  writs,  the  ^ptjq.uity  whereof  sep  in  the  Preface  to 
the  Third  Part  of  my  Reports.     And  in  the  principal  case,  Ezceptioiis  to 
exception  was  taken  to  the  plaint,  because  ip  his  title  he  saith,  [^^J^lf^ot^^^ 
*quodqfficium  prcedictum  est  antiquum  officium  in  JVestm^  praS"  [  «  49  b.  1 
did* :  quodque  prcsdictus  dominus  Rex  nunc^  etc.  per  Itteras  show  that  any 
iuas^  patenies,  etc.  concessit  eidem  Jehu  officium  magistri  ludorum  V^^^  belongs 
piiarum  palmarium^  etc.     Habend"  idem  officium  eidem  Jehu  du^  heid*ai^Mh 
rante  zita  sua^  etc.    And  doth  not  shew  that  any  profit  belongs  asrise  does  not 
to  the  said  office,  and  a  man  shall  not  maintain  an  assise  of  an  ^^^  of  anot&ce 
office  without  profit,  as  the  book  is  in  (A)  27  H.  8.     But  it  was  thc^'^t  b  ^ 
answered  and  resolved,  that  the  plaint  was  well  enough :  for  wcU  enough 
true  it  is,  that  of  an  office  of  chaise  no  assise  lies,  as  it  is  held  («)  co.  Ldt.  16. 
in  SO  Ass.  pi.  4. 8  E  4 .22.  and  27  H.  8.  12.  and  90  Ass.  pi.  4.  (c)  h.  73.  b.  159.  a.' 
There  assise  was  brought  of  the  office  of  Reaper  of  the  manor  ^^^^L^fj  ^^ 
of  D.  cum  pertinen\  and  there  Shard  took  a  difference  between  Br.  Pnecipe 
an  ancient  office  and  a  new  office  ;  for  in  an  assise  of  a  new  qnod  reddat  1. 
office  first  erected  and  appointed,  there,  the  plaintiff  ou^ht  to  296^>?'tea^* 
shew  what  fee  or  profit  is  granted  for  the  exercising  of  it,  for  «.  bV.  iUsise 
it  cannot  have  a  {d)  fee  and  profit  belonging  to  it,  as  an  ancient  307.  Br.Fidnt, 
office  may.     And  there  3urton  saith,  that  their  opinion  was,  f^'^^V     5 
that  if  ja  man  makes  plaiqt  of  the  office,  and  of  the  profit,  the  51.   '*  *'*  ^' 
plaint  had  abated  ;  for  by  the  recovery  of  the  office,  the  fee 
and  profit,  as  parcel  of  it,  shall  be  recovered  ;  and  therewith 
agrees  the  book  in  8  E.  4.  22  b.  where  in  an  assise  of  an  {e)  {e)  ntz.  Office 
office  in  t^e  Common  Pleas,  he  made  his  plaint  of  the  office  pil^^^/4 
and  fee,  and  wages  ^^j^d  coropiadities ;  ajod  Choke  excepted  Br.'pieinT  &c. 
against  it,  be(^Msp  he  complained  of  one  thing  twice,  sdl.  of  19. 
tiie  office  and  of  the  fee :  Jenny,  who  was  of  Counsel  with  the 
plaintiff.  We  have  attended  our  plajnt;  for  it  is  but  of  the 
office,  with  the  appurtenances.     Pigot :  Then  the  plaint  is 
jiot  good  :  for  a  man  shall  not  maintain  an  assise  of  an  office 
without  profit :  and  the  Court  held  the  plaint  good  as  to  that ; 
«nd  there>vith  agree  5  Ed.  4.  3.  (J)  22  H.  6.  9.  b.  9  Ed.  4.  6.  ^^^(^^-  ■' 
a  b.     And  it  is  to  be  known,  that  if  a  man  be  disseised  of  the  Br?A88iae76. 
"whole  office,  he  shall  have  a  n  assise  de  officio  cum  pertinentiis :  (g)  (g)  Br.  Assise 
but  if  1^  be  disseised  of  parcel  of  the  profits,  he  may  have  an  95.Fits.Asrise. 
assise  .of  these  parcels  only,  22  H.  6.  U  b.  13  Edw.  3.  Plaint  Anto47.a. 
^.    If  a  man  gives  me  the  keeping  of  his  park,  taking  two- 
]»ence  per  diem^  and  a  robe,  the  plaint  shall  not  be  of  the 
office  .or  keeping,  if  1  be  not  disseised  of  the  whole  office :  but 
if  I  bid  disseised  of  the  robe  or  fee,  the  plaint  shall  be  only 
thereof.    And  3  Edw.  3.  Assise  175.    An  assise  of  novel  dis- 
aeisin  was  brought^  and  he  made  his  plaint  of  a  profit  ap«    ' 
preoder,  for  the  keeping  of  the  park  and  wood  or  Preston^ 
every  day  of  the  year  a  penny  half- penny  for  his  poulterer,  and 
^a  robe,  and  the  assise  was  maintained :  and  there  Scropc  held>  [*  50  a.  ] 
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that  if  I  have  a  corrody  to  take  four  loaves,  and  four  flagons 

of  ale  in  the  week,  although  they  are  but  one  corrody  and  one 

freehold,  yet  if  I  be  disseised  only  of  the  bread,  I  shall  not 

complain  of  both,  scil.  of  the  ale  and  the  bread,  but  onl]r  of  the 

bread,  otherwise  my  plaint  shall  abate  ;  but  if  I  be  disseised 

of  two  of  the  loaves  only,  I  shall  make  my  plaint  of  all  the 

(a)  Antca47  a.  four  loaves,  with  which  agree  (a)  22  H.  6.  9.  b.  and  12  Ass.  pi. , 

Ftz  Assise  70   ^^'    -^^s'®®  ^^^  brought  of  meat  and  drink  as  appurtenant  to 

^.Assise  76.    &"  office.    And  in  the  principal  case  at  bar,  the  assise  found 

for  the  plaintiff  against  Roger  Rolls,  in  duobus  Spheris' 
teriis,  Anglice^  tennis-courts,  quorum  unum  Tocatur,  the  close 
tennis-court,  6/ a//ert/m  vocaiUTy  the  Brake  in  WestnC prcetT  and 
assessed  damages  and  costs,  and  acquitted  the  Lord  Knyyet 
and  John  Freeborn,  of  the  disseisin  of  the  office  aforesaid. 
Judgment  of  Ideo  considcratum  est  quod  prcsdictus  Jehu  recuperet  seisinam 
the  Court.         suam  versus  prcefatum  jRogerum  de  officio  prcedicto  in  pnedictis 

duobus  sphceristeriis  per  visum  recognitorum  assisa:  pnedictce^ 
with  damages  and  costs,  et  prcedictus  Rogerus  in  misericordioj 
et  prcedictus  Jehu  in  misericordia  pro  fatso  clamore  suo  versus 
prcefaC  Tho.  Knj/vet  et  Johannem  Freeborn,  eo  quod  ipsi  de  dis- 
seisina  prcedici*  superius  acquietati  existunt,  et  prcedicV  Thomas 
At  common  et  Johannes  Freeborn  eant  inde  sine  die,  etc.  And  it  is  to  be 
waaremedium  ''"^w"?  ^b^t  »t  the  common  law,  the  assise  was  remedium 
maxime  festi-  maxime  festinum,  et  maxime  benejiciale :  festinum,  for  therein 
num,  in  which  the  defendant  shall  not  be  (ft)  essoigned,  nor  cast  a  (c)  protec- 
ihould^nofll  tion  ;  also  the  defendant  shall  not  pray  in  (dl  aid  of  any  but 
essoiffned,  &c.  Only  of  the  King,  neither  shall  he  {e)  vouch  a  stranger  not 
nor  the  parol  any  party  to  the  writ,  unless  he  enters  presently  into  the  war- 
^™  dthcr°for"  ^^"^y '  ^^^  same  law  of  (/)  receipt :  also  the  {g)  parol  shall 
the  plaintiff  or  not  demur  for  nonage,  either  of  the  plaintiff  or  defendant; 
defendant.  and  in  many  other  respects  theas&ise  is  remedium  maxime  festi" 
tPo8tea66a.  num.  It  is  also  maxime  beneficial e ;  for  in  no  action  at  the 
2  Inst.  410.  common  law,  a  man  shall  recover  the  land  itself  and  damages, 
I?thrcommon  ^"^  ^"'^  '"  **"  assise  against  the  disseisor.  Vide  the  statute  of 
iAw,amanshaii  Gloucester,  cap.  J.  And  in  some  case  a  man  shall  have  an 
baye  an  assise  assise  of  novel  disseisin  at  the  common  law,  when  he  himself 
-fuf«^tVf.I*»!-  is  seised  of  the  freehold  of  the  land  :  as  where  the  lord,  &c. 

seisin,  wnen  ne,_^, .,_.,,  ' 

himself  is  seised  doth  often  distrain,  {h)  that  the  terre-tenant  cannot  manure 
of  the  freehold  his  land  :  in  that  case  the  terre-tenant  may  have  an  assise,  and 

the  writ  shall  be  general  ;  but  he  shall  make  a  special  plaint, 
I  *  50  b.  ]   that  the  lord,  &c.  did*  often  distrain,  &c.  and  the  judgment 
4  Co  35^  ^^    shall  not  be  quod  querens  recuperet  seisinam  tenementorumprte* 
6  Co.  4  b.  dictorum,  for  the  plaintiff  himself  is  seised  of  the  freehold  ; 

14  H.  6.  22  b.  but  the  judgment  shall  be,  that  he  shall  have  and  hold  the  land, 
h'6^4o  ^1^' ^^  <ibsque  mulliplici  districtione,  etc.  So  in  casu  quo  quis  pascit 
(cJ2iH.  6.42  ulterius  separalcj  the  terre-tenant  shall  have  an  assise  by  the 
a.  2  Inst.  410.  common  law.  And  the  statute  of  Westm.  2.  (f)  cap.  23.  is 
nl^^^^^^V  Ki    but  an  affirmance  of  the  common  law  ;  for  in  the  same  manner 

iSr.  Frotect.  ad.   i        •     n  i_  •       i«      z?  i-        •     i  •  i     •  * 

Co.  Lit.  131  a.  he  shall  have  an  assise  for  nshing  in  his  several  piscary  or  tur- 
(d)  2  Inst.  410.  bary,  and  the  writ  shall  be  general,  as  appears  oy  the  staute. 
14^^6.^221^      ^"^  ^^^  plaintiff  in  his  plaint  ought  to  shew,  that  the  defend- 

(e)  2  Inst.  410.  F.  N.  B.  78  c.  2  Roll.  745,  748.  Plowd.  89  b.  Br.  Voucher  146.  9  H.  5.  14.  a.  (J)  2 
Inst.  410.  (g)  2  Inst.  410.  Ch)  F.N.  B.  178.  2  Inst. 414.  27  Assise  51.  Br.  Assise  273.  28  Ass.  50i 
Br.  Assise  290.  4  Co.  1  b.     11  Co.  44  a.  Com.  Dig.  Assise  B.  8.     (t)  2  Inst.  409^  410,  411,  412,  &c. 
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ant  claiming  common  of  pasture  in  his  several  grounds,  with 
his  cattle,  &c.  and  the  judgment  shall  not  be,  that  he  sliall  re- 
cover  the  seisin  of  the  tenements,  &c.  but  that  he  shall  have 
and  hold  them  in  severalty ;  for  the  plaintiff  himself  is  in 
seisin  of  the  freehold,  and  therefore  he  cannot  make  his  plaint 
to  be  disseised  of  his  freehold,  for  it  is  not  so ;  and  then  the 
judgment  would  not  pursue  it.  Vide  F.  N.  B.  178.  b.  27  Ass. 
pi.  SO  and  5L    28  Ass.  pi.  50.    Westm.  2.  cap.  25. 


SYMS\S    CASE.  [51a.] 

Mich.  6  Jacobi  I . 
Which  began  Hil.  5.  Rot.  2541. 

if  tenant  in  tail  with  rcniaindcr  to  his  eldest  sister  in  fee,  levy  a  fine  with  Game 

warranty,  and  die  without  issue,  the  eldest  sister  shall  be  bound  by  „  ^' 

this  warranty  for  the  whole,  although  it  descend  to  her  and  her  pt.Vlll.— ^la. 
youngest  sister ;  for  the  warranty  is  entire,  and  extend^  to  the  whole 
land. 

*If  a  man  be  seised  in  fee  of  a  house  in  right  of  his  wife,  and  a  grant 
be  made  to  him  and  his  heirs,  to  have  estovers  to  burn  in  the  house, 
tbe  estovers  sliall  descend  to  the  issue  of  the  husband  and  wife.* 
*If  a  man  seised  of  a  house  ex  parte  tnaternd  has  a  grant  of  house- 
bote to  be  burnt  in  the  house,  it  shall  go  with  the  house  to  the  heir 
ejr  parte  matemd, 

*Same  law  in  the  case  of  a  rent  seek,  and  a  grant  by  the  terre-tenant 
lo  distrain  for  it* 

*If  a  man  seised  of  land  ex  parte  matemA,  makes  a  gift  in  tail  render- 
ing rent,  the  new  rent  is  incident  to  the  reversion,  and  shall  go  with  it 
to  the  heir  ex  parte  matemA.* 

*An  estoppel  which  accrues  by  admittance  of  record,  shall  not  con- 
clude the  heir  who  claims  not  the  right,  by  the  same  ancestor. 
Otherwise  of  estoppels  which  stand  upon  recoropence.*  S.  C  Cro.  Jac. 
Sl7. 


•J^Mes  Game  brought  a  Formedon  in  the  remainder  afi^ainst 

^niiam  Syms  and  Mary  his  wife,  and  demanded  a  house, 

•orty-five  acres  of  land,  six  acres  of  meadow,  &c.  in  Wether- 

^^nford,  &c.  in  Essex,  of  a  gift  made  by  Henry  Winter  to 

*"  ^^phen  bis  son,  and  to  the  heirs  males  of  bis  body,  &c.  the 

f^ixiainder  to  John   his  son,  and   to  the  heirs  males  of  his 

\^yy  &c.  the  remainder  to  Alice  Winter,  and  her  heirs  ;  and 

^bat  the  demandant  was  son  and  heir  to  Alice,  and  that  Stephen 

Vol.  it.  t 
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and  John  Were  dead  without  issue^  &c.  The  tenant  pli 
in  bar  a  fine  levied  by  the  said  Stephen  to  William  Brof 
the  tenements  aforesaid ;  by  which  he  did  grant,  that  hi 
Jiis  heirs  warranV  tenementa  prcsdC  cum  p^inen\  etc.  € 
omnes  homines;  after  which  fine  the  said  John  died  wi 
issipe,  and  afterwards  the  said  Stephen  died  without* 
Post  cujus  mortem  warrantia  ipsius  Stephani  prasdicta  i 
prcedicV  superius  specificaV  descendebat  prasfatcs  AUd 
sorori  et  fueredi pmdict  Stephani;  and  after  the  descent  < 
warranty  the  said  Alice  aied,  post  cujus  mortem  war^ 
proidicV  descendebat  pnefaV  Jacobo  ut  Jitio  et  hieredi 
AlicidSj  et  petit  judicium  si  prasd*  Jacob  actionem  suam 
contra  warraxC  pned^  habeat^  etc.  The  demandant  coni 
the  fine  aforesaid,  &c.,  and  the  death  of  John  Winter  wi 
issue,  and  the  said  Stephen  died  prout^  etc.  sed  ulterius 
quod  prasdicta  warrantia  prcedicti  Stephani  descendebat  pr 
Alicice  sui  ut  sorori  et  uni  hieredi  pmedicti  Stephani,  ac  a 
[*  51  b.  j  Thomce  Hampton  ut  aUeri  coh^eredi pried'  Stephani,  and  *8l 
how,  and  after  the  death  of  the  said  Alice,  the  said  wai 
quoad  ufC  medietaV  tenement*  pried'  descendebat  eidem  J 
ut  Alio  et  hasredi  prced*  Aliciie,  8fC.  Upon  which  the  \ 
dia  demur  in  law,  whether  the  warranty  which  descend 
both  the  heirs,  should  bar  the  said  Alice  and  her  heir  fi 
whole,  or  but  for  the  moiety,  forasmuch  as  the  wai 
descended  on  both,  and  Alice  only  had  right  to  the  said 
was  the  question ;  and  it  was  objected,  that  it  should  be 
but  for  one  moiety,  because  the  warranty  doth  not  only  d( 
#  (a)  Fiu.Vouch.  on  her,  but  on  the  other  sister :  and  the  case  in  (a)  45  E 
Poitea52a.  SSa.  b.  was  cited,  which  is  abridg^ed  by  Br.  tGarrant 
tPo8tea52k.b.  where  he  abridges  the  case  to  this  efiect :  husband  anc 

tenants  in  special  tail,  to  them  and  the  heirs  of  their  I 
have  issue  a  daughter,  the  husband  discontinues  the  esta 
with  warranty,  and  the  wife  dies ;  and  he  took  anothei 
and  had  issue  another  dausbter,  the  husband  dies,  the 
daughter  took  husband  and  they  brought  a  Formedon^  ai 
tenant  did  rebut  for  one  moiety  by  reason  of  the  wai 
and  assets,  and  recovered  for  the  other  moiety,  for  he 
not  rebut  for  the  other  moiety,  because  the  warranty  di 
Resolution  of  descend  only  on  her.  But  it  was  resolved  by  Coke,  C 
the  Court.         f^f  ^^y^^  ^|,j^j  ju  ^],g  ^^se  at  bar  Alice  and  her  heir  was  1 

for  the  whole;  for  the  warranty  is  entire,  and  extends 
whole  land,  and  is  a  bar  to  every  person  on  whom  it  des 
of  all  the  right  which  she  had  in  the  land ;  and  if  each  ol 
had  right  jointly  or  severally,  each  is  barred  ;  and  if  on 
had  right,  and  the  other  nothing,  she  which  had  the  onlj 
shall  be  barred  of  the  whole,  for  as  to  that  purpose  the 
warranty  descends  to  each  of  them  (a).     And  therewith  ; 

(A)lD/bw/f  v.Doft/e,  iMod.  182,  Vauehan,  **  solution  of  the  case.     It  is  said 

C.  J.   is  reported  to  have  questionea  the  "  Reports,  (vid.  post.  52  a.)  That  m 

resolution  in  Syms^s  case,  and  to  have  ob-  *^  mcnt  was  siven  in  that  case^which 

served,  *'  There  is  a  case  cited  in  Svms*s  *^  and  that  the  case  is  not  well  abric 

«<  case  out  of  the  Year  Book,  45  Edw.  S.  "  Brook,  which  is  also  false.    If  in 

*^  pi.  S3.,  which  is  expressly  against  the  re-  "a  voucher  a  man  loseth  his  wa 
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a  case  adjudged  in  the  point  in  5  Ed.  2.  War.  (a)  78.  where  M  Co.  ut. 
Sibil  brought  a  Sur  cui  in  vita^  of  the  seisin  of  Mar«;erj  her  ^^^  ^* 
grandmother,  the  tenant  pleaded,  that  the  said  Sibil  is  coheir 
with  Eiin  and  Maud,  to  one  Walter  their  cousin,  whose  heirs 
they  are,  and  that  the  said  Walter  did  enfeoff  (he  tenant  with 
warranty,  judgment,  &c.  and  there  it  is  objected,  that  in  (he 
manner  as  one  shall  vouch,  he  ought  to  rebut,  but  you  cannot 
▼ooch  us,  (quasi  diceret^  thdt  he  should  not  vouch  one  only, 
becaose  the  warranty  descends  on  all,  and  in  the  like  manner, 
that  he  should  not  rebut  only  against  one,  but  it  ought  to  be 
for  a  third  part,  because  the  demandant  is  not  sole  heir  to  the 
warranty).     To  which  Hervy,  C.  J.  answered,  you  are  three 
coheirs,  and  the  tenant  may  bar  you  all,  ergo^  one  alone ;  and 
he  shews  the  deed  with  warranty  of  Walter,  whose  heirs  you 
are,  which  yott  do  not  deny ;  wherefore,  by  judgment  of  the 
court,  youl'  shall   take  nothing,  &c.     And  therewith  agrees 
4  H.  7.  18  b.  where  it  is  held,  that  if  three  (6)  coparceners  (&)ntz.  Gar- 
alien  in  fee  with  warranty,  every  warranty  shall  be  collateral  ™^^' 
to  the  other,  and  yet  the  warranty  of  her  who  dies  first,  de-  55'   "^'^"^ 
scends  on  both  the  others.    The  case  in  6  Ed.  3.  50  a.  b.  was 
in  eflect,  that  *A.  seised  of  three  acres  made  a  feoffment  of  one     [  *52  a.] 
to  B.  with  warranty,  and  died  seised  of  the  other  two^  having  Whcntwoheirs 
issue  two  daughters,  who  made  partition,  and  each  had  one  ^^  vouched^ 
acre,  the  wife  of  A.  purchased  the  part  of  one  coparcener,  and  J^  nothing 
afterwards  brought  a  writ  of  dower  against  B.  who  vouched  the  other  who 
the  two  daughters  and  heirs  of  A.   The  one  (who  had  enfeoffed  ba*>  "^^^ 
the  demandant  of  her  part)  entered  into  the  warranty  as  one  ^hoie'invalue 

although  the  warranty  did  not  descend  upon  him  alone. 


**  thmi  does  not  vouch  all  that  are  bound  ; 
''  — ^why  should  not  one  that  is  rebutted 
**  have  the  like  advanta^  ?  There  is  a  re- 
**  solution  quoted  in  Syros*s  case,  out  of  the 
••  Year  Book,  6  Edw.  2.  Fitz.  tit  *  Gar- 
*"*  ranty,*  78.  upon  which  the  judgment  is 
^*  said  to  be  founded,  being,  as  is  there 
*^  said,  a  case  in  point ;  but  I  conceive  not : 
**  for  Harvey,  that  gave  the  rule,  said,  *  Le 
^*  tenant  poit  harrer  vom  touts^  ergo  un 
•*  «tf/«.*  In  the  case  there  were  several  co- 
**  heirs;  and  if  all  were  demaiidants,  all 
**  might  have  been  liarred;  and  if  one  be 
^*  demandant,  there  is  no  question  but  she 
may  be  rebutted  for  her  part.  But  Syms*s 
case  is  quite  otherwise:  for  there  one 
person  is  coheir  to  the  garranty,  that  is 
not  heir  to  any  part  of  the  land.  In  the 
Year  Book,  6  Edw.  3.  pi.  50.  there  is  a 
caM  resolv^  upon  the  ground  and  reason 
of  the  45  Edw.  S."  For  these  reasons,  he 
^ffd,  he  could  not  rely  upon  Syms's  case. 

By  stat.  4  Ann  c.  16.  s.  21.  all  war- 
^%aties  which  shall  be  made  after  the  first 
day  of  Trinity  Term,  1 705,  by  any  tenant 
for  life,  if  any  lands,  tenements,  heredita- 
ments, the  same  descending  or  coming  to 
any  person  in  reversion  or  remainder,  shall 
be  void  and  of  no  effect ;  and  likewise  all 
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collateral  warranties  which  shall  be  made 
after  the  said  Trinity  Term,  of  any  lands, 
tenements,  and  hereditaments,  by  any  an- 
cestor who  has  no  estate  of  inheritance  in 
possession  in  the  same,  shall  be  void  against 
his  heir.  **  It  is  a  common  mistake  that  all 
*'  collateral  warranties  are  taken  away  by 
"  the  Stat  4  &  5  Ann.  c.  16.  whereas  that 
statute  only  makes  void  all  warranties 
by  tenant  for  life,  and  all  collateral  war- 
ranties made  by  any  ancestor  not  having 
an  estate  of  inheritance  in  possession.  So 
*'  that  if  A.  be  tenant  in  tail,  remainder  to 
B.  his  next  brother,  (which  is  a  very 
common  case  arising  almost  on  every 
marriage  settlement)  and  A*  being  in  pos- 
**  session  makes  a  feoffment,  or  levies  a 
**  fine,  with  warranty  from  him  and  his 
"  heirs,  and  dies  without  issue,  this  is  a 
collateral  warranty,  (for  B.'s  title  is  by 
way  of  remainder,  to  which  his  elder 
**  brother  is  collateral,)  which  shall  bar  B. 
**  notwithstanding  the  statute,  though  no 
**  assets  descend.  Ei  nc  de  $imiHbui,  Ro- 
binson on  Gavelkind,  166.  Vid.  n.  2.  Co. 
Litt.  S73  b.  and  vid.  fully  as  to  Warranties, 
Shep.  Touch.  181.  Bac.  Ah.  Warranty,  Com. 
Dig.  Garranty,  Vin.  Abr.  Voucher,  SulL 
Lectures,  120'.  1  Wood,  335. 
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(a)  Br.  Gar- 
Tanty21.  Br. 
Recovery  in 
Value  38. 
(^)  Br.  Gar- 
ranty  77. 
(c)  Antca  51b. 
Fitz.Voucli.73. 
Br.  Garrauty 
14. 


(d)  Br.  Gar- 
ranty  14. 
Antea61  b. 

j;  ♦  52  b.  ] 

FoBtea52b. 

Lineal  war- 
ranty is  not  a 
bar  to  the  issue 
in  tail  without 
assets;  the  li- 
neal warranty 
ought  therefore 
to  follow  the 
assets. 

[e)  Co.  Lit. 
374  b. 


wbo  bad  nothing  by  descent,  the  other  pleaded  all  the  said 
special  matter,  pretending,  that  forasmuch  as  the  dov&ndant 
bad  purchased  the  part  of  one,  that  she  should  not  recover  the 
whole  in  value  against  the  other,  but  for  a  moiety,  because 
the  warranty  did  descend  on  both :  but  it  was  adjudged,  that 
she  should  recover  the  whole  value  against  her  who  had  by 
descent,  for  when  two  heirs  are  vouched,  and  the  one  hath 
nothing,  the  other  who  hath,  shall  render  the  whole  in  value, 
and  yet  the  warranty  did  not  descend  upon  him  alone.    And  it 
was  lawful  for  the  woman  demandant  to  purchase  the  part  of 
one,  and  therefore  it  shall  not  prejudice  her.     Vide  (a)  11  H. 
4.  20  a.  b.  41  Ed.  3.  3.  (b)  10  H.  7/13.    And  it  was  said,  that 
the  book  in  (c)  45  Ed.  3.  S3  a.  b.  doth  not  warrant  any  such 
opinion  as  hath  been  collected,  for  the  principal  case  in  the 
book  at  large  (which  is  the  fountain  itselO  is^  that  in  uPrcecipe 
quod  rcddat  the  tenant  did  vouch  two  as  heirs,  and  said,  that 
one  was  within  age,  and  prayed'  that  the  parol  might  demur; 
the  demandant  said,  that  he  was  of  full  age,  and  prayed  that 
he  might  be  inspected  in  Court;   upon  which  process  was 
awarded  until  seqnalur  sub  suo  pericuh^  at  which  day  he  came 
not,  jior  no  writ  was  returned,  and  the  demandant  prayed  judg- 
ment for  the  moiety,  because  one  of  them  who  was  vouched 
made  default,  and  prayed  Summons  ad  war*  against  the  other; 
to  which  the  demandant  said,  that  Summons  ad  toar*  he  could  not 
have,  because  he  who  is  vouched  is  demandant :  to  which  the 
tenant  said,  that  the  ancestor  of  those  who  are  vouched  by  deed 
which  here  is,  did  enfeoff  one  R.  with  warranty,  whose  estate 
we  have,  judgment  if  against  the  deed  ;  with  averment  that  he 
had  assets  by  descent.    To  which  the  demandant  said,  that  he 
had  nothing  by  descent.    And  the  Court  gave  judgment  for  one 
moiety  in  respect  of  the  default  of  one  of  the  vouchees,  which 
the  tenant  had  lost  by  his  voucher,  for  which  moiety  he 
could  plead  nothing ;  and  for  the  other  moiety,  although  he 
had  vouched  the  demandant  by  a  strange  name,  and  so  in  a 
manner  pleaded  in  chief,  yet  forasmuch  as  the  demandant  bad 
told  him  of  this  voucher  as  to  him,  because  he  is  demandant 
himself,  he  might  plead  the  warranty  and  assets  in  bar  for  the 
other  moiety :  upon  which  plea  no  judgment  is  given  in  the 
book,  and  therefore  the  Court  regarded  not  the  said  coUectioi 
or  inference  of  the  Lord  (J)  Brook,  forasmuch  as  the  book  i 
adjudged  on  another  point,  sciL  on   default  of  one  of  tb 
vouchees;  but  it  was  affirmed  per  *totam  curiam^  that  in 
said  case  of  warranty  and  assets,  the  lineal  warranty  is 
entire  as  the  collateral  warranty:  but  inasmuch  as  the(f 
lineal  warranty  is  not  a  bar  to  the  issue  in  tail  without 
and  assets  are  to  be  adjudged  according  to  the  value,  wbi 
mav  be  more  or  less;  for  this  reason  the  lineal  warranty  ougl 
to  follow  the  assets,  because  without  assets  the  (lineal)  wai^ 
ranty  is  no  bar.     As  if  warranty  and  assets  be  pleaded  in     ^i 
Formedon  brought  of  four  acres,  each  of  the  yearly-  value  c^f 
twelve  pence,  and  issue  is  taken  on  the  assets,  and  it  is  fouti^/ 
that  but  one  acre  of  the  value  of  twelve  pence  descendsy  it  is 
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no  bar  bipt^ibr  one  aere,  as  it  is  held  in  40  E.  3.  15  a.  (a)  21  E. 
S.  9  h.  agQimBt  the  book  in  21  Ed.  S.  (28.)  38  b.    But  otherwise  Debt  and  un- 
it is  in^debt  or  fannuity  brought  against  the  heir,  because  lands  nuity  brongiit  . 
of  their  nature  are  divisible,  and  the  demandant  in  Formedon  J^'JJJl^nti 
may  recover  part,  and  be  barred  of  the  residue ;  but  debt  and  and  not  diTi-*^' 
annuity  in  such  case  are  entire,  and  not  divisible,  as  it  is  said  sibie. 
in  5  R.  2*  Annuity  21.  Annua  nee  debilum  (b)  judex  non  separat  (a)  Plow.  440 
ipsnnm  And  the  opinion  of  the  Lord  Brook,  (c)  although  it  was  f  g/SJ^*^ 
not  w^ll  collected  out  of  the  book,  was  affirmed  for  good  law,  tiaChartnaaT 
if  the  just  assets  of  the  land  in  demand,  and  no  more  descends  in  Medio. 
on  the  demandant  and  the  other  daughter;  for  then  the  de-  tzfa^'A'^^* 
mandant  ought  to  recover  the  moiety,  because  she  hath  no  tit.  lUp)  61. 
assets  but  as  to  one  moiety,  and  the  lineal  warranty  only  is  no  Co.  Lit. '150  a. 
bar.     But  if  the  moiety  of  the  land,  which  descends  on  the  A  lineal  war- 
demandant,  be  of  equal  value  to  the  land  in  demand,  she  shall  nmty  where 
be  barred  of  the  whole;  for  a  lineal  warranty,  when  assets  to  ^cof  Sc 
the  value  of  the  land  in  demand  descend,  is  as  entire  and  full  a  land  in  demand 
bar  as  to  the  demandant  as  a  collateral  warranty,  descend  the  descend  ia  as 
warranty  in  the  one  case  or  in  the  other  on  the  demandant  a'Si^i^to  ule 
only,  or  on  her  and  any  other.    And  the  statute  of  Gloucester,  demandant,  as 
cap.  3.  (d)  enacts,  that  if  the  warranty  of  the  tenant  by  the  » collateral 
curtesy  be  pleaded,  the  heir  of  the  wife  shall  not  be  barred  by  ^^•'^^^y- 
the  deed  of  his  father,  from  whom  no  inheritance  descends,  &c.  ^3^*^*^  ^' 
And  if  inheritance  doth  descend  from  the  part  of  the  father,  Br.GamuityM. 
then  he  is  barred  of  the  value  of  the  inheritance  which  descends  (<4  Co.  ut.365 
to  him  :  by  force  of  which  statute  the  collateral  warranty,  which  2ln8t^293'294 
without  assets  was  a  bar  entirely  to  the  whole  by  the  common  piowd.  116  a. ' 
law,  is  now  but  a  proportionable  bar,  having  respect  to  the  21 H.  7. 11  a. 
assets  descended,  and  the  lineal  warranty  and  assets  pleaded  in  Wing.  Max.  23. 
Formedon  in  descender  is  taken  within  the  equity  of  the  said 
act  ;  as  it  is  resolved  in  1 1  Ed.  2.  (e)  Statham  Gar.  21  Ed.  3.  (e)  11  Ed.  2. 
28  b.  38  Edw.  3.23  a.  b.  &c.  Plowd.Com.  in  Fulmerston's  case,  sutham Gar- 
£>].  110  a.   But  where  in  the  said  Fulmerston's  case  it  is  said,  if  ^^3^28  b. 
in  the  one  case  or  the  other,  there  be  no  assets  descended  at  the  29  a.'  * 
time  of  the  assise  of  M ortdancester,  or  Formedon  brought,  but 
(/)  afterwards  assets  descend,  and  the  tenant  shall  have  a  Scire  ^^^  q^^  i;^^ 
facias  in  the  case  of  warranty  made  by  tenant  by  the  curr  366a.Plowd. 
tesy,  to  have  the  land  which  was  of  the  seisin  of  his   mo-  ^^^^ 
ther,  and  not  of  the  assets  by  the  express  purview  of  the  said 
^statute  of  Gloucester,  and  in  the  case  of  warranty  made  by  r  «  53  g.  l 
tenant  in  tail,  which  is  taken  within  the  equity  of  the  said  act, 
the  issue  in  tail  shall  have  a  (g)  Scire  facias  to  have  the  assets  (^)  e^.  Lit. 
which  afterwards  descend,  and  not  the  land  given  in  tail ;   and  366  a.  Plowd. 
equity  is  the  reason  that  the  case  taken  within  the  equity  of  the  2^£^293 
former  law  shall  not  follow   the  purview  thereof,  but  shall 
have  another  and  divers  constructions  ;  for  equity  requires  that 
uncertainty  should  be  avoided  as  the  author  of  contention,  and 
that  there  should  be  an  end  of  controversies,   according  to 
equity  and  right,  the  final  end  of  all  laws :  and  therefore  the 
said  statute  of  Gloucester  well  provided  an  absolute  and  just 
end  in  the  case  of  tenant  by  the  curtesy  of  land  in  fee-simple ; 
for  when  the  tenant  in  such  case,  after  assets  descended,  reco- 
.Vj^s  the  inheritance  of  the  mother  which  he  hath  purchased^ 
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it  makes  an  end  of  that  controversy,  so  that  the  demaBdant  or 

.  his  heirs  shall  be  by  force  of  the  act  barred  for  ever  to  claim 

Piowll  iioa.     ^^^  ''^"^'    +But  if  in  the  said  case  of  Formedotiy  the  tenant, 

Co.  Lit.  366  a.   after  assets  descend,  shall  have  a  Scire  facias  (or  the  land  in- 

393  b.  tailed,  then  if  the  assets  shall  be  aliened,  the  issues  inheritable 

to  the  estate-tail  may,  byoy rit  of  Formedon  in  descender,  recover 

the  land  in  tail,  which  will  be  cause  of  new  suit  and  contention, 

and  will  not  answer  the  final  intention  of  the  purview  of  the 

(»)l0Co.2&b.  said  act;  and  therefore,  according  to  the  rule  of  wisdom  (a) 

Co.  Lit.  70  b.      Sapiens  incipit  afinCf  to  make  a  perpetual  bar  as  well  in  that 

^^^  b*  case  as  in  the  other,  it  was  adjudged  reasonable  and  conaonaot 

to  the  final  intent  of  the  makers  of  the  said  act,  that  in  that 

case  of  an  estate-tail  the  tenant  should  have  a  Scire faciasy  to 

have  the  assets  which  descend  to  the  issue  in  tail  in  fee-aimple, 

,  which  as  to  them  shall  be  a  perpetual  bar  against  him  and  his 

^1^'^^      heirs,  which  in  just  and  proportionable  equity  agrees  with  the 

Br.  Asse'to  p^r    Other  case.    Vide  (b)  43  E.  3.  26  a.  and  (c)  40  £.  3.  39,  &c. 

Descent  32.       where  it  is  held,  that  if  warranty  and  assets  be  pleaded  against 

Mc?deTo8^'*"  *'*®  ^^8"®  *"  *»'•»  *"^  '**  ^*"®  demandant  hath  nothing  by  de- 
30.  scent,  and  land  descend  to  the  issue  afterwards,  he  shall  have 

To  takeadran-  ^  Scire  facias  to  have  the  value.  But  it  is  in  none  of  the  said 
tageof  theas-  books  expressed,  how  the  tenant  shall  demean  himself  in 
»c*nd^'after-^  pleading  to  take  advantage  of  the  assets  which  descend  after- 
wards^ the'  wards.  And  therefore  if  in  a  (d)  Mortdancester,  Cosinage— 
tenant  ought  Aiel,  Besaiel,  &c.  the  tenant  pleads  the  warranty  of  the  te— 
to^ plead  the  ^ant  by  the  curtesy  with  assets;  or  in  a  Formedon  tha^ 
acknowl^'^  tenant  pleads  a  lineal  warranty  and  assets,  and  the  demandants 
the  demand-  takes  issue  on  the  assets,  and  it  is  found  by  inquest  that  nothingg 
*ra'*that\h°^  descends  whereby  the  demandant  recovers,  and  after  that'j 
a^antage  of  recovery  assets  descend,  the  tenant  shall  never  have  a  (eZ,^ 
the  statute.  Scire  facias  to  take  the  benefit  of  the  said  act,  fbr  divers  rea-«tf 
d^^^  ?*b**  sons.  1.  Because  the  said  trial  is  (f)  as  peremptory  to  him  a^JE 
8aTed°to'  hhn  ^^  assets  had  been  found  by  the  inquest  it  had  oeen  to  the  de^ 
Ac.  \    mandant.     2.  There  is  no  record  on  which  he  can  ground  hif  j 

(c)  statham  Scire  facias.  3.  By  the  putting  himself  upon  the  trial  of  assets'^ 
Formedon  2.  he  hath  waved  the  advantage  which  he  might  have  taken  npo'^ 
j)\scent^7^^    the  said  act.    4.  He  who  will  take  benefit  of  that  act,  ougtdF 

(d)  2in8t.293»    not  to  begin  with  a  falsity.     But  if  the  tenant  will  take  beneS^-f 

^r^i  R^K  1  ^^  *^®  ^^*^  ^^^»  '^®  ought  to  plead  the  warranty  and  acknoi^ 
L  ^^^.  J  ledge  the  ^demandant's  title,  and  pray  that  the  advantage  • 
366  a.^Cr!car.  ^^^  Statute  when  assets  shall  descend  be  saved  to  him,  &c.  aoi 
373.2lnst.293.  upon  that  record,  when  assets  descend  he  shall  have  (g)  T  "^ 
(/)  4  Leon,  facias  ;  and  that  stands  with  the  letter  and  intention  of  the 
(^fcnCar.  ?^^=  for  the  words  are  "  by  writ  of  (A)  judgment  which 
373.  Co.  Lit.  issue  out  of  the  rolls  of  the  J  ustices.*'  So  that  the  Scire  fhcmr^ 
29^*204'""^  ought  to  be  grounded  on  the  rolls  of  the  Justices.  Also  t  J 
(A)Plowd.iiOa.  ®^^^"*®  goes  farther.  To  resummon  the  warranty  as  it  ht^ii 
2  Inst.  294.  been  done  in  other  cases,  sciL  where  the  warrantee  (or  vonch^^^J 
365  b  ^^'  ^^^  **  comes  into  Court  and  saith,  that  nothing  is  descended  to  hti/ii 

from  him  by  whose  deed  he  is  vouched,  &c.  which  if  the  te^nsnH 
doth  not  deny,  &c.  he  shall  have  the  benefit  of  the  assets  whic& 
shall  afterwards  descend  to  the  vouchee :  but  if  he  takes  issue 
that  assets  descend  to  hiui,  and  by  inquest  it  be  found  against 
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him,  tbat  nothings  descend,  he  shall  never  have  any  benefit  of 
the  assets  which  shall  afterwards  descend  to  the  vouchee.   But 
it  was  said,  if  assets  be  found  by  inquest  but  not  to  the  (a)  (a}Co.Lit.366 
value,  there  the  demandant  shall  have  benefit  of  the  assets  ^ 
which  afterwards  descend,  because  the  vouchee's  plea  is  false; 
and,  on  the  other  part,  it  would  be  hard  to  drive  the  demand- 
ant, who  is  a  stranger,  to  know  the  precise  value  of  the  land 
which  the  vouchee  hath  by  descent ;  but  he  may  well  take 
knowledge  whether  he  hath  any  land  by  descent  from  the  same 
ancestor  or  not.    And  in  this  case  divers  good  (b)  differences  Differences  be- 
were  observed,  which  do  appear  in  our  books.     1.  Between  a  tween  a  coiu- 
collateral  warranty  and  an  estoppel;  fi)r  a  collateral  warranty  J^J^aJ^^JJ^ 
binds  the  right  of  him  who  claims  not  by  him  who  makes  the  pel. 
wakranty,  but  an  estoppel  shall  bind  only  the  heir  who  claims  (6)  Co.  Lit. 
the  right  of  him  to  whom  the  estoppel  was :  as  at  the  common  ^^  ^* 
law  1>efore  the  said  statute  of  Gloucester,  cap.  3.    If  the  hus- 
band had  aliened  the  land  which  he  had  in  the  right  of  his  wife, 
with  warranty,  and  the  husband  and  wife  died,  in  that  case  the 
rig^t  descends  from  the  wife,  and  yet  that  warranty,  being  col- 
lateral to  the  title  of  the  land,  should  bar  the  wife's  heir :  but 
it  16  adjudged  in  18  Edw.  3.  9  b.  that  where  (e)  lands  were  (c)Co.U%.3e& 
conveyed  to  the  husband  and  wife,  and  to  the  heirs  of  the  bus-  b.  Fiu.  Estop. 
band,  and  the  husband  gave  them  in  tail  and  the  husband  died,  ^^^* 
€lie  wife  should  recover  the  land  against  the  donee  by  writ  of 
€^ui  in  vtiCf  supposing  that  she  had  the  lands  to  her  and  her  heirs 
mn  fee :  the  wife  after  the  recovery  enfeofied  another  and  died; 
€fae  donee  in  tail  died  without  issue,  and  the  issue  of  the  said 
liaaband  and  wife  brought  a  Formedon  in  the  reverter  against 
itlie  ieofiee  of  the  wife:  and  although  the  issue  was  heir  to  the 
"wife  who  was  estopped  by  the  said  recovery  in  the  Cut  in  vitd^ 
'^o  say  that  she  had  a  lesser  estate  than  a  fee-simple,  yet  the 
Sssue  who  claims  the  reversion  of  the  land  as  heir  to  the  hus- 
Imnd  shall  not  he  (d)  bound  by  that  estoppel  made  by  the  (<0i Jones  459. 
^mrife,  although  he  be  heir  to  her  also ;  for  then,  by  her  own  Cr.  Car.  525. 
«et,  the  wife  who  had  but  an  estate  for  life  might  bar  the  heir  Co.Liu365b. 
^i^ho  had  right,  and  who  claimed  as  heir  to  his  father.     But  a 
collateral  warranty  cannot  take  effect  without  the  act  of  God, 
MciL  the  death  of  him  who  makes  it,  and  in  the  mean  time  the 
itate  to  which,  &c.  may  be  debated.    But  in  this  point  the 

-ranty  and  the  estoppel  *  concur,  both  which  shall  descend  f  *  54  a.  j 
^Mi   the  general  (f)  heir,  to  him  who  made  the  warranty  or  (e)Co.Lit.i2a. 
estoppel,  and  not  on  the  particular  heir,  as  on  the  younger  son,  W^'oi 
«ind  not  on  the  sister  of  the  half  blood,  &c.  as  appears  in  (/)  /^  Hob\  3U 
35  H.  6.  34.  and  as  the  heir  who  doth  not  claim  the  land  as  Br.E8toppel23. 
beir  to  him  who  made  the  estoppel,  as  hath  been  said,  shall  p/^' fJ^ 
Slot  be  bound  thereby  for  his  disadvantage;   so  in  the  same  35^H!6.33b.' 
case  he  shall  not  be  capable  of  advantage,  unless  it  be  in  spe-  34  a.    ' 
eial  cases;  and  therefore  it  is  adjudged  in  38  Ed.  3.  10  a.  b.  ^^'^^i^h 
that  if  a  woman  (^)  mesne  binds  herself  to  acquittal  to  the  ^b.    ' 
tenant  and  his  heirs,  and  after  the  woman  takes  a  husband,  Fits.  Mesne  24. 
and  the  tenant  by  his  deed  grants  to  the  husband,  that  he  nor  Vet.  Nat.  Br. 
his  heirs  shall  be  bound  to  the  said  acquittal,  and  afterwards 
the  husband  and  wife  have  issue  and  die,  this  issue,  although 
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^^c^ig^^^^'  he  be  heir  to  the  husband,  yet  because  the  line  of  acquittal 
t^^'  ^  descends  to  him  as  heir  to  his  mother,  he  shall  not  be  capable 
Di^nce  be-  ^^  ^|^  ^^.^  advantage  of  the  said  discharge,  quia  (a)  ncsres 

vantages  in       dicUur  ob  hceredilatCj  et  non  hosreditas  ab  hcBrede.    But  therein 
tP^^f  ^J^^        also  there  is  a  difference  between  advantages  in  gross,  as  in 
Sri^t  aVc     the  case  of  (6)  38  E.  3.  and  advantages,  which  by  the  grant  are 
made  appnrte-   made  appurtenant  or  incident  to  another  thing  :  as  if  a  man  be 
nant  or  inci-      seised  of  a  house  in  the  right  of  his  wife,  and  another  grants  to 
ther  ^i^?^    the  husband  and  his  heirs,  to  have  sufficient  estovers  to  burn 
If  a  man  be      in  the  same  house,  in  that  case  the  estovers  are  appurtenant  to 
"f^hf  ^^'f^^c    the  house,  and  shall  descend  to  the  issue  of  the  husband  and 
a  bouscl^  and  a  ^'^f^*    So  if  one  have  a  house  of  the  part  of  his  mother,  and 
grant  be  made  one  grants  to  him,  that  he  and  his  heirs  shall  have  competent 
to  him  and  bis  housebote  to  be  bumt  in  the  same  house,  this  is  appurtenant 
cstoven  to^be  to  the  house ;  and  although  it  be  a  new  purchase,  yet  it  shall 
burnt  in  the     go  with  the  house  to  the  heir  of  the  part  of  the  mother.    The 
houBe»  ^e        same  law  if  a  roan  hath  a  (c)  rent-seek  by  descent  of  the  part 
d^i^nd  to  the  ^^  ^^  mother,  and  the  terre-tenant  grants  to  him  and  his 
issue  of  the      heirs  that  they  shall  distrain  for  the  rent,  &c.  this  is  as  appur- 
^"f^'!^"***     tenant  to  the  rent,  and  shall  igo  with  the  rent  to  the  heir  ot  the 
fd^  of^^a       P&i't  of  the  mother ;  and  so  it  was  held  in  (d)  5  E.  2.  Avowry 
house  ex  parte  207,  in  Jordan's  case,  that  where  Alice  was  seised  of  a  manor 
fMo/imahas  a    j^  f^^^  ^j^^  iqqI^  Iq  husband  one  Jordan,  and  had  issue  Sibil; 

Soto  to  be^^*^'  &nd  afterwards  Jordan  and  his  wife  died,  and  Sibil  was  seised 

burnt  in  the  of  the  manor,  as  heir  of  the  part  of  her  mother,  who  before 

^^'^W^**^  ^^^  statute  of  Quia  emptores  terrarum^  did  enfeoff  P.  of  parceL 

Souse^to  the  ^^  tbe  manor  by  four  shillings  rent,  and  afterwards  Sibil  died. 

heir  ex  parte  without  issue :  and  there  the  question  was,  who  should  have 

2[^i"*"".  this  seigniory  and  rent  of  four  shillings  newly  created,  whether" 

the  case^f  a  the  heir  of  the  part  of  the  mother,  or  the  heir  of  the  part  o! 


rent>seck,  and  Jordan,  the  father ;  and  there  Beresford,  Chief  Justice  of 
a  gpnt  to  dia-  Jjench,  Said,  when  Sibil  enfeoffed  P.  of  parcel  of  the  mano 
!^»\.^  «  ,^   which  descended  to  her  from  Alice,  these  services  were  the) 
\,h,  supra.        appurtenant  to  the  remainder  of  the  manor,  wherefore 
[♦54  b.  1    death  of  Sibil,  without  heir  of  her  bo(hr,  could  not  defeat  tha 
A  man  seised    ^appendanco.     So  it  is  held  in  7  H.  6.  4  b.  that  if  a  man  bi 
o(  land  ex  parte  geised  of  land  of  the  part  of  his  (e)  mother,  and  maketh  a  gifli 
a*giiUn'tail  ^*  ^"  t^*'  rendering  rent,  this  new  rent,  which  is  incident  to  th-^ 
rendering  rent,  reversion,  shall  go  with  the  reversion  to  the  heir  of  the  part  ^m 
this  new  rent     (|,e  mother.     And  it  is  to  be  known,  that  there  is  a  (f)  diffe 
ri^rsion  to^    ®"^®  between   estoppels    or  conclusions  which  stand    u 
the  heir  ex      rccompence,  and  other  estoppels  which  stand  upon    affi 
parte matcrna.    Qpce    or    admittance  of    any  matter,    by  matter  of  recor 
Difference  be-  as  if  an  abator  marries  with  the  right  heir,  and  has  issue 
^l^h^^sund^'^  her,  and  the  abator  makes  a  lease  (or  life  rendering  rent,  ai 
upon  recom-      he  and  his  wife  die,  in  this  case  the  issue  has  the  mere  right 
pence,  and        the  part  of  his  mother ;  and  yet  if  he  accepts  the  rent,  a 
accrue^by  ad-    ^^^^^  acquittance,  it  shall  estop  him  and  his  heirs  to  avoid  t 
mittance,  &c.    said  lease,  in  respect  of  the  acceptance  of  the  recompena 

of  rjcord. 

(f)  Co.  Lit.  12  b.  13a.      (//)  Co.  Lit.  12  b.  Br.  Tenure  86,     (e)Co.Lit.  I2b.  1  Co.  100  b.     Br. 
cent  11.     7)  2Uulstr.  43. 
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and  therewith  agrees  S9  H.  6.  27.  Vide  (31)  28  H.  6.  24. 
Bat  an  estoppel  which  accrues  by  admittance,  &c.  of  record, 
shall  not  conclude  the  heir  who  claims  not  the  right  by  the 
same  ancestor,  as  it  is  adjudged  in  (a)  18  E.  3.  aforesaid.  (a)  is  E.3.9  b. 

Antra  5&  b. 
Co.  Lit.  365  b.    Fitx.  Estop.  219. 


ROGER  EARL  OF  RUTLAND'S  CASE.    [55  a.] 

Mich.  6  Jacobi  1. 

If  Ihe  King  grants  the  herbage  and  pannage  of  the  park  of  C,  to  A.  for       Ruti  and 
life,  and  afterwards  the  King  reciting  the  grant  to  A.,  and  that  he  is  v. 

living,  grants  the  herbage  and  pannage  of  the  said  park  to  B.  for  his         ^"^  ^^ 

life,  without  shewing  when  it  shall  begin,  such  grant  to  B.  is  good,  p^  ym^ ^^ 

And  resolved, — IsL  The  King  has  divers  manners  of  inlicritance,  some 
to  give  only  in  possession  and  not  in  reversion,  some  to  grant  as  well 
iu  reversion  as  possesion,  but  which  he  cannot  use  or  exercise  himself, 
others  as  well  to  use  and  enjoy  himself  as  to  grant  to  anoUier,  the 
possession,  remainder  or  reyersion.  2.  The  King  was  not  deceived  in 
his  grant. 

When  the  King's  charter  may  be  taken  to  two  intents  good,  in  many 
cases  it  shall  be  taken  to  such  intent  as  is  most  beneficial  fot  the 
King :  but  if  it  may  be  taken  to  one  intent  good,  and  to  another  in- 
tent Yoid,  it  shall  be  taken  in  such  manner  as  that  the  grant  may  take 
effect. — Srd.  There  is  no  uncertainty  in  the  grant;  it  shall  take  effect 
in  possession  when  the  first  grant  shall  be  ended  or  determined,  whe- 
ther it  be  by  death,  surrender,  or  forfeiture. 

When  one  is  officer  for  life,  if  the  King  without  reciting  it  grants  the 
office  to  another  for  life,  the  second  grant  is  void  for  want  of  a  re- 
cital. 

In  assise  of  novel  disseisin  for  disseising  the  plaintiff*  from  the  office  of 
keeper  of  the  park  called  C.  park,  the  phiint  set  out  the  plaintiff's  title 
that  theQueen  was  seised  of  the  said  park  in  fee,  and  granted  the  office 
of  keeper  of  her  park  called  C.  (without  saying  said  park)  to  A.  &c. 
exception  that  it  shall  be  intended  another  park  not  allowed.  S.  C. 
Jenk.  Cent  183.  S.  C.  on  Error.  [1  Bulstr.  4.    2  Brownl.  229.] 

RooBR  Earl  of  Rutland  brought  an  assise  of  novel  disseisin 
against  Gilbert,  Earl  of  Shrewsbury,  and  others,  and  com- 
plained he  was  disseised  of  his  freehold  in  Clipson,  in  the 
county  of  Nottingham,  and  made  his  plaint  to  be  disseised  de 
(a)  officio  custodis  parcu  vocaV  Clipson  Parky  ac  de  pannagio  («)  Ante  47  a. 
€t  hcrbagio  prccd*  parci  de  Clipson  prccd^  cum  perlinen*  cl  pro 
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iUuh  liberi  tenementi  de  q^do  prced^  ac  de  pannapo  et  herha^ 
gio  pnBdTy  the  plaintiff  said,  that  Queen  Elizabeth  was  seised 
of  the  said  park  in  fee,  in  the  right  of  her  crown,  and  19th 
March,  anno  10  bj  her  letters  patent  granted  to  Thomas 
Markham,  ar^  officium  custodis  parci  sui^  vocal*  Clipson  Parh^ 
(without  saying jprordtc/'J  ac  cundem  Tho.  Markham  prcsd^ 
parci  sui  vocaC  Clipson  Park,  fecity  ardinaoity  et  constituii  per 
easdem  literas  pateniesj  to  have  and  to  hold  to  him  for  term  of 
his  life,  with  all  fees  due  and  accustomed ;  and  further  granted 
by  the  said  letters  patent,  to  the  said  Thomas  Markhamj 
p€mnagium  et  herbagium  prcedicV  pard  sui  de  Clipson^  to  have 
and  to  hold  the  said  pannage  and  herbage  to  the  said  Thomas 
Markham  for  term  of  his  life.  And  afterwards  Queen  Eliza- 
both,  so  seised  of  the  said  park  as  is  aforesaid,  died  thereof 
seised.  After  whose  deatn  the  said  park  descended  to  the 
King  that  now  is  ;  ac  pra^S  Tho.  Markham  deprosd^  officio  et 
pannagio  et  herbagioprasd*  informaprced'  seisiVy  existen\  idem 
dominus  Rex  9  die  J  unit  an''  regni  sui  primoj  per  literas  suas 
patentesy  Sec.  recitando  prced^  statum  prasd"  Tho.  Markham  deet 
in  prcemiss*  prced*  sic  ut  prasferty  sthi  concessisy  concessit  eidem 
com*  Rutland'  pried^offic*  custodis  prced*  pard  voc*  Clipson  Park 
to  have  and  to  hold  to  him  for  nis  life,  quam  cito  offidum 
prced^  per  mortemy  sursum  redditionemyforisfacturam  vdTtdiquo 
alio  modo  quocunque  vaccnerity  with  all  fees,  &c.  and  farther 
granted  by  the  same  letters  patent,  the  said  herbage  and  pan- 
nage to  the  said  Earl  of  Rutland,  for  term  of  his  life  (without 
(a)  2  Brown,  shewing  when  the  estate  of  the  herbage  and  pannage(a)  should 
[*  55  b.  ]  begin)  *adeo  plene  et  integre  proutprasff  Tho.  markhamy  8fc. 
229, 234, 242.  habutty  tenuity  seu  gavisus  fuity  SfC.  And  afterwards  the  said 
28?'i  Brownl.  Thomas  Markham,  9  Martiiy  anno  quarto  regis  nunc  died,  at 
27. '  ter  whose  death  the  plaintiff  was  seised  of  the  said  office,  and 

of  the  herbage  and  pannage,  till  disseised  by  the  defendants. 
To  which  the  defenaants  pleaded  the  general  issue,  md  tori 
nul  disseisin  /  and  as  to  the  office,  the  recognitors  of  thef  assise 
found  for  the  plaintiff;  and  as  to  the  herbage  and  pannage 
they  found  the  letters  patent  at  large  ut  supra;  and  if  the  hec^« 
bage  and  pannage  passed  by  the  said  letters  patent  to  tk^e 

{)laintiff,  they  found  for  the  plaintiff,  &c.    And  the  matter 
aw  was  such,  the  King  grants  the  herbage  and  pannage  oft 
park  of  C.  to  Markham  for  life,  and  afterwards  the  King 
citing  the  grant  to  Markham  and  that  he  is  living,  grants 
herlMige  and  pannage  of  the  said  park  to  R.  Earl  of  Rati 
(6)  2  Browol.    for  his  life,  without  shewing  when  it  shall  (b)  begin. 
j^k^cntf^*    *^  ^^^  grant  of  the  herbage  and  pannage  to  R.  Earl  of 
283.  1  Browni.  land  Were  good  or  not,  was  the  question.  And  it  was  obj 
27.  Post.  56  b.  that  the  said  grant  to  R.  Earl  of  Rutland  was  void  ror  ^be 

uncertainty  of  the  beginning  thereof,  for  it  cannot  begin  pre- 
sently, because  Markham  had  it  then  for  his  life,  and  it  doti 
not  appear  whether  the  King  intended  it  should  begin  after 
the  death  of  Markham,  or  forfeiture,  or  surrender,  or  when  it 
should  begin,  and  for  such  uncertainty  the  grant  in  the  King's 

(c)  Br.  Patent     ^^  gj^gH  j^^  ^^jj^     ^^^  ^j^^  ^^^^  j^  ^^j  3  jj^  j   ^^^  ^  ^^ 
Fitz.  Grant  35.    (4  Br.  Patent  54. 
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6  H.  7. 14  a.  aod  (a)  8  H.  7.  19  b.  were  cited,  that  the  Kiiig  («)  Br.  Patent 
cannot  grant  the  (b)  reversion  of  an  office  which  one  hath  for  Gnmt  42! 
the  term  of  his  life ;  but  may  recite  that  such  a  one,  habeat  ei 
teneeU  tale  offidum  pro  termino  vita  sucb^  and  grant  offie"  prcsdt 
ialiyhabenit  post  mortemySfC.  but  if  the  King  grants  the  office  to 
another  (without  such  special  recital)  for  life,  the  second  grant 
is  void  (a).  Vide  11  E.  4.  lb.  3SE.  3.  Avowry  119.    But  it  ThegraDtof 
was  resolved  by  Coke,  Chief  Justice,  Walmsley,  Warburton,  |j^*>««««c  ,^ 
Daniel,  ancl  Foster,  Justices,  that  the  said  grant  of  the  herb>  gooJT^RMolT. 
age  and  pannage  was  good ;  and  in  this  case  divers  points  cd»  i.  The 
were  resolved.    1.  That  the  King:  has  divers  manners  of  in-  King^^di- 
hentance.    1.  some  to  give  only  in  possession,  and  not  in  re-  of  inlieritaiice, 
version,  as  a  corody  in  a  house  of  religion,  or  to  present  one  tome  to  give 
to  a  church  of  his  patronage,  as  it  is as^reed  in  39  Hen. 6. 48.  ^on iSdSStU 
for  in  these  cases,  and  other  like,  the  King  has  but  a  present-  rtvenion  $ 
ation  or  commendation  of  a  person,    when  the  corody  or  soBetognuit 
church  is  void,  and  not  before,  and  cannot  give  the  corody  or  "  ^*'^  "*  ^" 
present  to  the  church  in  reversion.    S.  The  King  has  some  ^^^^^/bat 
inheritance  which  the  King  may  grant  as  well  in  reversion  which  he  can- 
as  in  possession  :  but  he  cannot  use  or  exercise  them  himself,  '^^^-^^i^L^j}- 
as  (c)  offices.     Vide  1  H.  7.  99  b.  a  man  grants  an  office  of  oi^nasweu' 
servitude  as  forestership,  &c.  cum  omnibus  terris  eidem  officio  to  ase  and  en- 
pertinentibusj  the  remainder  to  the  King  in  fee;  in  this  case  J?^''*"?^" 
although  the  King  cannot  be  officer  to  any  one,  yet  the  King  not^^  the^' 
is  capable  thereof  to  grant  the  office  to  another  which  he  him-  poMeuion,  re- 
self  cannot  use  or  exercise,  also  such  office  may  be  forfeited  ™"^^»  ^^ 
to  the  Kingi  and  the  King  shall  have  an  inheritance  in  it  to  '^    ^  ' 
♦give,  &c.  Vide(d)  3.  6.(e)  and(/)  8  H.  7.  before.  3.  Other  in-  [»  55  a.  J 
heritances  the  King  has, as  well  to  use  and  enjoy  himself,  as  to 
grant  to  another,  scil,  the  possession,  remainder,  or  reversion; 
as  houses,  lands,  rents,  commons,  herbage,  and  pannage  and 
the  like,  which  are  parcels  of  his  inheritance.    9.  It  was  re-  2. The  King 
solved,  that  the  King  was  not  (g)  deceived  in  his  grant,  for  wasnotde- 
he  has  recited  the  estate  of  Markham  which  he  had  in  the  ceived  in  his 
herbage  and  pannage,  for  term  of  his  life,  and  that  Markham  ^^^' 
was  then  living,  so  that  the  King  well  knew  that  he  could  not  [q^^^i^I^^' 
grant  that  in  possession,  which  another  then  held  for  his  life,  DyerSO.pLOS. 
but  it  ought  to  take  effect  as  it  might  by  law.     And  the  case  of  H  Co.  4  a. 
the  Liord  Chandos,  in  the  Sixth  Part  of  my  Reports,  was  re-  c^cl^&t!' 
solved  to  be  a  stronger  case  ;  for  there  the  King  mistook  the  Dyer  259.  pi! 
law,  thinking,  that  oy  the  surrender  of  the  letters  patent,  the  I8.2R0U.  154. 
estate  tail  was  extinct,  and  that  he  thereupon  was  seised  in  hoIk'Iso^  15] 

4  Inst.  202.  11  E.  4.  i  b.  Cr.  Jac.  17,  18.  (c)  10  Co.  61  a.  Co.  Lit.  3  b.  Bridg.  30.  1  H.  7. 
29  b.  Br.  Pnerog.  125.  Br.  Grant  83.  Fitz.  Grant  32»  Plow.  381.  379  b.  10  H.  7.  18  b.  (<0  3H. 
7.  caau  ultim.  Br.  Patent  52.  Fitz.  Grant  35.  Ante  55  b.  (e)  6  H.  7.  14  a.  Br.  Patents  54. 
Ante  55  b.  (/)  8  H.7.  12.  Br.  Patents  57.  Fitz.  Grant.  42.  (g)  1  Co.  46  a.  51  a.  52  b.  Moor 
45,164.  9  H.  6.28  b.  Lane  110.  2  Co.  33  b.  5  Co.  94  a.  6  Co.  29  b.  55  b.  7  Co.  12  a.  10  Co. 
112  b.  11  Co.4  b.  90  a.  Hob.  223,  229.  Cro.  Car.  198.  Yelv.  48.  2  Roll.  188.  Dyer  339.  pi.  47. 
352.  pL  26.  Co.  Ent.  384  a.  41  Ass.  19.  Br.  Patent  38.  Br.  Alienat.  21.  Plow.  132  a.  Mod. 
Rep.  196.  Kdw.Sb.    12  b. 


(a)  Vid.  upon   the  construction  of   the    fFoodt  ease.  Vol.  I.  p.   101.  and  yid.  the 
King's  grant,  and  as  to  what  properly  inay    note  to  Auditor  CurWi  cate,  1 1  Rep.  4  at 
be  granted  by  the  Crown,  note  (r.  2.)  AUon 
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Exception  in  alleging  the  gmni  made  to  the  said  Tbo.  Markham,  the 
'wS  ^?^  P*®'"*  ^'  *'*®*  Queen  Elizabeth  did  grant  officium  {custodj 
om-ruleiL  parci  sni  vocaH  Clipson  Park  (without  saying  (a)  prceiUcf)  and 
(a)  Cro.  El.  97.  ^r^^^re  it  was  ol>jected,  it  shall  be  intended  another  park. 
2Ventri8 197.  *  But  it  was  resolved,  that  upon  consideration  of  all  the  parts  of 
Cr.  Jac.  2S9.  the  plaint,  it  appears,  that  it  was  the  same  park  :  for  the  plain- 
Palm.  499.        ijjp  beging  {lis  plaint,  pro  titulo  liberi  tenemenH  de  officio  pros- 

dicio;  also  he  snews,  tnat  Queefn  Elizabeth  was  seised,  &c.  de 
parco  prasdictOj  and  so  seised,  granted  officium  parci  sui  de 
Clipsofiy  which  ought  to  be  intended  the  same  park  whereof  the 
seisin  was  alleged  at  the  time  of  the  grant,  and  eo  potius  in  re- 
spect of  this  pronoun^  possessory  (net)  and  in  all  other  parts  of 
the  plaint  (pr^dtcr)^s  added  :  so  that  it  is  well  said  in  Long's 
case,  in  the  Fifth  Part  of  my  Reports,  that  there  are  three 
(6)  5  Co.  121a.  manners  of  (6)  certainties : — 1.  Ortainty  to  a  common  intent, 
2Bid^77  78   ^^^  ^^^  sufficeth  in  bars  for  those  who  defend  tiiemselves. 
Co.lat303a.'  S-  1*o  &  Certain  intent  in  general,  and  that  is  sufficient  in  in- 
dictments, plaints,  counts,  replications,  &c.    3.  To  a  certain 
intent  to  every  particular  intent,  and  that  is  rejected  in  law  (b), 
for  there  it  is  ^A^Quod  talis  certitudo  certitudinetn  eanfimdii; 
and  so  it  was  adjudged  in  the  point,  in  the  assise  brought  by 
(c)  Cr.  Jac.  17«  the  Liady  (c)  Russel,  against  the  Lord  Admiral ;  and  this  as- 
^^'  sise  being  (after  a  general  verdict  for  the  plaintiff  ibr  part,  and 

a  special  verdict  for  the  residue,)  adjourned  into  the  Common 

Pleas,  judgment  was  there  given:  but  assises  ought  to  be 

1 10  Co.  105  a.  brought  in  t  propria  comitatu^  by  the  statute  of  Magna  Charta, 

W)2Iii8t24,     (rf)cap.  12. 

(e)  iBoist.  45.  -^^^  afterwards  on  this  judgment,  a  writ  of  (e)  error  was 
2BrowDl.  229,  brouffbt,  and  all  that  which  was  resolved  by  the  Court  of  Com- 
^^*  mon  Pleas  was  affirmed  for  good  law,  by  Fleming  Chief  Jus- 

tice, Fenner,  Yelverton,  Williams,  and  Crook,  Justices  of  the 
King's  Bench.  But  for  other  errors  not  assigned  nor  moved 
in  the  Common  Pleas,  in  which  the  Justices  of  the  King's 
Bench  were  not  unanimously  agreed,  the  judgment  was  re- 
[  *  57  b.]  versed.  And  so  this  case,  as  to  the  ^points  reported  by  me, 
was  unanimously  resolved  by  both  Courts :  and  afterwaras,  on 
a  new  assise  brought  before  Warburton  and  Foster,  Justices 
of  assise  in  the  county  of  Derby,  at  the  next  assises,  the  plain- 
tiff had  a  general  verdict,  according  to  the  opinion  of  all  the 
Justices,  and  judgment  also  at  the  same  assises,  and  execution 
awarded,  &c.  Et  sicjinita  est  ista  quasstio. 


(b)  Vid.  note  (a)  Long's  case,  Vol.  III.  p.  247. 


Bbechbb'8  Case.  953 


BEECHER'S  CASE, 


Mich.  6  Jacobi  1 . 


In  the  Exchequer. 

To  debt  on  bond,  the  defendant  pleaded  payment  upon  which  the  parties      Bbbcbbr 
were  at  iflsuc,  but  for  default  of  a  good  visne,  judgment  was  arrested ;  ^' 

afterwards  the  plaintiff,  per  Johannem  Osborne,  mitommium  nmm  venii 


hie  in  curia  eifateturse  in  curia  hie  uiteriui  nolle  protequij  upon  which 
judgment  was  given  that  the  defendant  eat  tine  Ae^  and  there  was  no 
amercement  on  the  plaintiff,  and  upon  error  brought  by  the  plaintiff, 
the  judgment  was  held  to  be  erroneous ;  and  resolved, — 1.  A  Retraxit 
cannot  be,  unless  the  plaintiff  or  defendant  be  in  Court  in  proper  person. 
It  is  error  to  appear  by  attorney  in  those  cases  where  the  defendant  or 
tenant  cannot  by  the  law  appear  by  attorney :  but  in  those  cases  where 
the  defendant  or  tenant  may  appear  by  attorney,  but  upon  some  pro- 
cess by  reason  of  some  default  or  contempt,  he  ought  to  appear  in  per- 
son, appearance  by  attorney  is  not  error.  2.  In  a  retraxit  by  the  plain- 
tiff, he  ought  to  be  amerced. 

In  process  or  delay,  which  is  for  the  advantage  of  the  party,  he  shall 
not  assign  it  for  error,  but  the  amercement  is  parcel  of  the  judgment, 
and  the  judgment  is  not  perfect  without  it;  and  the  omission  of  the 
amercement  is  error. 

In  all  actions  Quote  vi  et  amUi,  if  judgment  be  given  against  the  de- 
fendant, he  shall  be  fined  and  imprisoned. 

In  a  writ  of  deceit  upon  a  real  action  upon  a  recovery  by  default,  if  it 
be  found  on  examination,  that  the  tenant  was  not  lawfully  summoned, 
the  defendant  shall  be  fined  and  imprisoned. 

In  an  action  on  the  case  in  the  nature  of  deceit,  the  defendant  shall  be 
amerced. 

If  the  defendant  or  tenant  pleads  a  false  deed  made  to  him,  or 
denies  his  own  deed,  and  it  be  found  against  him,  &c.  he  shall  be  fined. 
If  he  denies  his  ancestor's  deed,  or  pleads  a  deed  to  his  ancestor,  and  it 
be  found  against  him,  he  shall  be  amerced. 

If  he  denies  a  recovery,  or  other  record  to  which  he  is  pftrty,  he  shall 
not  be  fined. 

If  the  defendant  in  a  replevin  claims  property  felsely,  and  it  is  so  found 
in  proprietate  probandA^  he  shall  be  fined  and  imprisoned. 
In  appeals  of  death,  robbery,  &c.  if  the  plaintiff  be  barred,  or  nonsuit, 
or  if  the  writ  abate  by  his  default,  he  shall  be  fined  and  imprisoned. 
So  also  in  attaint.  So  also  if  the  attaint  pass  against  the  defendant  if 
he  were  party  to  the  first  record,  he  shall  be  fined  and  imprisoned  :  but 
if  he  were  not,  as  tenant  by  receit  or  other  terretenant,  he  shall  not  be 
fined. 


Pt.yiIL-58a. 


Bbechbr*8  Case*      Part  VIII.— 58  a. 

Where  any  uses  the  law  for  double  vexation,  he  shall  be  fined. 
In  a  recaption,  the  plaintiff  shall  recover  damages,  and  the  defendant 
shall  be  fined  and  imprisoned  for  his  double  vexation. 
For  all  contempts  done  to  any  court  of  record  against  the  King*s  com- 
mands by  his  writ  under  the  great  seal,  the  offender  shall  be  fimed  and 
imprisoned :  but  when  the  demandant  or  plaintiff,  or  the  tenant  or  de- 
fendant, se  retraxii  or  reeesrit  in  coniemptum  curia,  there  is  no  con- 
tempt against  the  King's  writ  Where  a  thing  is  forbid  by  any  statute, 
the  offender  shall  be  fined  and  imprisoned. 

A  court,  which  is  not  of  record,  cannot  impose  a  fine,  nor  commit  to 
prison. 

In  all  writs  of  Praecipe  quodreddaiy  pnscipe  quodpermiUaU  ^<  precipe 
quod  facial,  on  nonsuit,  bar,  or  writ  abated  for  want  of  matter  or 
form,  the  demandant  shall  be  amerced.  If  there  be  two  demandants, 
and  the  writ  abate  for  the  death  of  one,  the  other  shall  not  be  amerced. 
In  all  the  said  writs  of  pnecipe,  if  judgment  be  given  against  the  tenant, 
he  shall  be  amerced. 

In  all  personal  actions,  without  force  or  deceit  to  the  Court,  and  also 
in  actions  which  comprehend  force  or  deceit  to  a  court  of  record,  if 
the  plaintiff  be  barred,  nonsuit,  or  the  writ  abate  because  it  ti  vicious 
in  matter  or  form,  he  shall  be  amerced  only;  if  the  writ  abate  by  the 
death  of  one  plaintiff,  or  one  plaintiff  be  nonsuit,  be  who  survives  or 
appears,  shall  not  be  amerced. 

If  one  demandant  in  a  real  action,  or  one  plaintiff  in  a  personal  action, 
where  summons  and  severance  lieth,  be  nonsuit,  and  the  other  proceeds, 
he  who  is  nonsuit  shall  not  be  amerced. 

In  all  judicial  process,  if  the  plaintiff  be  barred,  nonsuited,  or  if  the 
writ  abate,  he  shall  not  be  amerced. 

In  all  actions,  real  or  personal,  if  part  be  found  for  the  demandant  or 
plaintiff,  ^d  part  against  him,  or  all  or  part  against  one  tenant  or  de- 
fendant, and  nothing  or  but  part  against  the  other,  the  demandant  or 
plaintiff  shall  be  amerced  i  unless  no  default  be  in  the  demandant  or 
plaintiff. 

In  all  actions,  real  or  personal,  where  there  is  but  one  tenant  or  de- 
fendant, he  shall  not  be  twice  amerced:  but  where  there,  is  but  one  de- 
mandant or  plaintiff,  and  divers  defendants,  the  plaintiff  may  be  divers 
times  amerced. 

On  discontinuance,  or  when  the  Court  is  ousted  of  jurisdiction,  there 
shall  be  no  amercement. 

In  all  actions,  real  or  personal,  if  the  tenant  or  defendant  comes  the 
first  day,  and  render  the  thing  in  demand,  &c  he  shall  not  be  amerced, 
unless  the  action  imports  force  •r  fraud. 

The  King  and  the  Queen,  on  account  of  the  dignity  of  their  persons, 
shall  not  be  amerced. 

Infants,  on  account  of  the  imbecillity  of  their  age,  shall  not  be  amerced. 
S.  Although  the  plaintiff  in  the  principal  case  in  proper  person  ha<l 
made  a  retraxit,  yet  he  might  have  a  writ  of  error,  either  in  the  judg- 
ment, or  in  the  proceeding.  4.  The  entry  of  the  retraxit  in  the  prin- 
cipal case  was  insufficient.  S.  C.  [Cro.  Jac.  21 1.    Jcnk.  Cent.  283.] 


3Salk.  245.       Bbecher  brought  debt  on  two  bonds,  one  of  3000/.  the  other 
Skin.  593.         of  2000/.  by  Quo  minus  in  tbe  Exchequer,  against  Sir  Thomas 
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Shirley,  knight,  who  Trin.  41  Eliz.  pleaded  in  bar,  payment 
iccording  to  the  conditions  of  the  bonds,  &c.  and  the^parties 
Fere  at  issue,  and  found  for  the  plaintiff:  but  for  default  of  a 
ood  visne,  judgment  was  arrested,  and  afterwards,  sciL  Hil. 
4  Eliz.  the  plaintiff  per  Johannem  Osborne^  atlornatum  suuniy 
enii  hie  in  curidj  etfatetur  se  in  curid  hie  uUerius  nolle  prose^ 
ut  (a)  :  upon  which  judgment  was  given,  that  the  defendant 
at  sine  die^  and  no  amercement  upon  the  plaintiff.     Upon 
^bich  judgment  the  plaintiff  brought  a  writ  of  error  in  the  Ex- 
hequer  Chamber ;  and  upon  sundry  arguments  by  the  plain- 
iff's  and  defendant's  counsel,  at  several  days,  it  was  resolved 
y  the  Court,  and  the  two  Chief  Justices,  that  the  judgment 
as  erroneous,  for  divers  reasons.     1.  It  was  resolved,  that  l'^^f(^^ 
(a)  Retraxit  cannot  be,  unless  the  plaintiff  or  defendant  be  in  less  the  puSn- 
!oart  in  proper  person,  for  the  entry  is  in  divers  manners,  (as  tiff  or  defend- 
appears  after)  as,  Quod  querens  in  proprid  persond  sud  venit  ?°'  ^  *"  Court 
dicity  quod  ipse  placitum  suum  prasdict  ulterius  prosequi  non  soiu"*^^  ^'' 
i//,  sed  abinde  oninino  se  retraxit^  Sfc.  or  being  present  in  Court  («)  i  rqU.  584- 
od  demanded,  where  the  entry  is  (fr)  a  sectd  sud  prcedicid  in  Co.  Lit.  138  b. 
mtemptum  curiae  se  retraxit ^  etc.  or  fatelur  se  ulterius  nolle  2i?'3sldk'^5o' 
rosequiy  etc.  and  therewith  agrees  (c)  3  H.  6.  14  a.   21  E.  4. 3.   i  wus.  89.      ' 
)  a.  and  4  E.  3.  23  a.  where  the  case  was,  that  three  copar-  (6)  Co.  Lit.  139 
mers  were  plaintiffs  in  a  writ  of  deceit,  and  two  of  them  did  ?i)  F^f^i^^"' 
>pear  in  person,  and  the  third  by  attorney;  and  said,  that  traxit4.' 
ley  would  not  sue  further,  and  could  *not,  because  one  was     [*58b.  J 
f  attorney ;  wherefore  they  were  nonsuit.     Vide  lib*  intraV 
i.  title  Attaint,  Bre'  5.  and  title  Appeal,  b6.  and  title  Tresp. 
)9a.  13, 14, 15, 16.  and  title  Conspiracy,  125  b.  6  Ed.  3.  30  b. 
id  31  a.  John  Fremd^s  case,  in  a  Formedon^  the  attorney  of 
e  tenant  cannot  depart  in  despite  of  the  Court,  but  a  Grand 
pe  shall  be  awarded.     And  it  is  to  be  known,  that  at  the  {d)  At  common 
»mmon  law,  when  any  one  was,  by  the  King's  writ,  commanded  **^  when  any 
appear,  it  was  always  taken  that  he  should  appear  in  person,  King's  writ'  ^ 
id  could  not  appear  by  attorney  :  but  after  he  had  appeared,  commanded  to 
e  Courts  of  Chancery,  King's  Bench,  and  Common  Pleas,  appear,  it  was 
id  all  other  Judges  who  held  plea  by  writ,  mifi^ht,  after  ap-  thI*hesho^^d 
(arance,  have  admitted  him  by  attorney  :  otherwise  when  plea  appear  in  per- 
is held  without  writ,  unless  the  King  granted  a  writ  De  at»  ^^' 
mato  faciendo,  and  that  appears  by  Britton,  c.  126.  f.  287.   WP-N-^^C. 
at  vide  the  stat,  of  Westm.  2.  (e)  c.  11.  and  other  statute?,  2Tnst*249?"' 
hich  gave  remedy  in  many  cases :  but  the  said  case  at  bar  is  lOCo.  lOla-b. 
>t  remedied  by  any  statute.     But  it  was  objected,  that  it  is  ot^^^ww 
ue  that,  de  rigorejurisy  the  plaintiff  in  the  case  at  bar  ought  (<.)  w!  2.  c.  lo. 

2In8l,376,377,387." 

(a)  From  this  entry  it  seems  that  the  plain-  defendants  before  judgment  obtained  a^insl 

Fentered  a  nolle  prosequi  Tstiher  than  a  re*  the  other ;  and  that  it  is  no  bar  to  a  fresh  ac 

9xii.    Formerly  a  nolle  prosequi  seems  to  tion  for  the  same  cause,  except  in  those  cases 

^e  been  considered  as  in  the  nature  of  a  where  from  the  nature  of  the  action,  judg- 

lease,  or  indeed  as    an  actual  retraxit ;  ment,  and  execution,  against  one  is  a  satis- 

<!«  therefore,  when  entered  as  to  one  de-  faction  of  all  the  damages  sustained  by  the 

idant  operated  as  a  discharge  to  all,  and  plaintiff*.  Coopers,  Tiffin^  S  T.  R.  511.  J^T^he 

a  bar  to  any  new  action  tor  the  same  y.  Ingham^  1  Wils.  90.  Date  v.  Eyre^  1  Wils. 

use.    But  it  is  now  held  that  a  nolle  pro-  306.  Serjt.  Williams,  n.  2.  Salmon  y.  Smilkj 

fdmzj  be  entered  against  one  of  several  I  Saund.  206. 
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to  have  appeared  in  proper  i>erson :  but  yet  it  is  not  error ;  for 
if  the  Court  admits  the  plaintiff  or  defendant  by  attorney,  Mrhere 
he  ou^ht  to  appear  in  person,  it  is  not  error;  as  in  37  H.  6. 
S7  b.  if  the  Court  admit  one  upon  a  capias j  or  Exigent^  by  at- 
torney, where  de  rigore  juris  he  ought  to  appear  in  person,  it 
It  18  error  to     is  not  (a)  error  (6),  F.  N.  B.  25.  ace.  To  that,  it  was  answered 
appear  by  at-     ^^^  resolved,  that  there  is  a  difference  between  cases  where  the 
ciSsI  where     defendant  or  tenant  cannot  by  the  law  appear  by  attorney,  and 
the  defendant    cases  where  the  defendant  or  tenant  may  appear  by  attorney : 
or  tenant  can-   j^^^  upon  sotoe  process,  by  reason  of  some  default  or  contempt, 

not  by  the  law    Ir         "  ^^  .  ^       .     '     -^  r      a.\.     n    m.  •*  ^l     i-»    *^^ 

appeu'by  at-  be  ougbt  to  appear  in  person.  In  the  first  case,  if  the  Court 
tomcy.  But  in  admit  the  defendant  or  tenant  by  attorney,  it  is  error  :  but  in 
those  ewes  ^  ^jj^  other  not  (c)  :  as  if  an  infant  is  admitted  to  appear  by  at- 
fcnd^t  or  te-  torney,  it  is  error  (b),  &c.  but  when  the  defendant  may  make 
nant  may  ap-  an  attorney,  and  the  reason  that  compels  him  to  appear  in  per- 
^"^b^f^^^^'n  ^^^  ^^  ^^^  contempt  to  the  Court ;  there  the  Court  may  div 
^'e  p^c^ss'^  pense  with  the  contempt,  in  their  discretion,  and  admit  him  by 
by  reason  of  attorney,  and  that  is  no  prejudice  to  the  plaintiff :  but  in  the 
some  default     ^ggg  ^^  ^^^^  ^j^g  jj^^  requires  him  to  appear  in  proper  person 

he^ghuoap-  to  make  the  Retraxit,  oecause  it  shall  be  a  perpetual  (d)  bar, 
pear  in  person,  and  in  a  manner  as  a  (e)  release,  and  the  admittance  of  the 
ap^aranccby^  Court  cannot  prejudice  the  plaintiff  in  so  high  a  degree.  But 
erro^^  ^  ^  '^^  dilatory  matters,  the  admission  of  the  Court  may  turn  the 
(a)  Fitz.  At-  plaintiff  or  demandant  to  delay,  but  shall  never  bar  the  plain- 
tomey  20.  Br.  tiff  or  demandant :  as  if  the  Court  grants  process  against  the 

Attorney  56. 

Br.  Error  98.  (4)  F.  N.  B.  25.  C.  (c)  1  RoU.  287,  268,  796.  I  Roll,  Rep.  305,  380.  Cr.  El.  377, 
378,  424,  541, 542,  551,  569.  Cr.  Jac.  420,  441,  442,  581.  Poph.  130.  2  Sand.  212, 213.  1  Sid. 
449.  1  Mod.  Rep.  47,  72,  296,  297.  Styles  318.  3Bulstr.  180.  Bridgm.  73,  74,  75.  Dyer  262. 
pi.  63.  9  Co.  30b.  Cr.  El.  551.  Palm.  228,  232,  233,  245,  252.  (d)  1  Roll.  584.  Postea  62  a. 
Cr.  Jac.  211.  March  95.  Br.  Departare  in  Despite,  &c.  13.  Hob.  70.  Parker  v.  Lawrence, 
21  £.  4.  39  a.    (e)  Cro.  Car.  551.    March  95. 


(b)  By  Stat.  81  Jac.  1.  it  is  enacted  that,  him  to  do  it  in  a  proper  manner;  and  if  the 

after  verdict  for  the  plaintiff,  judgment  shall  appearance  is  entered  to  be  by  attorney,  the 

not  be  stayed  or  reversed  by  reason  that  the  Court  will  amend  the  record ;  GoodH^kl  v. 

plaintiff  in  ejectment  or  other  personal  ac-  Wright^  1  Strange  33.    Strattan  v.  Burgist, 

tion  or  suit,  being  an  infant  under  the  age  id,  114.    Yin.  Ab.  Attorney  A.  pi.  18.  but 

of  twenty-one  yeiA^,  did  appear  by  attorney  the  Court  will  not  amend  the  record,  if 

therein;  and  by  statute  4  Ann.  c.  16.  s.  2.  there  be  no  uuderlaking.  Power -v,  Jonet, 

after  Judgment  by  confession,  nil  didt^  non  1  Strange  445. 

sum  iitformatusj  m  any  court  pf  record,  or  A  judgment  against  several  defendants 

after  writ  of  inquiry  executed.    But  in  all  being  entire  shall  be  reversed  for  the  infancy 

actions  real,  personal,  pr  mixed,  if  an  infant  of  one,  if  they  appeared  bv  attorney;  for  the 

defendant  appear  by  attorney,  it  is  still  er-  judgment  is  entire.  1  Hofl.  Ab.  776.  Krror 

ror.    Rollers  Ab.  Attorney  A.  Error  I.  13.  £.  pi.  9.  Birdv.Orms,  Cro.  Jac.  289.   Kmg 

Bostwichv,  Bostwichj  2  Leon.  189.     Ordev,  y,  Marlborough^  Cro.  Jac.  303.     GreU  and 

Merelon,  1  Bulst.  129.    Row  \.  Long,  Cro,  Others  y.  Richards,  3  Lev.  294.    Oatesy, 

Jac.  4.    RandaVs  case.  Moor  460.     Sedbur-  Ayleit,  Alcyn  74.    But  if  an  infant  ddeod- 

rough  V.  Raunt,   Cro.  Eliz.  569.     Odell  v.  ant  appear  by  attorney,  and  obtain  judf' 

Moreton,  Cro.  Jac.  254.    Bishop  of  Landaffe  mcnt,  the  plaintiff  cannot  reverse  the  judg- 

V.  Lewys,  W.  Jones  432.     Cotton  v.  fVescot,  ment  by  writ  of  error.  Bird  v.  P^gg,  5  Barn. 

Cro.  Jac.  420,  441.    However,  if  an  infant  and  Aid.  418. 

defendant  appear  by  attorney  .the  Court  will.  According    to    Frescobaldi  v.   Kinsitsn, 

at  the  instance  of  the  plaintiff,  compel  an  2  Strange  783.    infant  executors  maj  sue: 


the  attorney  undertake  to  appear  for  the  de-     Tremaine,  2  Sauud.  212. 
fendant  an  infant,  the  Court  will  oblige 
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witnesses  (a),  or  grants  view   or   aid  (t),    where   it   is  not  W^H.  7. 9  a. 
♦grantable,  it  is  not  (c)  error,  as  it  is  held  in  5  H.  7.  8  b.  and  t*  ^^  *•  ] 
8^H.  7.  9  b. ;  and  the  reason  is  ^iven  there,  because  the  de-  ilf'  ^^^^^ 
mandant  has  not  any  prejudice  of  his  right,  but  only  a  delay.  m2l£.4.65b. 
But  if  the  court  admit  a  (d)  voucher,  where  it  ought  not  to  (c)5H.7.8b. 
be,  it  is  error,  as  it  is  held  8  H.  7.  11a.    The  same  law  if  f^g^  Error 
an  tessoign  be  cast  and  allowed  where  it  is  not  allowable,  it  is  i5i.   '        ' 
not  error:  but  to  deny  any  of  these  ^dilatories,  where  of  tHob.47. 
right  the  Court  ought  to  grant  them,  is  error,  as  appears  in  ♦^^•l^** 
the  said  books,  and  21  E.  4.  65  b.  22  E.  4.  15,  &c.    And  a 
(e)  Retraxit  is  always  on  the  plaintiff  or  demandant's  part,  and  i^l.^?^?};^^  • 
a  (/)  departure  in  despite  of  the  court  is  always  on  the  de-  co.  Lit.  139  a, 
fendant  or  tenant's  part ;  and  the  entry  there  is,  Quod  tenens  (/)F.N.B.78 
recessit  in  contemptum  curicBj  and  in  one  case  the  plaintiff  or  ^'  F%^o'*p?^ 
demandant  is  barred,  and  in  the  other  case  the  plaintiff  or  vmenage,  31? 
demandant  shall  have  judgment  presently  (g)  ;  Qui  semel  ac^  (g)  Co.  Lit. 
tionem  renunciavit  amplius  repetere  non  potest.     Vide  for  these  ^•^^•* 
matters,  20  E.  2.  Excommengement  28.  4  E.  3.  23.  in  For- 
medon.     6  E.  3.  31,  32,  34  a.  in  Quare  impedil.  8  E.  3.  3  b. 
and  68.    38  E.  3.  13.  16  R.  2.  tit.  Cause  de  remover  Plea  12. 
3H.  4.2.    11  H.  4.94.  3  H.  6.  13.    9H.6.58.    39  H.  6.  16, 
33.    Prisot.  7  H.  7.  39.     Vide  tit.  Departure  en  Despite  del 
courty  Brooke. 

2.  It  was  resolved,  that  the  plaintiff  in   this  case  ought  to  2.  Tnaretraiit 
be  (A)  amerced,  for  it  is  a  stronger  case  than  the  case  of  a  ^v  *^«  P^**"- 
nonsuit,  which  is  but  a  default  or  non-appearance:    bu^  a  tobcamemnJ. 
Retraxit   is  a  voluntary  acknowledgment  that  he  hath  no  (A)Cr.Jac.2ll 
cause  of  action,  and  therefore  he  will  no  farther  proceed,  64. 1  Roll.  759.' 
&c.,  and  therefore  it  is  a  bar  for  ever.     And  it  was  objected,  tlenk.Ccnt.283. 
that  the  plaintiff  should  not  assign  that  for  error,  because  it 
was  for  his  advantage  that  he  was  not  amerced,  and  a  man 
shall -never  assign  that  for  error  which   is  for  his  (0  ad  van-  (0F.N.B.21f. 
tage,  7  E.  3. 25  b.  by  Herle,  8  H.  5.  2  b.    11  H.  4.  8.  F.  N.  ^^0.^29  b.^^ 
B.  21.  as  to  say,  that  he  was  essoigned,  where  he  ought  not  39,4*0.  2  Sand. 
to  be  essoigned  ;  or  that  he  had  a  longer  day  than  the  common  46. 1  Roll.  757, 
day  ;  or  that  aid  was  granted  to  him  where  it  was  not  grant-  ^?^»  ^Jj*    ^ 
able.     To  which  it  was  answered  and  resolved,  that  it  is  true  Hob.  ISO. 
that  in  process  or  delay,  which   is  for  the  advantage  of  the  in  process  or 
party,  be  shall  not  assign  it  for  error ;  but  in  the  case  at  bar  delay,  which  is 
the  judgment  is  not  (§)  perfect,  for  the  amercement  ought  to  ^^*o^Jhe*^' 
be  parcel  of  the  judgment;    and  it  is  also   for  the   King's  party,  he  shall 
advantage,   and  therefore   divers  judgments   have   been  re-  not  assign  it 
versed  in  the  King's  Bench,  because  the  judgment  was  ideo  fheam^rce"^ 
fii  (||)  misericordiaj  where  it  should  be,  capiatur;  and  yet  it  ment  is  parcel 
was  for  the  (k)  parties'  advantage ;  but  because  the  judgment  of  the  judg- 
was  erroneous,   and  the  error  of  the  Court  in  giving  it ;  for  j"j^enUs^* 
this  cause  it  hath  been  often  adjudged,  that  it  is  not  amend-  not  perfect 
able,  but  the  whole  judgment  shall  be  reversed  (c).     Vide  without  it,  and 

the  omission 
of  the  amercement  is  error.    §  1  Roll.  7G9.    ||  1  Roll.  769.    (k)  Cr.  El.  S4.  Cro.  Jac.  211.  Cro. 
Car.  505.  2  Sand.  47.   1  Roll.  759,  7G0.  Jcnk.  Cent.  283. 


(c)  Acc.  Bac.  Ab.  Error,  K.  4.     In  Gamon     **  an  invariable  rule,  that  if  a  judgment  be 
f.  Jones,  4  T.  R.  610.   Buller  J.  said,  *♦  It  is    "  more  favourable  for  the  plaintiff  than  he 
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(a)  Dyer  89. 
pi.  111. 

(b)  Dyer  315. 

[•  69  b.] 

pi.  99.  1  RoU. 
769.  Moor  768. 


(r)  Ck>.  Lit. 
126  b. 


(d)  Co.  Ut. 
126  b. 
8  Co.  39  a. 


Fine.    1.  In  all 
sctions,  Quare 
vi  et  armitf  if 
judgment  be 
given  against 
the  defendant, 
he  shall  be 
fined  and  im- 
prisoned. 

(e)  Co.  Lit. 
126  b. 


2.  Fraud  and 
deceit  to  the 
Court. 


29  Ass.  pi.  26.  7  E.  6.  DYer(fl)  89. 14  El.  Dyer  (ft)  315.  Vide 
now  the  doubts  there  well  explained.  Aild  because  it  is  so 
*material  in  all  judgments  to  Know  when  the  plaintiff  or  de- 
mandant, and  when  the  defendant  or  tenant,  shall  be  amerced 
or  fined,  inasmuch  as  the  mistaking  thereof  makes  the  judg- 
ment erroneous,  it  is  very  necessary  to  understand  the  true 
sense  of  the  law  in  these  cases  (d). 

And  this  word  (c)  (Jinis)  hath  divers  significations  in  the 
law,  quia  aliquatido  significat  pretium^  aliquando  pcsnam^  et  alt* 
quandopacem.  For,  1.  the  price,  or  sum,  which  is  the  cause 
of  obtaining  a  benefit,  is  called  a  fine,  as  fine  in  the  hamper 
for  the  King^s  writs,  fine  for  alienation,  fine  for  admission  to 
a  copyhold,  fine  for  obtaining  leases,  and  such  like.  2.  That 
which  the  offender  ^ives  in  satisfaction  of  his  offence  is  also 
called  a  fine,  and  m  that  sense  dicitur  poena.  And,  3.  The 
assurance  which  makes  men  enjoy  their  lands  and  inheritances 
in  peace,  is  called  y7m>,  quiajinem  litibus  ponit.  And  all  these 
are  called  fines,  because  they  are  the  end,  or  causes  of  the  end, 
of  all  the  said  businesses. 

((/)  Amercement  is  in  Latin  called  misericordia ;  and  the 
cause  thereof  is,  because  by  the  common  law  (which  is  a  law 
of  mercy)  no  man  oua;ht  to  be  amerced  so  much  as  he  deserves, 
but  less.     Vide  F.  N.  B.  76. 

1.  In  all  actions  Quare  vi  et  armis,  as  RescouSj  Tresp.  vi  et 
amiisy  SfCj  if  judgment  be  given  against  the  defendant,  he 
shall  he  fined  and  imprisoned,  for  to  every  fine  (e)  imprison- 
ment is  incident ;  and  always  when  the  judgment  is,  quodde^ 

fendens  capiatur^  it  is  as  much  as  to  say,  quodcapiatur  quousque 
finem  fecerit.     Vide   19  H.  6.  8  b.    34  H.  6.  24.    11  H.  4.  25. 

30  Ass.  pi.  28.  And  if  there  be  divers  defendants,  they  shall 
be  severally  fined.  So  in  an  Assise,  if  the  disseisin  be  found 
with  force,  the  defendant  shall  be  fined  and  imprisoned  ;  other- 
wise it  is  if  the  disseinin  be  found  without  force ;  for  there 
he  shall  only  be  amerced,  for  the  writ  of  Assise  doth  not  men- 
tion Dt  et  armis,  but,  injuste  et  sine  judicio  disseisivit^  33  H.  6. 
21a. 

2.  In  a  writ  of  Deceit  upon  a  real  action  upon  a  recovery  by 
default,  if  it  be  found  on  examination,  that  the  tenant  was 
not  lawfully  summoned,  the  judgment  shall  be,  Et  prcodicC 
defend*  profalsitate  et  deceptione  prccdicV  capiatur :  and  the  writ 
of  Deceit  is,  Oslensum  est  nobis  ex  parte  A.  quod  B.  in  curid 
nostrd  falso  et  in  deceptione  curicc  recuperavit  seisinam^  Spc.  and 


**  is  entitled  to,  he  caDnot  take  advantage 
'*  of  it,  because  he  is  not  injured  by  it." 
But  perhaps  this  is  to  be  taken  with  the 
limitation  m  the  text,  tupra,  Vid.  Dunn  v. 
Crump^  3  Brod.  and  Bing.  309.  S.  C.  7  B. 
Moore,  137. 

(d)  By  16  and  17  Car.  2.  after  verdict  no 
judgment  shall  be  reversed  fur  want  of  a 
fniicricordia  or  capiatur ;  or  because  one  is 
entered  instead  of  the  other;  and  by  stat. 
5  &  6  W.  and  M.  c.  12.  no  writ  of  capias 


shall  issue  for  the  fine,  but  the  plaintiff 
shall  pay  6«.  8i/.,  and  be  allowed  it  against 
the  defendant  among  his  costs.  Vid.  Harg. 
n.  4.  Co.  Lit.  161  a.  And  by  stat.  4  Add. 
c.  16.  ^2.  all  the  statutes  of  jeofails  are 
extended  to  judgments  on  confession,  mkU 
dicii  or  non  sum  irtformatus ;  and  vid.  Dama 
V.  Hoyle^  1  Strange  574.,  that  where  a  nsUc 
prosequi  is  entered,  the  plaintiff  need  not  be 
amerced. 
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that  is  the  cause,  scilicet,  the  deceit  to  the  Court  in  obtaioing 
the  said  judgment,  that  he  shall  be  fined  and  imprisoned  ;  but 
in  an  action  persona],  the  deceit  between  part;  and  party,  which 
is  in  the  nature  of  an  action  upon  the  case,  there  the  defendant 
shall  not  be  fined  and  imprisoned,  but  only  amerced,  for  there 
is  no  deceit  done  to  the  Court,  but  to  the  party. 

*3.  If  the  defendant,  or  tenant,  pleads  a  false  deed  to  him,    [*  60  a.] 
or  (a)  denies  his  own  deed,  and  it  is  found  against  him,  or  if  3.  Falsehoodin 
he  (6)  relicta  verificaiione  cognoscit  actionem^  be  shall  be  fined  denying  hu 
for  his  falsity,  quia  certi  debemus  esse  de  propria  facto  ;  and  if  he  r^i  r^'  219 
denies  his  (c)  ancestor's  deed,  or  pleads  a  deed  to  his  ancestor,  224.  33  H.  6. ' 
and  it  is  found  against  him,  yet  he  shall  not  be  fined,  but  54  b.  Br.  A- 
amerced  only,  quia  de  alieno  facto.    And  so  you  will  better  un-  co^aionsf' 
derstand  your  books  in  3  E.  6.  Dy.  67.  26  Ass.  p.  5.  S3  H.  6.  Br.  Fine  pur* 
64  b.  34  H.  6. 20  a.  b.     But  if  he  denies  a  recovery,  or  other  Contempt  3- 
record  to  which  he  is  party,  he  shall  not  be  fined,  10  Ass.  p.  g^'/gifa.^K 
10.  16  Ass.  p.  19.  for  it  is  not  his  act,  but  the  act  of  the  Court ;  Fits.  nnesSS*. 
and  he  doth  not  deny  the  record  absolutely,  but  non  habetur  ^7-  <^^-  pi- 19. 
laie  recoraam.  g45  ^^  j^^ 

6i,  420.  Kelw.  42  a.  (b)  1  Roll.  224.  33  H.  6.  54  b.  2  Roll.  Rep.  45.  Fitz.  Fines  16.  9E.  4.  24  a.  b. 
Fitz.  Fines  25.  Dy.  67.  pi.  19.  Noy  4,  31.  Cro.  Jac.  64, 420.  2  Sand.  191.  Raym.  195>  202.  1  Mod. 
73.    (c)  Br.  Ajnerccment  5.  Cr.  Jac.  255.  2  Sand.  192. 

4.  If  the  defendant  in  a  Replevin  claims  property  falsely,  and  4.  False  claun 
it  is  so  found  in  (d)  proprietate  probandd^  he  snail  be  fined  and  of  property  of 
imprisoned,  1 1  H.  £  4.  T^l^lZy 

of  jiutice,  so  that  he  cannot  have  the  use  of  the  cattle  of  his  plough,  or  other  ffoods.  {d)  11  H.  4. 
4  b.  5  a.  Co.  Lit.  145  b.  Br^  Fine  pur  Contempt  14.  Br.  Retom  de  Brief  108.  ritz.  Proprietate  pre^ 
banda  1.  Br,  propr.  prob,  14. 

5.  In  (e)  appeal  (e)  of  death,  robbery,  or  any  other  appeal  of  5.  For  niali- 
felony  or  maihem,  if  the  plaintiff  be  barred,  or  if  he  bet  i^^^^l^ 
nonsuit,  or  if  the  writ  abate  by  his  own  default,  he  dhall  be  concerns  a 
fined  and  imprisoned,  8  H.  4. 17  a.  20.  for  the  malice  is  the  man's  life. 
hifi:he8t  which  concerns  life  or  member.  W  Fitz.Coronc 

®  73.  Br.  Appeal 

25.  Br.  Fine  pur  Contempt  11.  Br.  Impris.  106.    t  Co.  Lit  12^  tu 

6.  So  in  Attaint  (F)  32  Ass.  p.  9.  42  E.3. 26  b.  if  the  plaintiff  6.  Malidons 
be  nonsuit,  or  barred,  he  shall  be  fined  and  imprisoned.    So  Attaint ^ jury 
if  the  Attaint  pass  against  the  defendant  if  he  were  party  to  the  of  peijory. 
first  record,  he  shall  be  fined  and  imprisoned;  but  if  he  were 

not  party  to  the  first  record,  as  tenant  by  receit,  or  other  terre- 
tenant,  he  shall  not  be  fined,  14  Ass.  p.  2.  42E.  3.  26  b. 
9  E.  4.  33. 

7*  Where  any  uses  the  countenance  of  the  law,  (which  was  7.  For  double 
instituted  to  make  an  end  of  controversies  and  vexation)  for  vexation  by 
double  vexation,  he  shall  be  fined  :  as  if  a  man  (/)  sues  in  the  ^°  ^^  V*^' 
Common  Pleas,  and  afterwards,  for  the  same  cause,  sues  him  1^  Contempt 
in  £x>ndon,  or  any  such  Court,  the  plaintiff  shall  be  fined  for  24. 7  H.  6. 36b. 
this  unjust  vexation,  9  H.  6.  55.  14  H.  7.  7  a.  andin  aCg-)  W  iiCo.43b. 
Recaption  the  plaintiff  shall  recover  damages,  and  the  defend-  p^l^B.Ss  d. 
ant  shall  be  fined  and  imprisoned  for  his  double  vexation. 

(e)  Appeals  of  murder,  treason,  felony,        (p)  Writs  of  attaint  are  abolbhed  by  stat. 
or  other  offeoces,  abolished  by  stat.  59  Geo.     6  Geo.  4.  c.  50.  ^  60. 
3.  c.  46. 
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8.  Contempts  8.  For  all  contempts  done  to  any  Court  of  record,  asainst 
?g^f'  ^^^ts  ^^^  King's  commana  by  his  writ  under  the  great  seal,  the 
^^*  ^^  '     offender  shall  be  fined  and  imprisoned  as  in  Quart  non  admisity 

Quare  incumbravitj  Attachment  upon  Prohibition,  &c«  Vide 
19  E.  3.  Quare  non  admisii  7.  23  E.  3.  22.  26  E.  3. 75.  90  E. 
2.  Coron.  233.  Stanf.  132.  The  slat,  of  25  E.  3.  c.  6.  &c.  but 
when  the  demandant,  or  plaintiff,  or  the  tenant  or  defendant  se 
retraxit^  or  recessit  in  contemptum  curia:^  yet  there  is  no  con- 
[  •  60b.J  tempt  ^against  the  King^s  command  by  his  writ.  And  by  these 
differencesyou  will  better  understand  your  books  in  cases  of  fines 
and  imprisonment,  and  learn  the  true  reason  and  sense  of  the  law. 

9.  Contempt  9,  Jn  ^XX  cases,  where  a  thing  is  forbid  by  any  (a)  statute, 
a^stasta-  ^y^^  offender  shall  be  fined  and  imprisoned,  35  H.  6.  6  b. 
\a)  2  Inst  131.  1^  H.  6. 4.  in  Maintenance.  Vide  9  E.  4.  28.  And  that  is  the 
Cro.Jac.538.  reason,  that  where  the  statute  of  Marlebridge,  c.  15.  forbids, 
Cro.  Car.  ^0.    quod  nulU  de  ccelero  liceai  ex  quacunque  causa  district'  Jacere 

2Bulst.328.        *    M       ^    J  •D-.'^i  •*aaU4. 

!  Sid.  233. 12  extra  feodum  suum^  nee  tn  Kegta  vta^  vet  commum  strata;  that 
Co.  134. 2  Roll,  the  party  who  is  distrained  in  the  highway  cannot  plead  it  in 
r&?'2i  ni  ^^^  ^^  the  (6)  avowry,  for  then  the  King  should  lose  his  fine, 
^        ^ '      '  but  shall  be  driven  to  an  action  on  the  statute,  in  which  the 

King  shall  have  his  fine,  and  therewith  agrecth  1 1  R.  2.  Avowry 
87.  Vide  19  E.  2.  Brief.  842.  21  E.  3.  II.  39  E.  3.  20.  43 
E.  3.  30.  F.  N.  B.  90.  &  173.  Register  97. 

10.  A  Court  10.  In  some  action  the  defendant  shall  be  fined  in  one  Court, 
moi^^h^**^  and  but  amerced  in  another  Court,  and  yet  the  offence  shall  be 
never  impose  a  all  one  ;  as  in  a  writ  of  (c)  Recaption,  if  it  be  brought  in  the 
fine.  Common  Pleas,  and  judgment  be  there  given,  the  defendant 
(c)llCo.43b.  ghall  be  fined  and  imprisoned  as  hath  been  said:  but  if  the 
F^??^*73d.  ^'"'^  ^®  brought  in  the  county  court,  and  the  defendant  be 
A'ntca4l  a.  convict  before  the  Sheriff  in  the  county,  the  judgment  shall  not 
(rf)  Co.  10. 103  be,  quM  capiaiur^  quia  nulla  curia  quce  (d)  rtcordum  non  habety 
Anr^lf  a^°*  po/^'^^  imponere  Jinem,  neque  aliquem  mandare  carceri,  quia  ista 
Salk.  200.  speciant  ianlummodo  ad  curias  de  recordoj  and  therefore  in  such 
1  Salk.  200.  case  he  shall  be  only  amerced.  And  although  the  writ,  sciL 
8C^?i^          the  Recaption  is  of  record,  yet  forasmuch  as  the  Judges  in  the 

Court,  scil.  the  suitors,  are  not  judges  of  record,  nor  the  Court 
(c)  6  Co.  11  b.  is  of  (e)  record,  they  cannot  impose  a  fine,  or  commit  any  to 
C«- Lit.  58 a.  prison.  And  so  in  all  the  like  cases.  Ftrfe  F.  N.  B.  73d. 
f^oU%.       8  E.  4,  5.  34  H.  6.  24. 

4  Co.  33  b.  Cr.  El.  792.  Cr.  Jac.  582.  4  Inst.  266,  268.  21  E.  4. 66  b.  9  Co.  48  b.  49  a.  1  Mod. Rep. 
.171.  12  H.  7.  16,  17.  7  E.  4.  23  a. 

Amercement.  And  now  concerning  amercement. 
^1.  In aU  writs  1.  In  all  writs  of  Prcecipe  quod  rcddaty  as  writ  of  Right, 
^  mJdreddliy  Formedon,  or  writ  of  Aiel,  &c.  writs  of  entry,  &c;  Pnecipede 
quod  permitiat,  quod  pcrmitlaty  as  to  have  estovers,  common,  &c.  or  Praecipe 
quod  faciat,  quodfaciat^  as  writ  of  customs  and  services,  &c.  if  the  demand- 
bar*  or^writ  ?"^  ^^  barred,  or  if  he  be  nonsuit,  or  if  his  writ  abate  because 
abated  for  want  it  is  ill  in  matter  or  form,  the  demandant  shall  be  amerced. 
of  matter  or  But  if  there  be  two  demandants,  and  the  writ  abate  for  the 

8han'ha4  ^^^^^  ^f  on®  ^^  ^^^^^  ^l^e  other  shall  not  be  amerced,  28  (48) 
aracrcUmcnt.  E.  3.  23  a.  46  E.  3.  tit.  Accompt.  40.  5  E.  3.  3.  22  H.  6.  7. 
Writ  abatcdby  38  E.  3.  31.    7  H.  G.  36.    41  Ass.  14.    So  in  all  the  said  wriUs 

act  of  God,  &c. 

no  amerciament.  Filz.  Amcrciamcut  13.  Br.  Amerciament  12.  Co.  Lit.  127  a. 
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ofPrcedpe.  if  judgment  be  given  against  the  tenant,  he  shall 
be  amerced.  r  ^  fi1  h  1 

*2.  In  all  personal  actions,  as  debt,  detinue,  and  the  like  |  lopcrsoma 
actions,  without  force  or  deceit  to  the  court,  and  also  in  ac-  ac^ns. 
tions  T?hich  comprehend  force  or  deceit  to  a  court  of  record ; 
if  the  plaintiff  be  barred,  nonsuit,  or  the  writ  abate  because  it 
is  vicious  in  matter  or  form,  he  shall  be  amerced  only,  and  Death  or  non- 
not  fined ;  but  if  the  writ  abate  by  the  death  of  one  plainUff,  l^^^i^^l 
or  if  one  plaintiff  appeareth,  and  the  other  be  (a)  nonsuit  ^a)  Co.lil  127 
(which  in  law  in  personal  actions  is  a  nonsuit  of  both)  he  who  a.  Br.  Amerce- 
surviveth,  or  appeiareth,  shall  not  be  amerced ;  for  no  default  J^^j^^i^*'** 
is  in  him,  but  he  only  who  appeareth  not,  47  E.  3.  6  b.  &  43 
Ass.  pi.  3.  7  H.  6.  36.  38  E.  3.  31.  41  Ass.  14.  And  in  the 
same  actions,  which  are  without  force  or  fraud  to  the  court,  the 
defendant  shall  be  amerced. 

3.  If  one  demandant  in  a  (b)  real  action,  or  one  plaintiff  in  a  3.0ne  demand- 
personal  action  where  (c)  summons  and  severance  lieth,  as  in  ^^J^"^* 
debt  by  executors,  if  one  demandant  or  plaintiff  be  nonsuit,  .^.^^  Amer3 
and  the  other  sueth  forward,  he  who  b  nonsuit  shall  not  be  (cjBrAmenW. 
amerced, -28  H.  6.  11  b.  21  E.  4.  77  b. 

4.  In  all  judicial  process,  if  the  plaintiff  be  barred,  nonsuit,  4.  Injudicial 
or  if  the  writ  abate,  the  plaintiff  shall  not  be  amerced,  because  V^oceu  noa- 
the  process  is  founded  upon  a  judgment  and  record,  11  H.  4.  ^^V^\\ 
55  b.  in  (d)  Quid  juris  clamat.  Scire  facias,  Src.  21  E.  3.  23.  g?.  Jinewc. 
9  E.  3.  32.  in  Per  qua  servida,.  18  Hen.  6.  tit.  Pledges  1.  menti6. 
And  in  these  actions  the  plaintiff  shall  not  find  (e)  sureties,  (f)  ^'J''^'.?!'* 
because  he  shall  not  be  amerced.  p  ^'^'  **^- 

6.  In  all  actions  real  and  personal,  if  part  be  found  for  the  fo^  the  deman- 
demandant  or  plaintiff,  and  part  against  him,  or  all  or  part  dant  or  plaintiff 
against  one  tenant  or  defendant,  and  nothing,  or  but  part,  &c.  and  where 
against  the  other,  the  demandant  or  plaintiff  shall   |)e  (/)  JwtS'or 
'amerced;  unless  no  default  be  in  the  demandant  or  plaintiff,  defendant,  &c. 
and  therefore  in  trespass  of  battery  against  husband  and  wife,  C/)Cr.Jac.630. 
supposing  the  battery  to  be  done  by  them  both,  and  the  wife  c^^^HlT^JJq 
is  only  found  guilty,  &c.  and  the  husband  acquitted,  yet  the  453'   cro.  El. 
plaintiff  shall  not  be  amerced,  for  the  plaintiff  could  not  have  257. 1  Sid.  232* 
another  writ  in  such  case,  and  therelore  no  default  in  him.  ^'^"^ 2^5^29 
Vide  22  Ass.  8.  7  Ass.  pi.  14.  31  Ass.  pi.  31.  Br.  Amercement  Br^Exccutora 
42.  40  E.  3.  40  a.  21  H.  6.  41.  a.  76."  Hob.  127. 

6.  In  all  actions  real  or  personal,  where  there  is  but  one  6.  One  tenant 
tenant  or  defendant,  he  shall  not  be  twice  amerced,  but  there,  ^^^^'^^^ 
where  there  is  but  one  demandant  or  plaintiff,  and  divers  de-  twice "imerced. 
fendants,  the  plaintiff  may  be  divers  times  (g)  amerced,  9  E.  (^)  5  Co.  58  b.' 
3.  6.  31  Ass.  pi.  31.  21  H.  6.  41.  a.  40  E.  3.  40.  a.  Cro.  Car.  178. 

7.  Upon  discontinuance  in  a  real  or  personal  action,  the  de-  ^:  ^^  discon- 
mandant  or  plaintiff  shall  not  be  amerced,  for  that  is  the  act  of  ^en'th^e  cout 
the  court,  «S8  E.  3.  31  a.    The  same  law,  and  for  the  same  [•61b.] 
cause,  when  the  court  is  ousted  of  jurisdiction,  18  E.  3.  7.        is  ousted  of 

8.  In  all  actions  real  or  personal  (in  which  there  is  not  con-  Jurisdiction,  no 
tained  any  certain  force  or  deceit  to  the  court)  if  the  tenant  or  s^Tenantor 
defendant  comes  the  first  (h)  day,  and  render  the  thing  in  de-  defendant 
mand  to  the  demandant  or  plaintiff,  he  shall  not  be  amerced ;  ^"^^c**^^ 

not  be  amerced  unless  the  action  imports  force  or  fraud.        (A)  Cr.  Car.  564.  Co.  Lit.  126  b. 
1  RoU.  213.  8  R.  2.  Ajncrccment  26.  Cr.  £1.  65. 14  E.  3.  Amercement  16. 
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for  he  doth  what  the  King  coroiDandn  by  bis  writ  ;  for  veherc 

the  writ  is,  Prcecipe  quod  reddat,  S^c.  that  in  judgment  of  law 

is,  that  he  render  it  at  the  return  of  the  writ  in  court,  and  not 

(a)  Jcnkicent.  *"  ^^^  country,  as  it  is  resolved  in  (a)  Vaughan's  case,  in  the 

2^8.  Moor  394!  Fifth  Part  of  my  Reports,  fol.  49.  and  there  the  cause  of  the 

amercement  of  the  tenant  or  defendant  is  well  explained.  But 
in  actions  in  which  the  offence  is  supposed  with  force,  or  in  de- 
ceit of  the  court,  if  the  defendant  at  the  first  day  confesses  the 
action,  yet  he  shall  be  fined  and  imprisoned  ;  for  his  appearance 
and  confession  are  a  manifestation  of,  and  no  satisfaction  for, 
his  offence.     ■ 

9.  Thejndg-  9.  In  all  cases  when  a  real  or  personal  writ  doth  abate  for 
^"'abates  by^  ^^"^  ^^  ^^^^  ^^  matter,  or  the  demandant  or  plaintiff  be 
matter  orform,  barred,  the  judgment  is,  Quod  petens^  sive  querens  nihil  cap' 
or  when  the  4e-  per  breve  suum  prced*  sed  sit  in  Misericord' pro  falso  clamore 
Smd°^ "        *^^  ^^^^  ^^  pr^e/'  ten^  seu  def  eat  inde  sine  die.    And  in  all 

such  cases  the  estreat  out  of  the  Common  Pleas  into  the  Ex- 
chequer, which   the  Clerk  of  the  Warrants  makes  in  such 

The  lud       t    ^^^^  '^»  ^^  -^^  pro /also  clamore  suo  versus  S.  in  placitOj  S^. 

on  a  nonwlit!      ^«^^  F.  N.  B.  76  A.    But  if  the  demandant  or  plaintiff  be 

nonsuit  in  any  action  (certain  special  cases  excepted)  the  judg- 

(&0Cr.Jac.7i3.  ment  19,  Ideo  considerai*  est  quod  prced^  (b)  querens  et  plegii 

sui  de  prosequendo  sint  inde  in  misericordia,  cfc.  et  prcea*  def, 
eat  inde  sine  die;  and  there  the  estreat  is,  De  Johanne  AT.  pro 

(c)  F.  N.  B.  7^  *^  ^'  P^S*  *"'*»  y*^  ^^^-  prosequulus  breve  suum  versus  B.  in 

a.  The  judg.  placito,  Sfc.  Vide  (c)  F.  N.  B.  76.     But  in  case  of  Retraxit  the 

ment^maRe-  judgment  is,  Quod  nihil  cap*  per  breve  suum  prcBd\s€d  sit  in 

10.  Penons  niisericor^  profals,  clam\  S^c. 

who  shall  not  ^0.  There  are  some  persons  who  shall  not  be  amerced,  and 
be  amerced.  therefore  they  shall  not  find  (d)  sureties  ;  some  for  the  dignity 
(rf)  Co.Lit.i27.  of  their  persons,  as  the  King  (e)  ;  and  so  the  Queen,  for  as  to 
Carpet  %  ^^^^  ^^^  partakes  of  the  King's  prerogative.  Vide  F.  N.  B. 
Jac.414!  '  31.  f.  47.  C.  101.  A.  18  E.  3.2.  Br.  tit.  Amercement  53. 
3Bui8t.  276. 1  Some  for  imbecillityr  of  age,  as  (f)  infants,  and  therefore  they 
518  519!  5^'  shall  not  find  sureties  ;  but  the  entry  is,  Ideo  in  misericoraj 

sed  pardonatur  quia  infans.     Vide  43  Ass.  45.  44  E.  3.   tit. 

Amercement  JO.  3  E.  3.  Infant  14.  14  Ass.  pi.  17.  41  Ass.  p. 

3  Altho  h  **•  ^1^^'  ^'  ^^'  ^^^^^'  folio  254.  F.  N.  B.  195  h. 
the  Plaintfff  in  ^'  '  f"®  it  18,  if  the  tenant  (g")  disclaim,  he  shall  not  have  a 
the  principal  Writ  of  error  again8t  his  own  disclaimer  because  by  his  disclaim- 
I]  ♦  62  a.  ]  er  he  hath  barred*  himself  of  the  rifl;ht  of  the  land,  for  the  words 
case  in  proper  of  disclaimer  of  the  tenant  are,  Nihil  habet^  nee  habere  clamat^in 
made  a  re/Tffxif  ^^^^^  *^'^>  ^^^  ^^^  impetrationis  brexis  originalis  prcedi^y  Src.  ha' 
yet  he  might  *  ftutV,  siv€  clamot,  sed  aliquid  in  terra  ilia  habere  deadvocatj  et  dis* 
have  a  writ  of  clanuU  ;  and  against  that  he  cannot  have  a  writ  of  (A)  error  to 
thcjuchrment*"  ^^^^  restitution  of  the  land  against  this  disclaimer.  Vide  6 
or  in  the  pro-  Edw.  3.  7.  &  F.  N.  B.  22.  C.  And  if  the  Retraxit  in  the 
cecding.  ^.^se  at  bar  had  been  duly  made,  it  was  objected,  that  against  it 

no  writ  of  error  lay ;  but  here  the  Retraxit  itself  was  erro- 
a' 3^ni^t*  276    '^^^"^ »  because  the  attorney  did  it  where  it  ought  to  be  done 

1  Roll.  216,  {/)  Co.  Lit.  126,  127  a.  Cr.  Car.  160, 410.  3  Bulst.  276  h.  Reg.  Orig.  224  a.  1  Roll. 
214,  215.  Falro.  518,  519,  520.  Mo.  394.  1  Mod.  Rep.  47.296.  Dyer  338.  pi.  41.  2  Keb.  698. 
Bulstr.  172.  5  Co.  49  a.  {g)  Fr.  Jac.  548.  2  Roll.  Rep.  128.  Fitz.  Er.  78.  Postca  62  a.  Jcnk. 
Cent.  282.  F.N»3.  22  c.  (A)  Cr.  Jac.  548.  2  Roll.  Rep.  188.  Fitz.  Error  78.  Anlca  61  b.  Jcnk.  Ceal. 
283. 
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in  (a)  proper  person.    Also  the  plea  was  discontinued,  as  ap-  MAntea58«, 
pears  by  the  record.     And  forasmuch  as  the  tenant  or  defend-  Li^sg^?*;^' 
ant  after  departure  in  despite  of  the  court  might  have  a  writ  a.Cro.Jac!2ii. 
or  error,  or  if  he  had  an  estate  for  life  or  in  tail,  quod  ei  de-  Jenk.  Cent283! 
forcecdj  F.  N.  B.  155. 1,  and  the  defendant  or  tenant  against 
bis  own  (fi)  confession  may  have  a  writ  of  error ;  it  was  re-  /^\  p^  ^^  ^^  21 
solved,  that  although  the  plaintiff  in  proper  person  had  made  k. 
a  Retraxit^  yet  he  might  have  a  writ  of  (c)  error,  either  in  the  (c)  Aiitea59  a. 
judgment  or  in  the  proceeding  :  for  no  imperfection  is  saved 
in  such  case  by  any  statute  when  judgment  is  given  upon  Re* 
traxitj  and  it  is  no  more  than  confession  on  the  part  of  the  de-  (<o  Co. lit.  138, 
fendant;  for  the  effect  of  the  entry  of  a  Retraxit  isy  Quod  idem  139. 
(rf)  querens  fatetur  (seu  cognovit)  se  ulterius  nolle  prosequi  ^ihi^K^^^' 
'versus  def.  de  placito  pnsd^j  which  confession  is  (e)  a  bar  in  all  Lit.  139  a.  Cro. 
actions,  although  the  words  are  de  placito  sua  prcedicto,  and  Jac.2ii. March  • 
therefore  it  is  not  like  a  disclaimer,  by  which  the  tenant  dis-  95-Br.Depar- 
claims  and   bars  himself  absolutely  of  all  his  right  in  the  splgh^  &c.  13. 
land.  ^  21 E.  4. 39  a. 

4.  It  was  resolved,  that  the  entry  of  the  said  Retraxit  was'  4.The  entry  of 
insufficient;  for  it  appears  by  the  precedents  that  there  are  ^^^^t^nti^ 
sundry  manners  of  entries  of  a  Retraxit :  after  both  parties  LL  w^^- 
have  appeared  in  court,  the  entry  is,  £t  (f)  postea  eodem  die  cient. 
revenit  hie  ad  barram  prced*  tenens  per  attorn*  suum  prced"  et  (/)Co.  Lit.  29. 
prced*  petens  tunc  solemniter  exactus  non  venit,  sed  a  secta  sua  *• 
pned!*  in  contempt  cur^  se  retraxit^  ideo  consideratum  est  quod 
petens  nihil  capiat  per  breve  suum  prced^  sed  sit  in  misericordia 


dicit^quod  (g)  ipse  non  vult  ulterius  placilum  suum  prced*  pro?  (^)  AnteaSSa. 
seqtti^  sed  abinde  omnino  se  retraxit^  Sfc.  Idea,  8fC,    Another  form  Co.  Lit  139.  a. 
is,  quod  idem  (h)  querens  fatetur  se  (seu  cognovit  se)  ulterius  (A)  Co.  Lit  139 
nolle  prosequi  versus  prasd^  defendent\  S^c.  de  placito  prced.    And  «• 
the  entry  of  departure  in  despite  of  the  court  on  the  part  of 
the  tenant  is,  (t)  et  prcedictus  A.  licet  solemniter  exactus  non  (0  Co.  Lit.  139 
revenit,  sed  in  contempt^  cur^  recessit  et  defaW fecit.    And  that  is  gE  3  13  b 
when  in  judgment  of  law  he  is  present  in  court,  and  being  de- 
manded*, departs  in  despite  of  the  court,  that  amounts  to  a    [*G2h.'\ 
bar  in  respect  of  the  despite  and  contempt  of  the  court ;  and 
yet  the  judgment  is  there  given  upon  his  default,  as  appears 
before.     Otherwise  where  he  imparles  to  a  certain  day ;  for 
there  he  is  not,  in  judgment  of  law,  present  in  court ;  and  so 
the  difference.     Vide  90  Ed.  S.  Excom.  28.  and  all  the  books 
aforesaid.    And  if  the  writ  abates  for  false  Latin,  or  other  4Gco.2.  c.  26. 
matter  of  form,  upon  plea  to  the  writ,  the  judgment  is,  Quod 
prasd^  tenens,  or  defendens  eat  inde  sine  die.  And  also  if  the  de- 
mandant, or  plaintiff,  be  upon  a  bar  pleaded,  &c.  by  judgment 
to  be  barred,  the  words  of  the  judgment  are  all  one,  scilicet 
quod  pned*  tenens,  or  defendens  eat  inde  sine  die ;  and  always  the 
judgment  shall  have  relation  to  the  plea,  sciL  if  upon  a  plea  in 
bar,  then  the  judgment  shall  be  applied  to  it:  it  to  the  writ, 
then  the  judgment  shall  be  applied  to  the  writ  only,  and  not  in 
bar;  and  therewith  agree  the  books  in  3  H.  4.  and  3H.  4.  IJ. 
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(a)  FoBtea69a.  Fi'cfe  upon  plea  of  excommunication,  which  doth  not  (a)  abate 
Ut.  sect.  201.    thewrit,  11R.S.  Excom.  35.  the  entry  v^rcmaneal  loquda 

Co.  Lit  134  b.  ^^^  j^  quousquCy  8fC. 


[  63  a.  ]  SWAYNE'S  CASE, 

Mich.  6  Jac.  1. 

IN  THE  COMMON  PLEAS. 

SwAYNB  V.     A  lease  of  a  manor  in  which  there  was  a  cnstom,  that  every  copyhold 
5f| i"I«  tenant  for  life  had  used  to  take  all  trees  growing  upon  his  copyhold 

^  lands,  to  be  employed  for  fuel  in  hb  copyhold  house,  and  for  bounds 

and  fences,  &c.  upon  the  customary  lands  and  tenements,  was  made 
for  twenty-one  years,  with  an  exception  of  the  trees,  woods,  under- 
woods, &c.  At  a  court  held  by  the  lessees,  a  house  wilh  certain  land, 
upon  which  certain  oak  and  ash  trees  were  growing,  was  granted  by 
the  steward,  by  copy  of  court  roll,  to  one  A.  for  life;  according  to 
the  cnstom  of  the  manor.  A.  lopped  the  said  trees  upon  his  copyhold, 
and  employed  them  for  bounds  and  fences  in  and  upon  hb  copyhold 
^  lands,  &c.    Held  that  he  might  lawfully  do  so. 

Grants  by  copy  shall  not  be  avoided  for  infancy,  coverture,  nor  in  re- 
spect of  the  exility,  baseness,  or  uncertainty  of  the  interests  or  estates 
of  the  lords. 

If  the  lord  takes  a  wife,  and  grants  the  land  by  copy,  and  dies,  his  wife 
being  endowed  of  the  said  land,  shall  not  avoid  the  grant.  The  copy- 
holder, who  comes  in  by  voluntary  grant,  shall  not  be  subject  to  the 
charges,  &c.  of  the  lord  before  the  grant. 

If  there  be  a  grant  of  a  rent  out  of  land  upon  condition,  a  subse- 
quent feoffment  of  the  same  land  does  not  destroy  the  condition. 
*Note  the  difference  between  prescription  aud  custom.*    S.  C.[Moore 
811.  lBrownl.231.] 


2  Brownl.  208.  RtcuARD  SwAYNE,  Esq.  brought  an  action  of  trespass  against 
1  Roll.  Rep.  96.  Walter  Becket,  quare  clausum  frcgit^  at  Hannington  in  the 
ii^c  ^"50  b^^^  county  of  Wilts,  and  lopped,  &c.  ten  oaks  and  fifteen  ashes, 
Watk.  Copy.  &c.  And  Upon  not  guilty,  the  case,  as  it  was  specially  found, 
45,283,331.  was  such:  Queen  Elizabeth  was  seised  of  the  manor  of  Han- 
480^'  ^Py*  nington  in  the  county  of  Wilts,  in  fee,  in  the  right  of  her  ducby 
13  Rep.  68.       of  Liancaster ;  and  that  the  said  oaks  and  ashes  so  lopped  were 

growing  upon  a  yard  and  half  of  land,  parcel  of  the  same  manor 
and  copyhold  land,  &c.  and  demiseabie  for  one^  two,  or  three 
lives ;  and  afterwards  the  Queen,  by  indenture  under  the  seal 
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of  the  duchy  of  Lancaster,  anno  29  repti  sui^  demised  the 
same  manor  to  John  Wolly,  Esq.  excepits  omnibus  boscis^  sub* 
boscis,  arboribusj  et  marem\  Sfc.  to  have  and  to  hold  to  him 
(except  before  excepted)  for  twenty-one  years ;  who,  35  Eliz.^ 
assigned  all  his  interest  to  John  Plumer  and  others ;  and  after- 
wards the  Queen  died ;  and  afterwards  the  King  that  now  is, 
by  his  letters  patent  under  the  duchy  seal,  granted  to  Alexan- 
der Lord  Fivy,  Richard  Swayne,  and  Feter  Whetcombe, 
reversionem  prcedicV  ac  permissa  5tc,  ui  prorfertury  excepC^  to 
them  and  their  heirs,  to  whom  the  lessees  attorned ;  and  after- 
wards the  Lord  Fivy,  and  Whetcombe,  by  their  deed  released 
to  Richard  Swayne,  and  his  heirs ;  and  at  a  court  held  by  the 
lessees,  17  Oct.  3  Jac.  Regis,  their  steward  granted  by  copy  of 
court-roll,  to  the  said  Walter  Becket,  nowJefendant,  &c.  a 
house  and  the  said  yard  and  a  half  of  land  upon  which  the  said 
oaks  and  ashes  were  growing,  for  term  of  life,  secundum  con* 
suetudinem  maneriij  and  that  within  the  said  manor  there  has 
been  such  a  custom,  that  every  copyhold-tenant  for  life  hath 
used  to  take  all  trees  growing  upon  his  copyhold  lands,  to  be 
employed  for  fuel  in  his  copyhold  house,  and  for  bounds  and 
fences,  and  other  necessary  reparations  to  be  in  and  *upon  the  [  *  63  b.  ] 
customary  lands  and  tenements ;  and  that  the  defendant  did 
lop  the  said  trees  upon  his  copyhold,  and  employed  them  for 
bounds  and  fences  in  and  upon  his  copyhold  lands  and  tene- 
ments, &c.    And  the  doubt  was,  that  forasmuch  as  the  said 
lessees  held  the  court  by  virtue  of  the  said  lease  of  the  manor 
(out  of  which  lease  the  said  trees  were  excepted),  if  the  de- 
fendant tp  whom  thev,   by  their  steward,  granted  the  said 
tenement  by  copy,  rnignt  lop  the  said  trees,  which,  by  the  said 
exception,  were  divided  from  the  said  lease.     And  in  this  case 
divers  points  were  resolved  by  Coke  C.  J.  Walmsley,  War- 
burton,  Daniel,  and  Foster,  as  after  appears.     But  first  it  was 
objected,  quod  (a)  nemo  potest  plus  juris  in  alium  transferre  («)  4  Co.  24  b. 
quam  ipse  nabet;  and  the  lords  pro  tempore  who  held  the  court,  qq^'^}^  ggj, 
and  made  the  grant  to  the  defendant,  had  nothing  in  the  trees.  Go.  Lit  309  b.' 
for  they  were  excepted  out  of  their  lease ;  ergo,  the  copyholder 
who  claims  by  grant  of  the  lessees  could  not  meddle  with  the 
trees.     But  it  was  answered  and  resolved  per  totam  curiam^  RcsolTcd,  The 
that  notwithstanding  the  severance  by  the  (6)  exception,  and  SJJ^Saifhave 
notwithstanding  the  defendant  came  in  by  a  voluntary  grant  of  the  estovers, 
the  lords  for  life,  and  not  by  surrender,  yet  such  grantee  by  {b)  Moor  812. 
copy,  should  have  estovers ;  for  the  estate  of  the  copyholder  *  Brownl.23l. 
(who  comes  in  by  voluntary  grant)   is  not  derived  out  of  the  Ante^Vol.  il. 
estate  or  interest  of  the  lord  of  the  manor ;  for  the  lord  of  the  p.  385.  n.  (u). 
manor  is  but  as  an  (c)  instrument  to  make  the  grant :  but  the 
custom  of  the  manor  (after  the  grant  made)  establishes  and 
makes  it  firm  to  the  grantee :  so  that  although  the  grant  be 
new,  yet  the  title  of  the  copyholder  is  ancient ;  and  so  ancient, 
that  by  force  of  custom  it  exceeds  the  memory  of  man.    And  Grants  by  copy 
therefore  neither  for  infancy,  nonsane  memory,  coverture,  nor  shall  not  be 

avoided  for  in- 
fancy, coverturCi  nor  in  respect  of  the  exility,  baseness,  or  uncertainty  of  the  interests  or  estates 
of  the  lords.  (c)  4  Co.  23  b.  27  b.  Co.  Lit.  31  b.  59  b.  1  RolL  503.  Cro.  £1.  361.  Bridgm.  51. 

Moor  1 12. 
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other  such  disabilities,  neither  in  respect  of  exility,  baseness, 
4C^  Mh'<?fh'  ®^  ^^}  uncertainty  of  the  interests  or  estates  of  the  lords  (an 
Co.^it.  58  b.  '  ^^  ^'^^'  ^^  ^P^*^  condition,  &c.)  the  grants  by  copy  shall 
Cr.  Jac.  96, 99.  be  avoided,  because  they  claim  in,  by  force  of  a  good  and 

ancient  custom,  which  hath  no  disability  of  person,  or  defect 
If  the  lord  of  a  perfect  interest.  And  Pasch.  S6  EL  in  Banco  Regisy  it 
takes  a  wife  wa&  adjudged,  that  if  the  lord  takes  a  wife,  and  afterwards 
luid^bycopy,  grants  the  land  by  copy,  according  to  the  custom,  and  dies,  his 
and  dies,  his'  wife  being  (b)  endowed  of  the  said  land  amongst  other,  shall 
wife  being  en-  ^ot  avoid  the  estate  by  copy ;  for  although  her  title  of  dower 
s^^ii^j  shaU  ^^^  before  the  grant,  yet  the  title  of  the  copyholder,  which  is 
not  avoid  the  the  custom,  is  ancienter  than  the  title  of  dower;  and  so  the 
8»»^  id^*  copyholder,  who  comes  in  by  voluntary  grant,  shall  not  be 
w^ comes  in  subject  to  the  charges  or  incumbrances  of  the  lord  before  the 
by  voluntary  grant.  And  all  that,  in  this  case,  was  affirmed  for  good  law, 
grant  shall      p^r  totam  curiam. 

not  be  subject  ' 

to  the  charges,  &c.  of  the  lord  before  the  grant. 

h  w^^^f**??*  ^*  ^*  ^^  resolved,  that  when  the  copyholders  tfor  life, 
have^sed'^to  ^  according  to  the  custom,  have  used  to  have  common  in  the 
Iiave  common  (c)  wastes  of  the  lord  of  the  manor,  or  estovers  in  his 
&c.  inthe  woods,  or  any  other  profit  apprender  in  any  part  of  the 
lord^c. if  Uie  m^nor,  and  afterwards  the  lord  aliens  the  wastes,  or  woods, 
r*64a*1  ^o  another  in  fee,  *and  afterwards  grants  certain  copyhold 
lord  aliens  the  houses  and  lands  for  lives,  such  grantees  shall  have  common 
wutes,  &c.  Qf  pasture,  or  common  oi  estovers,  &c.  notwithstanding  the 
tiOn^pJ^oiT  severance;  for  the  title  of  the  copyholder  is  paramount  the 
houses  and  severance ;  and  the  custom  unites  the  common,  or  estovers, 
Unds  for  life,  which  are  but  accessaries,  or  incidents,  as  long  as  the  house 
shVh^^^  and  lands, being  principal,  is  maintained  by  the  custom ;  which 
common  of  customary  appurtenances  are  not  appertaining  to  the  estate  of 
P"*".'^*^'  the  lord,  for  he  is  the  owner  of  the  freehold  and  inheritance  of 
SagThe  ^er-  ^1'  ^^e  manor,  but  they  are  appertaining  to  the  customary 
ance.  estate  of  the  copyholder,  after  the  grant  made  unto  him; 

(6)Mo.75S,8i2.  which  profit  apprender  beiuff  due  by  custom  to  the  copyhold 
Brid^'^M^^'  tenement  (notwithstanding  the  feoffment  or  fine,  &c.  of  the 

1  Leo^'i6.'       waste  or  woods,  made  by  the  lord)  remains  and  is  preserved 

2  Siderf.  ^.  by  the  custom,  which  is,  as  hath  been  said,  the  title  of  the 
tDoctf^^si  copyholder,  and  is  paramount  to  the  severance:  but  if  the 
(c)  1  Brownl.  copyholder  had  derived  his  interest  from  the  estate  of  the  lord, 
231.  then  clearly  by  the  feoffment  or  fine,  &c.  of  the  lord,  ail  those 

who  after  claim  by  him  shall  be  barred  of  any  profit  apprender 

in  the  same  waste  or  woods:  vide  {d)  MurrePs  case,  in  the 

Fourth  Part  of  my  Reports,  that  after  the  custom  hath  fixed 

a  customary  interest,   no  severance  of  the  inheritance  shall 

overthrow  the  copyhold :    and  vide  (e)  Brown's  case,  ibid. 

If  there  be  a     J^n^  if  a  man  grants  a  rent  to  another  out  of  his  land,  on  con- 

ouTof  landt"    dition,  and  afterwards  makes  a  feoffment  of  the  land,  yet  the 

upon  condi-      condition  to  determine  the  rent  remains,  and  is  not  extinct  bv 

^entft)ffmrat  ^^^  feoffment ;  for  it  is  collateral  to  the  title  of  the  land.    And 

of  the  wm?"*    nota  the  difference  between  {f)  prescription  which  is  made  in 

land  does  not    the  person  of  any,  as  he  and  all  his  ancestors,  &c.,  or  all  those 

destrov  the 

condition.^— Note  the  difference  between  prescription  and  custom.  (d)  A  Co.  21  b.  Cr.  El.  232. 
2 Leon.  20!).  (c)  4  Co.  21  a.  Moor  125.  1  Co.  111.  Plow.  2.  197.  (/)  6  Co.  60  b.  Co.  Lit. 
113  b.  4  Co.  32  a. 
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whose  estate  he  hath,  &c.  and  custom  which  lies  upon  the  land, 
as  infra  manerium  talis  habetiir  consuetudo,  S^c;  and  this  cns« 
torn  binds  the  land,  as  Gavelkind,  Borough  English,  and  the 
like,  (a)  But  after  such  severance  of  the  waste,  or  woods,  &c.  (a)Doct.pl.Si. 
the  copyholder,  when  he  entitles  himself  to  common,  or  esto- 
vers, &c.  in  pleading,  shall  not  plead  generally,  quod  infra 
manerium  prcedicV  talis  habetur^  SfC.  consuetudoj  c^c.  /  for  after 
the  severance,  the  waste  or  wood,  &c.  is  not  within  the  manor, 
but  absolutely  divided  from  it:  but  (&)  shall  plead  that  until  (ODoct.pl.Sl. 
such  a  time,  sciL  before  the  severance,  talis  habebatur^  et  toto 
tempore^  i^c.  consuetudo^  SfC.^  and  then  shew  the  severance,  as 
he  ought  in  the  said  case  of  Murrell,  where  the  lord  of  the 
manor  aliened  the  freehold  and  inheritance  of  the  copyhold. 
Vide  2  H.  6.  9.  11  H,  6.  93.  39  H.  6.  13, 14.  7  K.  4.  32.  20 
E.  4.  6  b.  22  E.  4.  44.  And  Coke,  C.  J.  said,  that  the  said 
case  at  bar  was  a  general  case ;  for  in  all  (c)  lease  of  manors  (c)  u  Co.  50  b. 
made  by  Queen  Elizabeth  or  the  King  that  now  is,  such  ex- 
ception of  trees  and  timber,  &c.  is.  And  judgment  was  given 
for  the  id)  defendant.  (i/)  Moor  S12 


SIR  WILLIAM  FOSTER^S  CASE,  [64b.l 

Mich.  6  Jac.  1. 

The  32  H.  8.  c.  2  &  4.  extends  only  to  such  cases  where  the  avowant  was        Cowper 
compelled  to  acknowledge  a  seisin  by  force  of  some  ancient  statute  of  ^ 

limitations;  and,  consequently,  it  does  not  render  an  allegation  of  pt.viil. 64b! 

seisin  within  the  limited  time  necessary,  in  those  cases  where  seisin  was 
not  required  to  be  alleged  before  the  statute,  as  in  the  case  of  a  reser* 
vation  or  grant  of  a  rent  where  the  title  is  founded  on  the  deed. 
^Lessee  for  life,  or  donee  in  tail,  shall  not  have  ^e  injuste  vexet  against 
the  donor.*   S.  C.  1  Brownl.  169. 


In  a  replevin  between  Barnard  Cowper,  plaintiflT,  and  Sir 
William  Foster,  defendant,  for  taking  his  cattle,  ultimo  die 
Augusti^  anno  quarto  Jacobi  Regisy  apud  Stratfield^  in  com* 
BerkSj  in  quodam  loco  vocaV  the  Rye-piddle,  the  said  Sir  Wil- 
liam avowed  the  taking,  as  bailiff  of  Ed.  Gregory,  Esq.  and 
Mary  his  wife,  administratrix  of  the  goods  and  chattels  which 
were  Thomas  Foster^s,  Gent.,  and  said,  that  the  place  where 
contained  three  acres  of  land,  parcel  of  the  manor  of  Bechil- 
wick,  in  the  said  county,  whereof  Charles  Foster,  Esq.  was 
seised  in  fee,  and  30  Jan.  anno  4  Ed.  6.  by  his  deed  indented, 
enfeoffed  of  the  said  manor  Richard  Pattenham^  to  him  and 
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his  heirs,  yielding  therefore  yearly  to  the  said  Charles,  his 
heirs  and  assigns,  6/.  135.  M.  at  the  feast  of  St.  Michael,  and 
the  Annunciation  of  our  Lady,  by  eoual  portions,  with  clause 
of  distress  ;  and  afterwards  the  said  Charles  Foster  died  seised 
of  the  said  rent,  after  whose  death  it  descended  to  the  said 
Thomas  Foster,  as  to  his  son  and  heir:  and  afterwards, ^a?. 
10  Jti/t'f,  anno  25.,  he  died  intestate;  and  because  100/.  of  the 
rent  aforesaid  was  behind,  for  15  years,'  ended  10  El.  he  avowed 
the  taking,  as  bailiff  to  the  said  husband  and  wife,  administratrix 
of  the  said  Thomas  Foster.  The  plaintiff  in  bar  of  this  avowry 
{a)  I  Brownl.  pleaded.  Quod  (a)  nee  prcedietus  Tho.  Foster  nee  anlecessores 
170.  51^1^  ficc  aliqui  alii  quorum  stattim  prced'  Tho.  Foster  habuit  in 

reddiC  prced*  unqtiam  fuerunt  seisiii  de  eodem  redditu  infra  40 

annosjam  ultimos  elapsos  ante  prcedictum  tempus  quoy  8fc.   Upon 

which  the  avowant  demurred  in  law.    And   this  avowry  is 

grounded  on  the  statute  of  32  H.  8.  37.  which  gives  distress 

to  an  executor  or  administrator,  ^^  in  like  manner  and  form  as 

^  the  testator,  &c.  might  or  ought  to  have  done  (a).''    But  the 

[  *  65  a.  3    ^matter  in  law  was  founded  on  another  act  made  at  the  same 

(*)  Dyer  315.    parliament,  (b)  .cap.  2.  (3.)  of  limitations ;  for  by  the  same  act 

P}"  Jg^*  It  is  enacted,  "  That  no  person  or  persons  shall  hereafter  make 

32H.'8.cap.  2.  '^  any  avowry,  or  conusans  for  any  rent,  suit,  or  service,  and 

9Co.36a.         <c  allege  any  seisin  of  any  rent,  suit,  or  service  in  the  same 

lRoU.Rep.50.  a  ^yQ^/^y  or  conusans,  in  the  possession  of  his  or  their  an- 

<<  ccstor  or  predecessor,  &c.  above  forty  years  next  before  the 
^^  making  of  the  said  avowry  or  conusans."    And  it  was  re- 
solved j7er  totam  curiam^iYx^i  these  words  ought  to  be  intended 
where  the  avowant  was  driven  to  allege  any  seisin  by  force  of 
(c)  1  Brownl.    any  old  statute  of  limitation;  and  that  was  when  the  (c)  seisin 
170. 10  Co.  108  ^£Lg  material,  and  of  such  force  that  it  should  not  be  avoided 
i*AQde^l6.    ^"  avowry,  although  it  were  hy  encroachment,  as  of  rent 
Hetl.4i.  between  the  lord  and  tenant:  but  in  the  case  of  f reservation 

1  Jones  237.  or  grant  of  a  rent,  there  the  deed  is  the  title,  and  the  beginning 
318?^3  e!*4.  24  thereof  appears,  no  encroachments  in  that  case  shall  hurt,  nor 
a.  iVe.3'.  31,  is  any  seisin  material  (b)  :  the  same  law  of  a  gift  in  tail,  after 
32.Co.Lit.li5.  the  stBiuie  De  Donis  conditionalibus  rendering  rent ;  there  no 
6Ub.Rep.  189.  encroachment  shall  be  prejudicial,  or  seisin  requisite,  for  the 

reservation  is  the  title,  and  the  beginning  thereof  appears 
within  time  of  memory :  and  this  construction  stands  with 

(a)  Yid.  note(G)  OgncU's  case,  Vol.  II.  not  having  commenced  by  deed,  is  one  of 
p.  417.    ^  which  seisin  is  the  proper  proof;  in  such  a 

(b)  a  similar  decision  wns  made  in  a  case  case,  seisin,  as  Sir  William  Jones  thought, 
reported.  Anon.  Moore,  SI.  According  to  is  equally  requisite  to  both  rents,  and  con- 
Sir  William  Jones,  such  exemption  should  scqnently  both  ought  equally  to  be  deemed 
be  understood  with  this  qualincation,  that  within  the  limitation  of  the  38  H.  8.  Famlfc- 
the  certainty  of  the  rent  should  appear  in  ner'v,  Bellingham,  W.  Jo.  238. 

the  deed;  because  otherwise  the  quantum  Serjeant  Hill  makes  a  query  in  his  copy 

or  quality  of  the    rent    is   no  more  ^-  of  the  Reports,  whether,  if  there  had  noU 

certained    by    the    deed,    than    if   there  been  a  seism  for  a  great  length  of  time,  the= 

was  not  one  existing.     Therefore  a  rent  law  would  not  presume  a  release.     Vid. 

created  by  reference  to  something  out  of  the  judgment  of  Abbot,  C.  J.  Doew,  Hilder 


the    deed)    ashy   reserving  such   rent    as     2  Barn,  and  Aid.  791.;  and  the  judgment  o 
the   person  resenting    pays  over  without     Littledale  J.,  Moore  v,  /Zatpfon,  3  Barik^ 
ezpressiog  what  that  is,   the  latter  rent     and  Cress.  839.  S.  C.  5  Dow.  and  Ryl.  S39. 
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the  words  of  the  said  act;  for  tbe  words  are,  '^  No  man  sball 

^  make  arowry,   and  allege    any  seisin,  &c."    By  which  it 

appears,  that  that  branch  extends  only  where  the  avowant 

ought  to  allege  seisin;  but  when  no  seisin  is  requisite,  it  is 

out  of  the  words  and  intent  of  the  act,  for  it  intends  to  limit 

a  time  for  the  seisin  when  seisin  is  required  by  the  law  to  be 

alleged,  and   not  to  compel  any  one  to  allege  seisin  where 

seisin  was  not  necessary  before.     Vide  Plow.  Com.  94.  in 

Woodland's  case,  ace.    And  so  you  will  better  understand 

your  books  in  22  Ass.  68.  22  Ed.  3. 18.  30  H.  6.  5  b.  7  Ed.  4. 

12  Ed.  4.  7.    20  Ed.  4. 17.    11  H.  7.  lib.    10  Ed.  3.  25.    20 

Ed.  3.  Avow.  131.  IOH.6.3.  4  Ed.  2.  Avow.  204.  P.  N.  B. 

JO.  &  163.    Vide  8  Ed.  3.  18  b.  1  Ma.  Br.  Avow.  107.  &  14 

EL  Dyer  (a)  315.  &  16  Eliz.in(6)  Warring's  case,  in  the  W  9  Co.  36  a. 

Common  Pleas  adjudged,  that  the  avowant  need  not  in  his  Hcti^i.^Dycr 

avowry  shew  seisin  within  40  years,  but  the  same  shall  come  on  315.  pi.  101; 

the  other  part,  scil.  not  seised  of  the  services  after  the  limita-  7K.  4. 29  a. 

tion.    Note,  reader,  lessee  for  life,  or  donee  in  tail,  shall  not  ^^jf  41^"'^^* 

have  (c)  Ne  injuste  vexes  against  the  donor;  for  inasmuch  as  the  (<,)  F.N.B.11  d. 

reservation  is  the  title,  no  encroachment  upon  them  shall  hurt 

them,  but  they  shall  avoid  it  in  avowry ;  and  the  statute  of 

Magna  Charta^  cap.  10.  on  which  the  writ  of  Ne  injuste  vexes 

\%{d)  grounded,  sciL  quod  nuUus  distringatur  ad faciend^  majus  (<0  2  Inst.  21. 

servitium  de  libero  tenemento  quam  inde  debetur,  doth  not  extend  Si^'f^JJo  1^ 

to  donee  in  tail,  lessee  for  life,  or  grantee  of  a  rent-charge,     °^  ' 

which  appears  by  these  words,  majus  servitium^  which  is  meant 

between  very  lord  and  very  tenant. 


LOVEDAY'S  CASE,  [65  b.] 

Mich.  6  Jacobi  i. 

On  an  infonnation  for  usury,  if  the  verdict  find  the  corrupt  agreemeot^         Cooe 
but  say  nothing  as  to  the  loan,  it  is  bad.  *^* 

When  a  jury  returned  by  force  of  any  venire  facioi  to  try  an  issue  has  pt^vnil^i  b. 
given  a  verdict,  which  b  accepted  and  recorded  by  the  Court,  be  it 
perfect  or  imperfect,  the  jurors  are  discharged  thereof  for  ever,  and 
shaU  never  be  called  back  ia  the  same  cause  to  try  the  same  iisue :  but 
if  the  verdict  be  so  imperfect  that  judgment  cannot  be  given  upon  it, 
then  tbe  Court  shall  award  a  venire  facias  de  novo, 
S.  C.  [Cro.  Jac.  210.  Jenk.  283.]  Vid.  the  entry,  Co.  Eot.  S9S.  nu.  17. 


In  an  information  in  the  Exchequer  upon  the  statute  of  usury,  x  Lev.  310. 
by  C.  qui  tam^  8fC.  against  Loveday,  the  defendant  pleaded  to 
issue,  and  a  jury  was  returned  who  gave  an  imperfect  verdict, 
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(a)|Bridg.  112,  foT  they  found  an  acceptance,  &c.  and  no  (a)  loan,  &c.  where- 
113.  fore  the  Court  awarded  a  Venire  de  facias  novo,  and  there- 

upon  another  jury  was  returned  and  appeared ;  and  when  they 
were  ready  to  give  their  verdict,  the  plaintiff  was  nonsuit,  upon 
which  iudgment  was  given :  and  now  the  plaintiff  brought  a 
writ  of  error  in  the  Exchequer  chamber,  and  assic^ned  for 
error,  that  the  Court  of  Exchequer  in  the  said  case  did  err  in 
granting  a  Venire  facias  de  novo;  but  ought  to  have  granted  a 
new  Nisi  Prius;  for  an  imperfect  verdict  is  as  no  verdict,  as 
nititd  SO  Ed.  4.  6  a.  an  insufficient  indictment  is  as  no  indict- 
ment.   And  at  the  common  law,  if  the  recognitors  of  an  assise 
give  a  verdict  which  is  not  well  examined  by  the  Justices  who 
take  the  assise,  but  is  imperfect,  for  want  of  good  examination, 
in  that  case  the  plaintiii  shall  have  a  certificate  of  assise,  and 
the  first  imperfection  shall  be  enquired  by  the  first  jurors ; 
and  that  am)ears  in  F.  N.  B.  181  b.   7  H.  4.  45  a.    4S  Assise, 
pL  5.   13  H.  4.  9.   and  the  words  of  the  writ  are.  Quia  super 
quibusdam  articulis  contingent*  assisam  novas  disseisinaSj  SfC. 
qucedam  subsunt  dubitationesy  SfC.    But  it  was  resolved  by  the 
Court,  and  the  two  Chief  Justices,  that  the  Venire  facias  de 
novo  was  well  awarded:  for  when  a  jury  returned  by  force  of 
any  Venire  facias  to  try  an  issue,  has  given  a  verdict  which 
is  accepted  and  recorded  by  the  Court ;  be  it  perfect  or  iiuper- 
feet,  the  jurors  are  discharged  thereof  for  ever,  and  shall  never 
be  called  back  in  the  same  cause  to  try  the  same  issue ;  but  if 
the  verdict  be  so  imperfect  that  judgment  cannot  be  given 
[  *  66  a.  ]   *upon  it,  then  the  Court  shall  award  a  Venire  facias  de  novo{A)y 
(5)  Ace.  3  B.      to  try  the  said  issue  by  others  (6)  ;  and  therewith  agreeth  the 
and  c.  870.       fiook  in  18  Ed.  3.  48  b.  where  it  is  resolved,  that  in  a  Cessavit^ 

because  the  inquest  found  part  to  be  held  of  the  demandant, 
and  found  not  by  what  services  it  was  held,  nor  what  arrear- 
ages were  behind,  and  for  that  reason  was  not  fully  taken,  that 

[Q.  the  case  of  Oldfield  and  Lycett  in  tions,  Bent  v.  Baker^  3  T.  R.  36.  Lucerne  v. 

C.  B.  Mich.  16  Geo.  3.  where  the  plaintiff  Crawford,  8  N.  R.  329.    Uarwood  v.  Good- 

being  nonsuit  brought  error,  after  a  case  righi,  Cowp.  91.     But  in  TVevor  v.    fFaU, 

made  at  J^Tisi  Prtuiior  the  opinion  of  the  1  T.  R.  151.    Street  v.  Hopkin^on,  2  Strange 

Court,  which  was  for  defendant,  so  judg-  1055.,  the  Court  refused  a  venire  faeiaM  de 

ment  of  nonsuit  entered  hy  order  of  JV»n  novo  after  error  from  another  CourL  Vid. 

PruiB.y— Note  to  former  edilion.  Tidd's  Practice,  Vol.  S.  953.  8th  edit.  Doe 

(a)  a  venire  de  novo  is  also  grantahle  v.  Jersey,  3  Barn,  and  Cress.  874.  Bj  statute 
where  the  jury  are  improperly  chosen,  or  6  Geo.  4.  c.  50.  ^  16.,  if  the  plaintiff  or 
where  there  is  any  irregularity  in  returning  defendant   in  Qwtre  tmpedit  or   replevin, 
them,  or  where  they  have  improperly  con-  after  issuing  process,  does  not  proceed  to 
ducted  themseWes,  also  where  the  declara-  trial  at  the   first    assizes,  he  may   sue  a 
tion  consists  of  several  counts,  and  the  jury  venire  facias  de  novo:  but  if  the  jury  be 
give  several  damages,  and  it   afterwards  discharged  at  the  assizes,  in  order  to  have 
appears  that  one  or  them  is  defective,  as  a  view,  there  is  no  need  of  a  venire  de  novo. 
auo  upon  a  demurrer  to  evidence.    Vid.  Com.  Rep.  248.  S.  C.  1  Strange  70.  Vid.staL 
note  to  Davies  v.  Price,  2  T.  R.  126.    A  6  Geo.  4.  c.  50.  ^  23.    And  in  Daty  v.  Hob- 
venire  de  novo  is  also  grantable,  where  the  son,  6  Taunt  460.  where  a  person  not  sum- 
jury  find  less  than  the  whole  matter  in  moned  on  the  jury  was  sworn  at  iVin/VtM 
issue,  as  also  where  they  omit  assessing  the  in  the  name  of  a  person  for  whom  a  summons 
damages,  Kynaston  v.  Mayor, &.c.  ofShrewS'  to  serve  on  that  jury  was  delivered,  and  to 
bury,  2  Strange,  1052.  Eichorny,  Le  Maitre,  whose  house  he  had  succeeded,  the  irregu- 
2  Wils.  367,    Drage  v.  Brand,  2  Wils.  377.  larity  being  noticed  before  verdict,  the  Court 
A  venire  de  novo  may  also  bp  granted  by  a  of  Common  Pleas  awarded  a  venire  de  novo, 
court  of  error,  as  also  after  a  bill  of  ezcep-  Vid.  note  (a)  CodwelPscase,  Vol.  III.  p.  SS. 
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a  Fhtire  facias  de  novo  should  be  awarded  to  return  a  new 
jorj,  and  not  a  new  Nisi  prius  to  try  the  same  issue  again  by 
the  same  jury.    So  in  (a)  27  H.  6.  4  a.  b.  in  conspiracy  a^^inst  (a)  Fiti.  Pro- 
divers,  all  plead  not  guilty,  and  one  Venire  facias  was  awarded  ^*,^?;  -J' 
ai^inst  all,  and  the  Sheriff  returned  not  the  writ ;  and  the  urf^wrire  ' 
Sheriff  pk*ayed  several  Venire  facias  against  the  defendants,  /ada»  2, 35. 
and  haa  it,  and  it  was  found  for  the  plaintiff,  and  all  the 
Justices  adjudged  it  a  jeofail,  so  that  tne  plaintiff  could  not 
have  judgment  upon  the  said  verdict,  which  was  fully  found, 
forasmuch  as  the  first  award  was  of  one  joint  Venire^  the 
plaintiff  could  not  vary,   (to  have  several  writs  de   Venire 
facias)  from  the  first  award ;  and  therefore  the  Court  did  award 
Venire  facias  de  novo,  21  Hen.  6.  21.  21  (b)  Edw.  4.  26  b.  27  a.*  (6)  Br.Enq.47. 
And  as  to  the  case  of  (c)  assise,  the  recognitors  are  not  re*  (c)  Cr.  Jac. 
turned  to  try  any  certain  issue,  for  there  is  a  jury  the  first  day  210, 211. 
before  any  plaint,  plea,  or  issue.    2.  There,  no  new  process 
can  be  awarded;  for  the  recognitors  who  are  once  returned, 
shall  stand;  but  when  a  jury  is  returned  on  a  Venire  facias, 
which  is  a  judicial  process  for  the  trial  of  a  certain  issue,  there 
the  Court,  if  the  verdict  be  imperfect,  may  award  a  new 
judicial   process,  sciL   Venire  factas  de  novo;  but  the  Court  3Salk.37i. 
cannot  do  so  in  case  of  assise,  for  they  are  returned  on  t|ie 
original;  and  because  the  writ  of  assise  De  nova  disseisina 
is  (d)fistinum  remedium,  the  plaintiff  shall  have  a  writ  of  Cer-  (rf)  Aiit.$o  •• 
tificate  of  Assise,  to  supplv  the  first  imperfections  (which 
happen  for  default  of-  good  examination)  according  to  the 
truth  of  the  matter.    And  judgment  was  affirmed. 


EDWARD  CROGATE'S  CASE,  [66  b.] 

Mich.  6  Jacobi  1. 

Ib  an  action  of  trespass  for  driving  plaintiff's  cattle,  &c.  defendant  pleaded       Cbooatb 
that  a  hoose  and  two  acres  in  B.  in  the  county  of  N.,  were  parcel  of        Mar'ys. 
the  manor  of  T.  in  the  same  count j,  and  demised  and  demlseable,  &c.    pt  VIII.— 66  b 
bj  c^y,  &c.  in  fee-simple,  &c.  according  to  the  custom  of  the  manor, 
of  which  manor  W.  late  Bishop  of  N.,  was  seised  in  fee  in  right  of  his 
Churchy  and  prescribed  to  hare  common  of  pasture  for  him  and  hit 
customary  tenants  of  the  said  house,  and  two  acres  of  land  iii  a  great 
piece  of  pasture  land  called  B.  common,  for  all  cattle,  &c.  at  every 
time  of  the  year;  that  the  said  Bishop  at  such  a  Court,  &c.  granted 
the  said  house  and  two  acres  of  land  by  copy  to  one  M.,  to  him  and  his 
heirs,  &c. ;  that  the  plaintiff  put  his  said  cattle  in  the  said  great  piece  of 
pasture,  wherefore  the  defendant  as  servant  to  the  said  M.,  and  by  his 
commandment,  mBlHter  drove  the  said  cattle  out  of  the  said  place,  &c. 
^OL.  IT.  •         X 


^2  Crogatb's  Case.    Part  VIII.— 66  b.--67a. 

The  plaintiff  replied  de  injuria  »ua  propria  absque  tali  coma ;  and  upon 
demurrer  the  replication  was  held  to  be  bad.    And  resolved*  1.  Absque 
tali  causa  refers  to  the  whole  plea,  and  not  only  to  the  command- 
ment, for  all  makes  but  one  cause,  and  any  of  them  without  the  other 
is  no  plea  by  itself.    2.  When  the  defendant  in  his  own  right,  or  as 
servant  to  another,  claims  any  interest  in  the  land,  or  any  common  or 
rent  going  out  of  the  land,  or  any  way  or  passage  upon  the  land,  &c. 
de  injuria  sua  propria  generally  is  no  plea.    But  if  the  defendant 
justifies  as  servant,   de   injuria  sua  propria   in   some  cases  with  a 
traverse  of  the  commandment  that  being  made  material  is  good ;  for 
the  general  plea  de  injuria  sua  propria  is  properly,  when  the  defend- 
ants plea  consists  merely  upon  matter  of  excuse,  and  of  no  mat- 
ter of  interest  whatsoever.    3.  When  by  the    defendant's   plea  any 
authority  or  power  is  mediately  or  immediately  derived  from  the 
plaintiff,  although  no  interest  be  claimed,  the  plaintiff  ought  to 
answer  it,  and  not  reply  generally  de  injuria  sua  propria,    4,  In  the 
principal  case,  the  issue  would  be  full  of  multiplicity  of  mattery  where 
an  issue  ought  to  be  full  and  single. 


6E.4. 6a.       Edward  Crogatb  brought  an  action  of  trespass  against 

Robert  Marys,  for  driving  his  cattle  in  Town  Barningham  in 
Norfolk,  &c.  The  defendant  pleaded,  that  a  house  and  two 
acres  in  Bassingbam  in  the  said  county,  were  parcel  of  the 
manor  of  Thurgarton  in  the  same  county,  and  demised,  and 
demisable,  &c.  by  copy,  &c.  in  fee-simple,  &c.  according  to 
the  custom  of  the  manor,  of  which  manor  William  late  Bishop 
of  Norwich  was  seised  in  fee  in  the  right  of  his  bishopric,  and 
prescribed  to  have  common  of  pasture  for  him  and  his  cus- 
tomary tenants  of  the  said  house  and  two  acres  of  land  in 
magna  pecia  pastures  vocaV  Bassingham  common,  pro  omnibus 
averiiSt  8fc.  omni  tempore  anni^  and  the  said  Bishop  at  such  a 
Court,  &c.  granted  the  said  house  and  two  acres  bv  copy  to 
one  William  Marys,  to  him  and  his  heirs,  &c.  And  that  the 
plaintiff  put  his  said  cattle  in  the  said  great  piece  of  pasture, 
wherefore  the  defendant,  as  servant  to  the  said  William,  and 
by  his  commandment,  moUiler  drove  the  said  cattle  out  of  the 
said  place,  where  the  said  William  had  common  in  pneS 
rAllam  de  Town  Barningham,  adjoinins;  to  the  said  common  of 
Bassingham,  &c.  The  plaintiff  replied,  de  injuria  sua  propria 
absque  tali  causa:  Upon  which  the  defendant  demurrea  io 
law.  And  it  was  objected  on  the  plaintiff's  part,  that  the 
said  replication  was  good,  because  the  defendant  doth  not 
claim  any  interest,  but  justifieth  by  force  of  a  commandment; 
to  which  ^  injuria  sua  propria  absque  tali  causa  may  be 
[*  67  a.  ]  fitly  applied :  and  this  plea,  De  injuria  sua  propria^  *sball 
refer  only  to  the  commandment,  and  to  no  otner  part  of  the 
plea,  and  they  cited  the  books  in  10  H.  6.  3  a.  b.  9  a.  16  H.  7. 
3  a.  b.  &c.  3  H.  6.  35  a.  19  H.  6.  7  a.  b.  &c.  But  it  was  ad- 
judged, that  the  replication  was  insufficient.  And  in  this  case 
1.  Resolution,  divers  points  were  resolved.  1.  That  absque  tali  eausOf  doth 
(a)Cr.jac.599.  refer  to  the  (a)  whole  plea,  and  not  only  to  the  cpmrnandmeDty 

2Leoo.  81.  r       J  j 

3  Bulstr.  2S5.  Cr.  Car.  138. 


I 
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1^  maketh  but  one  cause,  and  any  of  them,  without  the 
18  no  plea  by  itself.    And  therefore  in  (a)  false  imprison- 
if  the  defendant  justifies  by  a  capias  to  the  sherifl^  and  a 
It  to  him  there,  de  injuria  ma  propria  generally  is  no 
replication^  for  then  the  matter  of  record  will  be  parcel 
cause  (for  all  makes  but  one  cause)  and  matter  of  (6) 
ought  not  to  be  put  in  issue  to  the  common  people;  but 
b  case  he  may  reply,  de  injuria  sua  propria^  and  traverse 
irrant,  which  is  matter  in  fact.    But  (c)  upon  such  a  jus- 
on  by  force  of  any  proceeding  in  the  Admiral  Court, 
»d  or  county,  &c.  or  any  other  which  is  not  a  court  of  re- 
here  de  injuria  sua  propria  generally  is  good,  for  all  is 
of  fact,  and  all  makes  but  one  cause  (a).    And  by  these 
aces  you  will  agree  your  books  in  2  H.  7.  3  b.     5  H.  7. 
16  H.  7.  3  a.  21  H.  7.  22  a.  (33.)  19  H.  6.  7  a.  b.  41 E. 
K     17  E.  3.  44.     18  E.  3.  10  b.    2  E.  4.  6  b.     12  E.  4. 
14  H.  6.  16.     21  H.  6.  5  a.  b.     13  R.  2.  Issue  163. 
was  resolved,  that  when  the  defendant  in  his  own  right, 
servant  to  another,  claims  any  interest  in  the  land,  or 
nmon,  or  rent  going  out  of  the  land  ;  or  any  (d)  way  or 
3  upon  the  land,  &;c.  there  de  injuria  sua  propria  gene- 
no  plea  (b).     (e)  But  if  the  defendant  justifies  as  ser- 


(a)  Doct.  pU 
114.  2Leon.81. 
2£.4.6b. 


(b)  4  Co.  71  b. 
9  Co.  25  a. 
Co.  Lit.  260  a. 
Hard.  6.    Com. 
Dig.  Plead.  F. 
20. 

(c)  Doct.  pi, 
114.  Com.Dir. 
Plead.  F.  19. 


2.  Rfisolutioii. 


(d)  CrJac.599- 

(c)  DocL  pi. 
114  g. 


Robinson  ▼.  Eayley^  1  Burr.  816. 
adant  in  trespass  pleaded  a  right  of 
I  for  his  cattle,  levant  aod  couchant. 
ntiS*  replied,  that  they  were  aot  his 
nmonable  cattle  levant  and  cou- 
The  defendant  demurred  specially, 

the  replication  was  multifarious: 
Court  held  the  replication  good,  the 
ig  not  that  issue  must  be  joined  on 
fact,  but  on  a  single  point; and  that 
ot  necessary  that  this  single  point 
consist  only  of  a  single  fact.  So 
ien  V.  Saxon,  2  Bam.  and  Cress. 
J.  4  Dow.  and  Ryl.  579,  In  an  ac- 
maliciously  suing  out  a  commission 
raptcy  agamst  the  plaintiff*,  the  de- 
pleaded  that  the  plaintiff*  being  a 
nd  being  indebted  to  the  defendant 
sum  of  100/.,  became  bankrupt, 
"e  defendant  sued  out  the  commis- 
3  plaintiff*rcplied/feti^'tfria  sua  pro- 

aefendant  demurred,  assigning  for 
lat  the  plaintiff*  by  the  replication 
npted  to  put  in  issue  three  distinct 
e  act  of  bankruptcy,  tlie  trading, 

petitioning  creditor's  debt:  Uie 
Id,  that  these  three  facts  connected 

constituted  but  one  entire  pro- 

and  that  the  replication  was  good. 
)hen  on  Pleading  274. 
lis  resolution  in  CrogaWs  case  has 
BB  disputed,  nor  called  in  question : 
ilwa?s  been  considered  as  a  leading 
>a  this  subject,  Jones  y.  Kitchin, 
d  Pul.  76.  Bell  V.  fVardeU,  Willes 
mtford  V.  fFugham,  7  Price  670. 


X  2 


Serjt.  Williams's  note  1.  White  y.  Stubbs, 
2  Saund.  295.  7  Yin.  Ab.  503.  Com.  Di^. 
Pleader  F.  19.  Doct.  plac.  114.  Accora- 
ingly  where,  in  trespass  for  taking  a  gelding, 
the  aefendant  pleaded  that  J.  S.  was  seised 
in  fee  of  the  locus  in  quo,  and  that  he  as  his 
servant,  and  by  his  command,  took  the  geld- 
ing, damage-feasant,  it  was  held  that  the 
plaintiff*  could  not  reply  de  if^juria  sua  prO' 
pria,  Cokerilly.  Armstrong,  Willes  99.  S.C. 
Comm.  582.  Bull.  N.  P.  93.  So  a  plea  de 
injuria  sua  propria,  S^c.  to  a  cognizance  for 
rent  in  arrear  is  bad.  Jones  y.  Kitchin,  ub. 
sup.  Cooper  y.  Monke,  Willes  52.  And 
vid.    KUburne  v.   F'alence,  2  Lutw.    1S47. 

But  if  the  title  alleged  be  onlj  induce- 
ment, de  son  tort,  S^c,  may  be  replied  gene- 
rally ;  as  in  battery,  if  the  defendant  pleads, 
that  he  was  seised  in  fee  of  a  close,  and  had 
cut  the  trees,  and  the  plaintiff*  came  to  take 
away  his  corn,  and  he  in  defence,  &c. ;  de 
injuria  sua  propria  absque  tali  causa  is  a 
good  plea.  Taylors,  Markham,  Yelv.  157. 
S.C.  1  Brownl.  216.  S.  C.  Cro.  Jac.  225.— 
Hale  V.  Gerrardf  Latch.  22 1 . 

A  replication  de  ir\juria,  where  it  ought 
not  to  be  used,  is  cured  by  yerdict.  Banks 
V.  Parker,  Hob.  76.  Collins  v.  Walker,  T- 
Raym.  50.  But  it  was  held  to  be  bad  on 
general  demurrer.  Fursdon  v.  fFeeks,  3  Ley. 
65.  This  case,  however,  was  before  the  stat. 
4  Ann.  c.  16.  which  directs  "that where  any 
"  demurrer  shall  be  joined  and  entered  ia 
'*  any  action  or  suit,  in  any  court  of  record 
<*  within  this  realm,  the  Judges  shall  proceed 
«  and  give  judgment,  according  as  toe  very 
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(a)  Doct.  pi. 
115. 


(b)  Doct,  pi. 
115.     Cr.  Eliz. 
607. 

(c)  Doct.  pi. 
115. 

3.  Resolution. 

(d)  Doct.  pi. 
115.    Cro.  Car. 
164. 

[   *  67  b.  ] 

(e)  Doct.  pi. 
1 15. 


4.  ResolatioD. 


vant,  there  de  injuria  sua  propria  in  some  of  the  said  cases 
with  a  traverse  of  the  commandment,  that  being  made  material, 
is  good  ;  and  so  you  will  agree  all  your  books,  scil.  14  H.  4. 32. 
33  H.  6.  5.  44  E.  3.  18.  2  H.  5.  1.  10  H.  6.  3.  9.  39  H.  6. 
33.  9E.4.22.  16E.4.  4.  21  E.  4.  6.  28  E,  3.  98.  28  H. 
6.  9.  21  E.  3.  41.  02  Ass.  42.  44  E.  3.  13.  45  E.  3.  7. 
24  E.  3.  72.  22  Ass.  83.  S3  H.  6.  29.  42  E.  3.  2.  For  the 
general  plea  de  injuria  sua  propria^  &c.  is  properly  when  the 
defendant's  plea  doth  consist  merely  upon  matter  of  (a)  excuse, 
and  of  no  matter  of  interest  whatsoever ;  et  dicilur  de  injuria  sua 
propria^&c,  because  the  injury  properly  in  this  sense  is  to  the 
person,  or  to  (b)  the  reputation,  as  battery  or  imprisonment  to  the 
person  ;  or  scandal  to  the  reputation ;  there,  if  the  defendant  ex- 
cuse himself  upon  his  own  assault,  or  upon  hue  and  cry  levied, 
there,  properly  (c)  de  injuria  sua  propria  generally  is  a  good 
plea,  for  there  the  defendant's  plea  consii^ts  only  upon  matter 
of  excuse  (c).  3.  It  was  resolved,  that  ((/)  when  by  the  de- 
fendant's plea  any  authority  or  power  is  mediately  or  imme- 
diately derived  from  the  plaintiff,  there,  although  no  interest  be 
claimed,  *the  plaintiff  ought  to  answer  it,  and  shall  not  reply 
generally  de  injuria  sua  propria.  The  same  law  of  an  (e)  au- 
thority given  by  the  law ;  as  to  view  waste,  &c  (d).  Vide 
12E.  4.  10.  9  Ed.  4.31.  20Ed.  4.  4.  42Edw.  3.  2.  1&H.7.3. 
Lastly,  it  was  resolved,  that  in  the  case  at  bar,  the  issue 
would  be  full  of  multiplicity  of  matter,  whore  an  issue  ought 
to  be  full  and  single  for  parcel  of  the  manor,  demiseable  by 
copy,  grant  by  copy,  prescription  of  common,  &c.  and  com- 
mandment would  be  all  parcel  of  the  issue  (b).  And  so,  by  the 
rule  of  the  whole  Court,  judgment  was  given  against  the 
plaintiff. 


'V  right  of  the  cause  and  matter  in  law  shall 
**  appear  unto  them,  without  regarding  any 
'*  imperfection,  omission,  or  defect  in  any 
"  writ,  return,  plaint, declaration,  and  other 
**  pleading,  process,  or  course  of  proceedings 
**  whatsoever,  except  those  only  which  the 
*'  party  demurring  shall  specially  and  par- 
*'  ticularly  set  down  and  express,  together 
*'  with  his  demurrer,  as  causes  of  the  same, 
**  notwithstanding  that  such  imperfection, 
**  omission,  or  defect,  might  have  heretofore 
'*  been  taken  to  be  matter  of  substance,  and 
'*  not  aided  by  the  abovementioned  statute, 
*'  so  as  sufficient  matter  appear  in  the  said 
**  pleadings  upon  which  the  Court  may  give 
**  Judgment  according  to  the  very  right  of 
**  the  cause.'*  It  seems  therefore,  very 
doubtful,  whether  advantage  can  be  taken 
of  de-it^uria  sua  propria  being  irapro- 
perljr  replied,  in  any  other  way  than  by 
special  demurrer.  In  recent  cases  ihe  objec- 
tion seems  to  have  been  made  uniformly  by 
special  demurrer. 

(c>  Accordingly,  where,  in  an  action  for 
maliciously  suing  out  a  commission  of  bank- 
rirptcy,  the  defeodant  pleaded  that  th«  plain- 


tiff being  a  trader,  and  being  indebted  to 
the  defendant  in  the  sum  of  100/.  he  became 
bankrupt,  wherefore  the  defendant  sued  out 
the  commission,  and  the  plaintiff*  replied  if 
injuria  Mua  propria^  the  Court  held  that 
the  plea  consisted  of  matter  of  excuse  only; 
and,  therefore,  the  replication  was  good. 
O^Brien  v.  Saxon^  8  Bam.  and  Cress.  909. 
S.  C.  4 Dow  and  Ryl.  579.  Vid.  Com.  Di|. 
Pleader  F.  18.  Yin.  Ab.  De  Injuria  ma  pro- 
pria, A.  Jones w.  Kitchen,  1  Bos.  and  Pul.  7f. 

(d;  Acc.  J  ones  \.  Kitchen,  1  Bos.  and  Poll. 
76.     Com.  Dig.  Pleader  F.  82,  23.     Botif 
injuria  sua  propria  is  a  good  replicatios 
when  the  defendant  justifies  by  virtue  of  au- 
thority by  the  common  law,  as  a  coiistid>le 
by  arrest  for  breaking  of  the  peace, &c.  and 
so  it  is ;  and  by  the  same  reason  wheo  one 
justifies  by  an  authority  of  an  act  of  parlia- 
ment ;  for,  being  a  general  law,  the  statute 
can  be  no  part  of  the  issue.   Per  Holt,  C  J* 
Chance  ▼.  fFeeden,  2  Salk.  688.  S.  C.  I  Lord 
Raym.  700.    S.  C.    IS  Mod.  580.  Vid.  Com. 
Dig.  Pleader  F.  83. 

(e)  Acc.  Cooper  v.  Monke,  Willes  58.  BeS 
V.  fFar^lly  ib.  808.  Tide  ante,  aote(A). 


68  a.  Tbollop's  Ca9e.  S75 


Trollop 

V. 


JOHN  TROLLOPS  CASE,  ^esa.  ] 

Mich.  6  Jacobi  1. 

An  excommunication  roust  be  certified  by  the  bishop,  and  not  bj  his  of- 
ficial or  commissary,  for  the  bishop  is  the  immediate  officer  to  the 
Court;  and  none  shall  certify  an  excommunication  whereby  any  shall      RicuB80N( 
be  disabled,  but  he  to  whom  the  Court  may  write  to  absolve  the  party 
excommunicated. 

A  certificate  directed  to  a  particular  Court,  and  in  a  particular  manner, 
shall  not  be  extended  farther. 

*The  certificate  ought  not  to  be  general,  but  ought  to  shew  the  spe- 
cialty of  the  cause  for  which  the  party  is  excommunicated.^ 
*The  bishop  must  certify  that  which  hath  been  sentenced  in  his  own 
Court,  and  not  in  another  Court.* 

*If  the  bishop  makes  a  certificate,  and  dies  before  it  be  received,  it  is  a 
nullity ;  but  his  successor  ought  to  certify.* 

*lfthe  bishop  is  in  remotis  agendis,  the  vicar-general  may  certify  an 
excommunication  $  a  bishop  may  certify  after  election,  and  before 
consecration.* 

Qu.  If  a  pardon  of  all  contempts,  &c.  discharges  a  person  from  an  ex- 
communication. S.  C.  Cro.  Jac.  212. 


Lancelot  Richeson  brought  debt  on  a  bond  of  34/.  by  Quo 
minus  in  the  Exchequer,  against  John  Trollop,  Esq.  and  upon 
issue  and  verdict  had  judgment  afi^ainst  Trollop,  upon  which 
Trollop  brought  a  writ  of  error  against  the  said  Richeson,  who 
pleaded  an  excommunication,  et  profert  hicin  curia  literas  Cle* 
mentis  Colnor,  Legum  Dociorisy  reverendi  in  Chrisio  patris, 
TobiiB  nuper  Dunelni  Episcopi  vie*  in  spiritualibus  generalis, 
ei  qfficialis  principalis  legitime  fulciii^  sigillo  consist*  l)unelni*j 
signat^j  viz.  Clemens  CoTnoTj  S^c,  universis  et  singulis  clericis  ei 
liieratis  quibuscunqne  per  totam  dioecesin  Dunelm^  ubilibet  con* 
stiiuC  saluC :  and  recited  that  he  did  proceed  against  him  for 
recusancy,  and  that  propter  ipsius  contumaciam  in  non  com- 
parendOf  SfC.  being  lawfully  cited  and  forewarned,  he  was  ex- 
communicated, vobis  igitur  tenore  prcesentium  mandamus  qua* 
tenus  prarfaC  JoV  Trollop'*  sic  ut  prasmittitur  per  nos  excom* 
municaium  Jiiisse  et  esse,  in  ecclesia  vestra  parochiaP  diebus 
JDominiciSj  et  aliis  festivis,  etc.  publice  denuncietis^  et  cum  ef- 
jfectu  declaretis^  etc.  and  demanded  judgment  if  he  should  be 
answered.    The  plaintiff  said,  that  after  the  said  excommenge- 
xnent,  the  King  by  his  general  pardon  in  his  Parliament,  a;t;?o  3, 
did  pdrdon  all  contempts  &c.  and  all  that  he  might  pardon ;. 
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fa)  2  Brown. 
301.  Co.  Lit. 
134  a.  7  E.  4. 
14. 


and  averred  that  neither  the  offence  nor  the  person,  &c.  i 
cepted,  &c.  Upon  which  the  defendant  in  the  writ  of  em 
demur  in  law*  And  it  was  resolved  by  the  Court,  and  tb 
Chief  Justices,  that  the  said  plea  of  excommunication  w 
sufficient  for  two  causes.  1.  Because  the  excomraengen 
certified  by  the  official  or  commissary  of  the  bishop,  wl 
ought  to  be  certified  by  the  (a)  bishop,  who  is  the  imm 
officer  to  the  Court,  for  none  shall  certify  an  excommoni 
whereby  any  shall  be  disabled,  but  he  to  whom  the  Coai 
write  to  absolve  him  who  was  excommunicated,  as  the  I 
(&}  F.N.B.62n.  guardian  of  the  (A)  spiritualties^  &c.  and  therewith  agr 
(c)  Fitz.  £x-  books  in  the  point  in  44  E.  3.  Excommens:ement  23.  §0 
S'^Am  "2  ?9  Excommengement  24.  41  Ass.  p.  29.  (c)  20  H.  6. 1  a.  (c 
Br'certificate  6.3.  (e)  7  E.  4.  14  a.  14(/)H.4.14a.b.  Vide  11} 
del  evesque  1.  g.  64  a.  Hank.  That  it  was  so  ordained  by  the  (g)  Parlii 
F*  68  b.  ]  (A)  12  Ed.  4.  15  b.  16  a.  F.  N.  B.  64.  c.  63  a.  But  « 
(rf)Br.Excom.  Chancellor  of  the  University  of  Cambridge  or  Oxfoi 
cite  dei^cvcs-  c^^'^^fy  ^^  excommunication,  for  they  do  it  by  the  King's  c 
que  26,  Reg.  F.  N.  B.  64.  c.  2.  (2.)    If  the  bishop  himself  ha 

(e)  Br.  Excom.  tided  it,  yet  it  bad  been  insufficient,  for  the  direction  o 
rlm^'/e  ^"     be  either  tot  this  Court  in  particular,  or  at  least,  m 

sanctce  matris  ecclesia:  filHs :  but  in  the  case  at  bar  it  is  di 
universis  et  singu*  cler*  et-  literal  quibuscunque  per  tota 
cesin  DunelnC  ubilibet  consiitut\  by  which  particular  di 
this  Court  is  excluded,  as  a  certificate  of  an  excommun 
in  the  Chancery  shall  not  serve  in  any  other  Court ; 
shall  a  {k)  protection  directed  to  one  court,  serve  in  ai 
Excom. 25rBr.  for  always  a  certificate  directed  to  a  particular  court,  ai 
Nooabiiity  33.    particular  manner,  shall  not  be  extended  farther ;  and 

67  b!^*  ^"**     ^'*'*  ^S**®®  ^^^  ^  ^-  ®-  ^^  *  ^^^  ^^-  *'  *•  ^"^  **  ^^®  ^' 
t20H.  6. 25  a.  that  an  excommunication  is  a  spiritual  judgment,  and  tb« 

Fitz.  Excom.     the  temporal  judges  shall  not  dispute  upon  the  manne 
J^'i^'^n^**^^?*  To  which  it  was  answered  and  resolved,  that  the  Jud&^ei 

3.13.  Bac.  Ab.  ,  i    n       i-     i  ^i       '  jr.* 

Excom.  c.  common  law  shall  adjudge  upon  the  manner,  and  (ii 

{k)  Fitz.  Ex-  cases)  of  the  matter  also  of  the  certificate  in  case  of  exc 

lI™131  a  ^°  nication,  as  if  the  bishop  himself  be  sued,  and  he  pleads 

2E.  4. 4  b.  communication  {n)  by  liimself  or  his  commissary  (who  i 

(/)  Br.  Excom.  deputy)  although  it  be  for  another  cause  than  is  then  i 

3.    Fitz.  Ex-  iJQp^  ji  shall  not  disable  the  plaintiff  because  he  himself  n 

(m)  Fitz.  Ex-  and  therewith  agree  16  E.  3.  Excom.  5.    5  E.  2.  Exct 

com.  15.  5E.  3.  8.    8E.3.  69.     18E.  3.  58.    9  KU  7.  21  b.     \\ 

Br  ]^com  13  ^^  ^^^'    ^^^^  ^^ ^  prohibition  be  brought  against  a  bisli 

(n)  Br.  Excom.  12.    Swinb.  305.    3H.4.  3  b.    Co.  Lit.  134  a.    Br.  Nonabil.  55.    CawlyS 


com. 
(/)  Fitz.  Ex- 
com. 21.    Br. 
Excom.  5. 
{g)  Fitz.  Ex- 
com. 20.    Co. 
Lit.  134. 
(A)  Fitz.  Ex- 
com.  17.    Br. 


P 

«4 

« 
«< 
CC 
<( 
S( 
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(a)  Lord  Ellesmere,  ia  his  observations, 
5.  observes,  **The  point  in  judgment  was, 
whether  excominunicatioo  pleaded  in  the 
Exchequer  against  the  plaintiff  in  Quo 
minus  under  the  seal  of  the  official,  and 
with  a  special  direction  of  Omnibus  Cle- 
ricis,  &c.  which  could  not  comprehend 
the  proper  direction  to  the  Court,  be  good 
or  no.  Yet  the  Chief  Justice,  in  his  report, 
starts  aside  to  other  matters  \  and  sets  it 


(( 
(( 

(C 

<( 

(C 

({ 
<« 


down  as  resolved.  That  the  Judg 
common  law  shall  adjudge  u 
matter,  and  in  some  case  upon  t 
ner  in  the  certificate  of  excommii 
adding  withal,  that  the  certifieati 
bishop  must  comprehend  in  p*rti< 
cause  of  excommunication  to 
that  the  Judges  of  the  law  mi 
whether  the  ecclesiastical  conrt  ha 
sancc  of  the  original  cause.    1 
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he  shews  forth  the  letters  of  the  archbishop  that  the  plaintiff  is 
excommanicated  propter  (a)  diversas  contutnacias,  without  shew-  («)  riti.£xc.3. 
ing  any  cause  in  special  of  the  excommunication,  it  shall  not  28  E. 3.  97  a. 
disable  the  plaintiff.     The  same  law  if  any  other  be  defendant  |iSi||!^,^29i. 
in  any  action,  and  would  disable  the  plaintiff  by  excommunica-  Fair.  57/117/ 
tion,  he  ought  to  shew  the  bishop's  certificate,  containing  the  7T.R.  153. 
specialty  of  the  principal  cause  for  which  the  plaintiff  is  ex- 
communicated, to  the  end  that  the  Judges  of  the  law  may  know 
whether  the  Spiritual  Court  haveconusansoftheoriginal  cause; 
and  rf  the  excommunication  be  against  law,  the  Court  ought  to 
write  to  them  to  absolve  the  party ;  which  they  cannot  do  if  the 
certificate  be  general ;  and  if  the  bishop  refuses  it,  his  temporal- 
ties  at  the  common  law  shall  be  seised,  28  £d.  3.  97  a.  23  E.  4. 
20  b.  20 Ed.  3.  Excom.  9.   13  H.  7.  16  b.  and  in  14  H.  4.  14  b.  28E.3.27». 
Hanks  there  saith,  that  a  (b)  Doctor  of  the  civil  law  told  hiq,  ^^)  pi^x.  Ex- 
that  no  letter  of  certificate  of  excommunication  (although  it  be  com.2l. 
of  the  bishop)  should  be  allowed,  if  the  principal  cause  be  not 
contained  in  the  writ ;  F.  N.  B.  64  f.    The  bishop  ought  to  ex- 
press the  cause  and  suit  against  the  plaintiff  special  in  the  cer- 
tificate. Vide  3  H.  4.  3  b.  mistaken  in  the  report;  for  the  opinion 
there  is  reformed  in*  14  H.  4.  14.  as  appears  before,  vide  Fleta^ 
lib.  6.  26.   West.  2.  cap.  43.     Also  the  bishop  ought  to  cer- 
tify that  which  hath  been  sentenced  in  his  own  Court,  and 
not  in  another  Court.    And  therefore  he  cannot  certify,  that 
(c)  another  bishop  hath  certified  to  him,   or   that   he  hath  (c)  P.N.B.65ft. 
seen  a  sentence  of  excommunication  made  by  another  bishop ;  Co.  Lit.  134  «. 
*but  the  bishop  may  certify  an  excommengement  made  by  his    r  *Q9a  1 
commissary  or  official,  for  that  the  Bishop^s  Court  and  his    ^  *  -^ 

commissary  doth  is  in  his  right,  F.N.B.65  a.  33  E.  3.  Excom. 
29.  9  H.  7.  21  b.     10  H.  7.  8  b. 

[f  the  Bishop  makes  a  certificate,  and  (d)  dies  I>efore  it  be  (d)  Co.  Lit. 
received,  it  is  nothing  worth,  but  his  successor  ought  to  cer-  ^^^„\^^.t. 
tify  it,  F.  N.  B.  65.  8  E.  2.   Excom.  26.    14  E.  3.  ibid.  8.  I3.9E.4%6b. 
But  note,  reader,  that  in  some  case  the  vicar  general  may  cer-  b«c.  Ab.  Ex- 
tify  an  excommengement ;  but  that  is  when  the  bishop  is  in  co™«  C 
(e)  remotis  agendisy  which  is  as  much  as  to  say,  extra  regnum  (^)  co.  Lit. 
in  the  King's  service  :  but  the  Court  will  be  apprised  of  it  by  134  a. 
matter  of  record,  sciL  by  writ  out  of  the  Chancery  directed  F«N.B.  62  a. 
to  them,  and  not  by  the  surmise  of  the  party,  and  then  for 
necessity  (which  is  always  the  law  of  time,  for  necessitas  est 
lex  temporis)  the  certificate  of  the  vicar  general  shall  be  al- 


*'  matter  in  auesiion  could  not  draw  in  this 
**  discourse,  out  rather  the  desire  of  the  re- 
**  porter  to  intrude  upon  other  men's  pro- 
**  fession,  and  to  weaken  the  power  of  the 
**  ecclesiastical  court,  as  if  they  were  not 
**  absolute  in  themselves  in  jurisdictions  na- 
**  torally  belonging  to  them,  but  subordinate 
**  to  the  Judges  oT  the  common  law  to  be 
**  controuled  in  things  that  fall  not  within 
*'  the  level  of  the  common  law.  For  if  the 
**  cause  of  excommunication  be  warranted 
*'  by  the  canon  law,  and  the  common  law 
**  sDiU  judge  the  same  insufficient,  if  now 


'*  the  bishop  shall  be  compelled  to  absolTo 
''  him,  he  shall  do  against  the  known  jus- 
**  tice  of  his  own  Court,  which  were  most 
**  inconvenient." 

Notwithstanding  this  censure,  it  would 
seem  that  by  the  common  law  the  bishop 
ought  to  certify  the  cause  of  the  excom- 
munication. Rex  V.  Fowler^  1  Lord  Raym. 
619.  Queen  v.  Bishop  of  St,  David*8,  3  Atk. 
479.  Rex  v.  Lmyton,  7  T.  R.  15S.,and  vid. 
Rex  v.  Dugger,  5  Barn,  and  Aid.  791.  S.  C. 
1  Dow.  and  Ryl.  460. 
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lowed,  because  no  other  can  make  it.  And  therewith  agree 
W  ^^^  J;\^^  31  (41)  Ed.  3.  10.  (a)  F.  N.  B.  and  after  a  bishop  is  elected, 
62  n.  '  ^"^  before  he  is  (b)  consecrated,  he  may  certify  an  excom- 
(6) 2 RoURep.  mengement,  for  the  power  of  the  guardian  of  the  spiritual- 
In^'  ^V^*  ?*  ^^^^  "^  ceases  after  he  is  elected  by  the  King's  Conge  de  esUrei 
62  n.  Latch.  ^^  j  therefore  for  necessity  he  ought  to  certify  it.  F.  N.  B.  62. 
t  i^alm.  464.     N.  and  Register. 

And  it  is  to  be  known,  that  when  a  plea  of  excommenge- 
(c)  Lit.  8.  201.  nient  is  allowed,  the  writ  shall  not  abate,  but  the  entry  is  (c) 
Ante  62  b.        quod  remoneai  loquela  sine  die  miousque^  8fC,  3  H.  6. 3.   3  Ed. 

Co.  Lit.  134  b.  I.  8.     3A88.p.ll.  *  V     ,«T 

The  point  in  law  in  the  case  at  bar,  if  the  certificate 
(ji)  Cr.  Jac.  had  been  good,  was,  if  the  general  {d)  pardon  discharged 
159,212.  a  man  excommunicated  of  the  excommunication  or  not;  and 

by  the  award  of  the  Court  the  defendant  was  ruled  to  answer 

over  (b). 

[Note,  it  appears  by  F.  N.  B.  the  Register  and  many  other  books,  that 
erea  after  his  election,  &c.  he  is  not  to  be  named  Bishop  until  the  King 
has  given  him  the  temporalties  of  the  bishopric,  for  these  only  make 
him  a  bishop  ;  so  that  a  bishop  here  in  England  is  a  mere  temporal  ma- 
gistrate by  the  common  law.  Vide  18  Co.  8,  9.] — Note  to  former  EM- 
Uon. 


(b)  It  seems  the  general  pardon  would  and  effect  of  definitive  sentences,  such  sen- 
have  discharged  the  excommunication,  Rex  tences  or  decrees  being  pronounced  as  spi- 
and  Codrington  Y,  Redman^  Cro.  Car.  199.  ritual  censures  for  offences  of  ecclesiastical 
S.  C.  W.  Jones.  227.  Bishop  of  Exeter  v.  cognizance.  By  s.  S.  no  person  so  pro- 
Starr,  8  Lev.  36.  Gib.  Cod.  1 1 10.  Burn's  nounced  excommunicate  snail  incur  any 
Ecclesiastical  Law,  Vol.  II.  p.  861 .  civil  penalty  or  incapacity  whatever,  save 

Now  by  Stat.  53  Geo.  3.  c.  187.  s.  1.  ex-  such  imprisonment  not  exceeding  six  months 

communication,  together  with  all  proceed-  as  the  Ecclesiastical  Court  shall  direcL 

ings  following  thereupon,  (except  in  certain  Yid.  upon  the  subject  of  Excommunica- 

cases  in  the  act  specified,)  shall  be  discon-  tion,  Bac.  Ab.  Excom.    Com.  Dig.  Excom. 

tinued.    By  s.  8.  the  Ecclesiastical  Courts  Yin.  Ab.  Excom.   Bum's  Ecclesiastical  Law^ 

may  excommunicate  in  definitive  sentences  Yol.  II.  p.  848.  tit  Excommunication, 
or  interlocutory  degrees  having  the  force 
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WHITLOCK'S  CASE,  ^ 


Hil.  6  Jac.  I. 


Which  began  Mich.  6  Jacobi  I.  Rot.  1316. 

In  the  Common  Pleas. 


Voder  a  power  to  make  a  lease  or  leas^,  grant  or  grants,  &c.  as  well  in        Chappel 
possession  as  in  reversion  of  certain  tenements  or  any  parcel  thereof,  v, 

&c,  with  a  proviso,  that  such  lease  or  leases,  grant  or  grants,  shall  not  p.  yiir'i^uk 
exceed  the  number  of  three  lives  at  most,  or  twenty-one  years,  and  so 
as  the  ancient  and  accustomable  annual  rent  should  be  reserved  :  the 
premises  being  at  the  time  of  the  creation  of  the  power  demised  to 
one  B.  for  life ;  a  lease  may  be  made  for  ninety-nine  years  determina- 
ble on  two  lives  to  commence  after  the  death  or  determination  of  the 
Estate  of  B. ;  and  a  reservation  of  an  annual  rent  to  the  lessor  who  wAs 
tenant  for  life,  his  heirs  and  assigns,  and  to  such  person  and  persons  to 
whom  the  premises  demised  after  the  death  of  the  lessor  should  be- 
long during  the  said  term,  is  good. 

Under  a  power  to  lease  for  three  lives,  a  lease  for  ninety-nine  years  de- 
terminable on  three  lives  is  not  good. 

The  most  clear  and  sure  way  is  to  reserve  rent  during  the  terra  with- 
out an  express  reservation  to  any  person.  S.  C.  1  Brownl.  169.  Vid.  the 
entry,  Co.  £nt.  600.  nu.  15. 


In   a  replevin  between  John  Chappel,  plaintiflT,  and  William  2  Roll.  Rep. 
Whitlock  defendant,  for  taking  of  a  gelding  in  Rings  Ash,  in   274.  2  Buistr. 
the  county  of  Devon,  in  a   place  called  Cunnv  park;    the  269.*03iidffm 
defendant  avovt^ed  the  taking  in  the  place  where,  &c.  as  in   ]01. 
hid  freehold,  for  damage  feasant.    The  plaintiff  in  bar  of  the 
avowry  pleaded,  that  one  William  Whitlock  the  elder  was 
seised  of  a  messuage,  20  acres  of  land,  IS  acres  of  wood,  and 
90  acres  of  heath,  in  Ring^s-ash  aforesaid  in  fee,  whereof  the 
place  where  is  parcel,  and  demised  the  said  tenements  to  one 
%JohQ  Bullhead  for  his  life,  by  force  whereof  he  was  seised  for 
life,  the  reversion  expectant  to  the  said  William  Whitlock  the 
elder  ;  and  the  said  William  Whitlock  the  elder,  11  Martiiy 
18  Eliz.  by  his  indenture  tripartite,   in  consideration  of  a 
marriage  to  be  solemnized  between  William  Whitlock  the 
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younger,  and  Margaret,  daughter  of  John  Bolter,  covenanted 
and  agreed  by.  the  said  indentures,    that  the  said  William 
Whitlock  the  elder,  before  the  feast  of  the  birth  of  Christ 
next  ensuing,  would  assure  and  convey  to  Leonard  Yeo,  and 
Anthony  Whitlock,  and  their  heirs,  the  tenements  aforesaid, 
to  the  uses,  intents,  and  purposes  expressed  and  declared  in 
the  said  indentures,  and  to  no  other  uses  or  intents,  vis.  till 
the  said  marriage  to  the  use  of  the  said  William  Whitlock, 
the  elder,  and  his  heirs ;  and  after  the  said  marriage,  to  the 
use  of  William  Whitlock  the  elder  for  his  life,  without  im- 
peachment of  waste,  and  afterwards  to  the  use  of  the  said 
William  Whitlock,  the  younger  and  the  heirs  of  his  body, 
[  *  70  a.  ]  and  afterwards  to  *the  use  of  J.  Whitlock  and  his  heirs :  Et 
per  eand"  indenturam  ulterius  provisum^  concessum  et  agreatum 
Juitj  quod  liceret  et  licitumforet  prced^  WiW  Whitlock^  sen.  ad 
aliquod  temp*   extunc  facere  dimissionem,  (Anglice  lease)  sive 
dimissioneSj  concessionem  sive  concessioncs^  tarn  in  possessione 
quam  in  reversione  de  tenementis  prced*  cum  pertin\  unde^  &c, 
inter  alia^  sive  de  aliqua  parte  inde.     Proviso  semper  quod 
prasd'  dimissio  sive  dimissiones,  concessio  sive  concessiones  non 
excederent  super  numerum  trium  vitarum  ad  majus  vel  viginti 
et  unius  annorum^  et  ita  quod  super  quamlibet  talem  dimtssio^ 
nem  et  dimissionesj  concessionem  et  concessiones^  maxime  antiq' 
et  consueV  annual*  reddit\  herioV  et  servitia  sive  plus  redderen^ 
iur  et  reservarenturj  solubiP  duran'  dicV  dimissione  sive  dimissio^ 
nibuSjConcessione  siveconcessionibus :  and  that  the  said  Leonard 
and  Anthony,  and  their  heirs,  should  stand  seised,  &c.  to  the 
use  of  every  such  fermor,&c.  and  afterwards  18  Mail,  18  Eliz. 
the  said  William  the  younger,  and  Margaret,  intermarried; 
and  afterwards,  Trin.  18  Eliz.  William  Whitlock  the  elder 
levied  a  fine  of  the  tenements  aforesaid,  according  to  the  same 
indentures,  to  the  uses  therein  contained,  by  force  whereof^ 
aind  of  the  statute  of  Uses,  the  said  William  Whitlock  the  el^ 
der  was  seised  of  the  reversion  of  the  said  tenements,  &c«  for* 
his  life,  the  remainder  over  according  to  the  said  indentures*. 
And  the  said  William  Whitlock  the  elder  so  seised,  1  Sept-^ 
31  Eliz.  dimisit  cuidam  Christian*  Hearne  tenem*  prced*  cun^ 
pertin*  unde,  SfC.  inter  alia  habend*  et  occup*  eidem  Christiana^ 
et  assignat*  suis  pro  term*  99  annor*  plenarie  complend*  et  fini — 
end*^  si  prced*  Christiana  et  quid*  Petr*  Hattenburt/y  sive  eorun  ^ 
alter ^  tarn  diu  vivere  contingcret :  the  same  term  to  commenc^^ 
after  the  death  or  determination  of  the  estate  of  the  8aic=:9 
John  Bullhead,  reddendo  et  solvendo  pro  inde  annuatim  po^  ^ 
inceptionem  dictce  dimissionis,   prcefato   Will*   Whitlock^  seim^  • 
hcered^  et  assign^  suis  et  tali  personce  et  personis   quiV  hc^^^ 
reditament*  proemissorum  post  mortem  prced*  Will*   fVkitlocI!^^') 
sen.  de  jure  spectaret    seu  pertineret  durante  dicta    termim  -^ 
145.  ad  quatubr  maxime  usualia  festa  annuatim  solvendoy  4*^^* 
And  the  plaintiff  justified  under  the  said  lease,  and  averr^^ 
the  life  of  the  said  Peter  Rattenbury,  and  that  the  moat  avm- 
cient  and  accustomed  yearly  rents,  heriot,  and  services,  &<?• 
were  reserved,  &c.  upon  which  the  avowant  did  demur  in  la^' 
And  in  this  case  two  questions  were  moved,— ^l.Wbetlier  Wii* 
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liam  Wbitlock  the  elder  bad  pursued  his  authority  or  not,  ia 
making  the  said  lease  for  99  years,  determinable  on  the  said 
two  lives  ?    3.  Whether  the  said  reservation  of  the  rent  was 
according  to  the  said  Ita  quod,  &c.     And  as  to  the  first  it 
was  objected,  that  the  authority  was  distinct,  sc.  either    to 
make  a  lease  not  exceeding  the  number  of  three  lives,  or  fur 
twenty-one    years,  by  which  *it  appears  that  the  intention     [  *  70  b.  ] 
was  either  to  make  a  lease  for  three  lives,  &c.  or  if  he  would 
make  a  lease  for  years,  that  it  ou^ht  to  be  for  twenty-one  years; 
but  in  the  case  at  bar,  the  lease  is  not  for  three  lives,  &c.  nor 
for  twenty-one  years,  but  for  ninctj-nine  years,  if  two  or 
either  of  them  shall  so  Ions:  live,  and  so  his  authority  not  pur- 
sued.    And  if  (a)  one  hath  power  to  make  a  lease  for  three  W  2Ron.250. 
lives,  he  cannot  make  a  lease  for  ninety-nine  years  determina-  274.  '     ^' 
ble  upon  three  lives,  &c.  quod  fuit  concessum  per  totam  CU'  2  Ron.  260. 
riam(A).     But  it  was  answered   and  resolved  by  the  Court,  Touch. 269. 
that  in  the  case  at  bar  the  lease  was  good,  and  the  power  which 
the  lessor  had  was  well  pursued  :  for  the  proviso  of  creation 
of  his  power  to  make  leases  is  in  the  beginning  absolute,  af- 
firmative, and  indefinite,  sciL  to  make  a  lease  or  leases,  grant 


(a)  In  Rattle  y,  Popham,  Strange  992.  S.C.  in  being  in  any  part  of  the  premises,  the 
Cunn.  102.  it  was  decided,  according  to  the  Court  held  that  the  power  authorised  a  lease 
resolution  in  ffhitlock^s  cate,  that  a  power  for  years  but  not  a  lease  for  years  deter- 
to  grant  a  life  estate  is  not  well  executed  by  roinable  on  lives.  The  Court  relied  upon 
a  lease  for  ninety-nine  years  determinable  on  fFhitlocWs  case,  and  treated  the  case  of 
a  life,  in  Zouch  v.  fFooUtoriy  S  Burr.  1147.  Hatile^nd  Popham  as  well  decided  at  law. 
Lord  Mansfield  said,  that  in  the  case  of  **  The  result  of  the  authorities  (Sugden 
Battfe  T.  Popham,  the  Court  thought  them-  **  on  Powers  453.  3d  ed.)  appears  to  be,  that 
selves  bound  by  fFhitiock's  case,  and  held  '*  subject  to  the  distinction  taken  in  fHUt' 
the  lease  not  to  be  warranted  by  th«  power.  **  locIi*8  case,  where  a  freehold  interest  is 
The  widow  brought  her  bill  in  the  Court  of  <*  authorized  to  be  appointed  under  a  pow- 
Chancery;  and  Lord  Talbot,  arguing  from  **  er,  a  different  species  of  estate  although 
the  same  premises  the  power  and  the  lease  **  less  valuable,  as  a  term  for  ninety-nine 
without  any  other  circumstance,  held  the  **vears  determinable  with  the  life,  cannot  at 
lease  to  be  warranted  by  the  power.  He  **  law  be  granted.  But  that  in  equity  such 
said  it  was  not  a  defective  but  a  blundering  '*  an  execution  will  be  supported  because 
execution  ;  and  be  decreed  the  defendant  to  *<  less  than  the  power  is  effected,  and  it 
pay  all  the  costs,  both  at  law  and  in  equity.  <*  clearly  appears  how  much  less ;  if  the 
In  Shannon  y.  Broad  street,  1  Scho.  and  *' appointees  should  outlive  the  oinety-nine 
Lef.  71.  Lord  Redesdale  obseryed,  that  ^*  years,  the  estate  as  to  the  residue  of  hb 
if  Lord  Mansfield  found  fault  with  the  de-  "  life  will  be  undisposed  of,  and  will  go  over 
cision  in  Rattle  y.  Popham,  as  he  was  repre-  '*  to  the  remainderman,  or  other  persoa 
sented  to  have  done,  he  thought  with  defer-  *<  entitled.*' 

ence  there  was  no  CTound  for  the  remark.  In  Isherwood  v.  Oldknow,  SM.and  S.  382. 

From  a  MS.  note  ot  the  case  in  A  pp.  No.  20.  the  Court  held  that  when  a  power  authoriz- 

to  Sugden  on  Powers,  it  appears,  that  Lord  ed  a  lease  for  twenty-one  years,  without 

Talbot  admitted  that  the  power  was  not  well  saying  for  any  term  not  exceeding  twenty* 

executed  at  law:  but  relief  was  fiven  a-  one  years,  a  lease  maybe  made  forfourteea 

gainst  the  defective  execution  on  the  gene-  years,  or  for  any  number  of  years  less  than 

ral  rale  of  equity.    Vid.  Sugden  on  Powers  twenty-one. 

462.  Sd  ed.    In  Roe  v.  Prideaux,  10  Bast  The  covenants  entered  into  by  the  lessee 

158.  where  a  power  authorized  a  lease  for  with  the  donee  of  the  power,  his  heirs  and 

any  number  of  years  not  exceeding  twenty-  assigns,  will  under  stat  32  H.  8.  c.  34.  enure 

one  years,  or  for  the  life  or  lives  ot  any  two  to  uie  remainder-man,  who  may  maintain 

or  three  person  or  persons  so  as  no  greater  an  action  on  them.    Isherwood  v.  OldknoWf 

estate  than  for  three  lives  be  at  any  one  time  ob.  sup. 
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or  grants,  &c;  as  well  in  possession  as  in  reversion  of  tke  tene- 
ments,  or  any  parcel  thereof,  &c.  which  is  without  any  limita- 
tion^L  Then  the  proviso  of  correction  is  added,  «ct7.  so  that  such 
lease  or  leases,  grant  or  grants,  shall  not  exceed  the  number  of 
three  lives  at  roost,  or  twenty-one  years,  which  clause  is  nega- 
tive, and  qualifies  the  generality  of  the  first  proviso:  so  that 
the  power  by  the  first  is  general,  and  by  the  second  the  lease 
ougnt  not  to  exceed  three  lives,  &c.    And  when  the  lease  19 
made  for  ninety-nine  years  determinable  upon  two  lives,  it 
doth  not  exceed  the  number  of  three  lives,  although  in  truth 
it  is  not  a  lease  for  lives.    2.  The  power  is  to  make  leases  as 
well  in  possession  as  reversion,  with  the  limitation  aforesaid; 
and  a  lease  for  three  lives  cannot  be  made  in  reversion,  but  a 
lease  for  years  determinable  upon  lives  may,  and  the  lessor 
himself  had  but  a  reversion  expectant  on  an  estate  for  life  at 
the  time  of  the  creation  of  the  said  power :   so  that  the  in- 
tention of  the  parties  was  (not)  to  make  a  lease  for  years  ab- 
solutely for  twenty-one  years ;  but  any  term  of  years  deter- 
minable upon  three  lives,  &c.  which  is  in  equipage  with  twenty- 
Difference  be-  one  years,  he  well  might.     And  the  difference  was  taken  and 
^ubuT*^"^'    agreed  between  a  particular  power  affirmative,  and  a  general 
sffinn£^,       power  restrained  with  a  negative;  for  it  is  true,  that  if  one 
and  a  general    bath  power  to  make  a  lease  for  three  lives,  or  twenty-one 
powerrestrain-  years,  he  cannot  make  a  lease  for  ninety-nine,  if  three  shall 
gatiTe.  80  long  liv6)  &c-  but  if  he  has  power  to  make  any  lease  or 

grant,  provided  such  lease  or    grant    shall  not  exceed   the 
number  of  three  lives,  or  twenty-one  years,  there  he  maj 
make  a  lease  for  ninety-nine  years,  if  three  shall  so  long  live, 
for  that  doth  not  exceed  the  number  of  three  lives,  but  in 
truth  is  less ;  for  every  term  for  years,  which  is  but  a  chattel, 
is  less,  in  estimation  of  law,  than  an  estate  for  life,  which  is  a 
freehold.    As  to  the  second  point,  it  was  objected,  that  the 
said  reservation  was  such,  that  it  was  not  payable  during  the 
said  lease,  as  it  ought,  but  only  during  the  life  of  the  less- 
or;  for  he  having  but  an  estate  for  life,  reserved   the  rent  to 
Cro.  Car.  2S9.    him  and  his  heirs,  and  his  heirs  cannot   have   it,  and    the 
[  *71  a.  J    *Iatter  words,  sciL  to  such  person  and  persons  who  have  the 
inheritance  of  the  premises,  &c.  are  merely  void ;  for  no  rent 
(a)  Hob.  130.    can  be  (a)  reserved  but  to  the  lessor,  donor,  or  feoffor,  and 
?r^^>^^^Vu»   his  heirs,  who  are  privies  in  blood,  and  not  to  any  who  is 

450.    Co.  L.Ut.         .        .  4    .  X     !-•       •  J'  '     1  o.  T»    A 

47  a.  143b.  privy  in  estate,  as  to  him  in  reservation,  remainder,  &c.  But 
213  a.  Cro.  it  was  resolved,  that  the  f  reversion  in  the  case  at  bar  is  good. 
+"a  te%  a.  ^^^  ^^^  ®^*^  lease  hath  not  its  essence  from  the  estate  of  the 
1  Co.  139a.  lessor,. which  he  hath  for  life;  but  the  lease  hath  its  essence 
Plowd.  132.  out  of  the  said  fine,  and  in  construction  of  law  (b)  precedes 
(6)  Moor.  383.    ^|,g  estate  for  life  and  all  the  remainders ;  for  after  the  lease 

made,  it  is  as  much  as  if  the  use  had  been  limited  originally 

to  the  lessee  for  the  said  term,  and  then  the  other  limitations 

in  construction  of  law  follow    it :  and  that  is  the  reason  that 

(c)  Ante  70  a.   the  usual  clause  in  such  indentures  is,  that  the  conusees  and(r) 

O.Bridgm.l64.  their  heirs  shall  stand  seised  to  the  use  of  such  lessees,  &c. 

So  that  the  lessee,  in  the  case  at  bar,  derives  his  estate  out  o£^ 
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the  estate  which  passed  by  the  fine.    Tben^  when  the  lessor 
reserves  rent  to  him  and  his  heirs,  it  is  good  ;  for  that  by  con- 
struction of  law  precedes  the  limitations  of  the  uses;  and  then 
it  being  well  reserved,  it  is  well  transferred  to  every  one  to 
whom  any  use  is  limited  (e).     So  if  the  reservation  be  to  the 
lessor,  and  to  every  person  to  whom  the  inheritance  or  rever- 
sion of  the  premises  shall  appertain  during  the  term,  that  is 
likewise  good ;   for  the  law  will  distribute  it  to  every  one  to 
whom  any  limitation  of  the  use  shall  be  made.     And  in  such 
case  no  rent  is  reserved  to  a  stranger ;  for  the  reservation  pre- 
cedes the  limitation  of  the  uses  to  strangers.     But  it  was 
agreed,  that  the  most  clear  and  sure  way  was  to  (a)  reserve  Haiires* 90/*' 
rent  yearly  during  the  term,  and  leave  the  law  to  make  the  iJoDes309. 
distribution,  without  an  express  reservation  to   any  person.  Fiowd.  171. 
But  it  was  resolved,  that  all  the  said  three  several  ways  were  2i^H.7'.^^b. 
good  enough  and  eflectual  in  law.  Goldsb.  148. 


(b)  Acc.  Botley  v.  Scott ^  Lofl.  316.  Camp^  derin^  such  rent  and  services  as  the  donee 
hell  ▼.  Leachj  Ambl.  740. — Where  the  power  should  think  fit,  no  rent  need  be  reserved, 
is  "  to  lease  with  or  without  fine,"  and  ren-     Talbot  v.  TippcTf  Skinn.  427. 


GRENELEY'S  CASE,  [71b.] 

Pasch.  7  Jacob!  1 

Feoffment  to  husband  and  wife,  and  to  the  heirs  of  their  two  bodies.    The  ^^ 

husband  makes  a  feoffment  in  fee,  and  dies:  afterwards  the  wife,  before  Grbnslby. 
any  entry  by  her,  dies.  Resolved,  1.  At  the  common  law  this  feoff-  Pt. VIII.— 71b, 
ment  was  a  discontinuance  to  the  issue.  2.  The  husband  and  wife  bad 
ajoint  and  undivided  estate  tail ;  and  this  joint  estate  of  the  husband 
and  wife  is  within  the  words  of  32  H.  8.  cap,  28.,  by  which  statute 
no  fine,  feoffment,  or  other  act,  &c.  by  the  iiusband  only,  of  any  ma- 
nors, lands,  &c.  of  the  inheritance  or  freehold  of  his  wife  during  tl^e 
coverture,  &c.  shall  make  any  discontinuance,  or  be  prejudicial,  &c. 
to  the  wife  or  her  heirs,  or  to  such  as  have  right,  &c.  by  the  death  of 
such  wife,  &c. ;  but  that  they  may  lawfully  enter,  &c.  3.  The  issue 
being  heir  of  their  two  bodies  may  enter.  The  act  32  H.  8.  extends 
only  to  discontinuances. 

*In  all  cases  where  the  wife  might  have  ti  ad  in  vita  at  common  law, 
she  shall  enter  by  force  of  this  statute ;  and  when  the  issue  cannot 
have  iur  etd  in  vita^  or  Formedonf  he  shall  not  enter  within  the  remedy 
of  this  sUtute.*    S.  C.  4  Brownl.  131. 


284  Ghbneley'«  Case.    Part  VIIL— 71  b.— 72  a. 

In  an  fjectione firmcB  between  Owen  Gi^neley,  plaintiff,  and 
Philip  Greneley  and  others,  defendants,  on  a  demise  made  by 
Stephen  Greneley  of  three  acres  of  land  in  St  Saper  Arrow 
in  conC  Hereford' ^  and  on  not  guilty  pleaded,  the  jury  gave  a 
special  verdict  to  this  effect :  William  Woodhouse  and  John 
Badland  were  seised  of  the  said  three  acres  in  fee,  and  80  Oct. 
38  Hen.  8.  did  thereof  enfeoff  Philip  Greneley  the  elder,  and 
Isabel  his  wife,  to  have  and  to  bold  to  the  said  Philip  and  Isa- 
bel, and  to  the  heirs  of  their  two  bodies  lawfully  begotten :  tbe 
said  Philip  the  elder,  1  Dec.  17  Eliz.  did  enfeoff  Philip  Grene- 
ley the  younger,  of  the  said  three  acres  in  fee;  and  afterwards, 
SO  Eliz.  Philip  the  elder  died,  abd  Isabel  survived  him;  and 
afterwards  the  said  Isabel,  before  any  entry  made  by  her,  vts. 
26  Eliz.  died ;  and  the  said  Stephen  Greneley,  the  lessor  of  tbe 
plaintiff,  was  heir  of  their  two  bodies  begotten,  &c.  And  tbe 
only  question  in  this  case  was,  whether  tbe  said  feoffment  of 
Philip  the  elder  to  Philip  the  youno:er  had  tolled  the  entry  of 

1.  Resolution  ^^^  ^^*^  Stephen,  or  that  the  entry  of  Stephen  was  lawful  or  not. 
fa)  1  Roll  634*  '*  '^  ^^^  rosolvcd,  that  at  the  common  law  this  (a)  feoffment 
Co.Lit.326a.b'  ^^s  a  discontinuance  to  the  issue;  for  the  issue  ougbt  to  claim 
Plowd.  ]12  b.    as  heir  of  their  two  bodies  individually,  and  as  heir  to  one  only 

he  cannot  inherit,  and  by  consequence  cannot  enter;  for  his 
entry  ought  to  ensue  his  title  and  his  action  ;  and  the  Formedon 
in  the  descender  in  such  case  is.  Quod  C.  dedit  D.  8f  E,  uxori 
^us  8f  hueredibus  de  corporibus  ipsorum  jD.  et  E.  exeuntibus^  et 
quod  post  mortem  prasdici*  JD.  et  E.  prafato  K.filio  et  hctred^ 
eorundem  JD.  et  E.  descendere  debet  performam  aonationis  pr€e» 
dicV  SfC.  RegisV  Orig"  238  b.  By  which  it  appears,  that  in  this 
f  *  72  a.  ]  ''^Formedon  he  ou^ht  to  make  himself  heir  to  both,  and  not  to 
the  survivor  :  so  if  the  said  donees  had  been  disseised,  and  a 
descent  cast,  and  afterwards  the  father  died,  and  before  entry 
the  mother  died,  the  entry  of  the  issue  is  not  congeable,  be- 
cause he  ought  to  claim  as  heir  of  both  their  bodies;  and  as 
heir  to  the  father  he  is  bound  by  the  descent,  as  his  father 
himself  was;  and  as  heir  to  his  mother  only  he  cannot  enter, 
for  he  hath  not  any  such  title.  Vide  35  Hen.  6.  45  b.  in  assise: 
but  if  the  mother  in  such  case  had  entered,  and  re-continued 
the  estate  tail,  then  the  discontinuance  was  purged,  and  ut- 
terly removed,  and  the  estate-tail  actually  revested  in  the  wife; 

2.  Resolution,  which  after  her  death  descends  to  the  issue.  2.  It  was  re- 
(a)Co.Lit.326a.  solved,  that  although  the  husband  and  wife  had  a  (a)  joint  and 

undivided  estate-tail  (a),  and  that  the  words  of  32  Hen.  8. 
cap.  28.  are,  ^^  That  no  fine,  feoffment,  or  other  act  or  acts 
<<  hereafter  to  be  made,  suffered,  or  done  by  the  husband 
^^  only,  of  any  manors,  lands,  tenements,  or  hereditamentsi 

'^  being  the  inheritance  or  freehold  of  his  wife,  during  tbe 

— •- .  I  ~ 

r 

(▲)  '*  Though  a  devise  to  A.  and  B.,  ^ho  **  take  by  entireties;  and  the  husband  alone 

*^  are  strangers  to,  and  have  no  connection  '*  cannot  by  his  own  conveyance,  withoat 

'*  with  each  other,  creates  a  joint-teoancy,  **  joining  his  wife,  devest  the  estate  of  the 

"  the  conveyance  by  one  of  whom  severs  "  wife."   Per  Lord  Kenyon,  Doe  v.  Farrat, 

**  the  joint-tenancy,  and  passes  a  moiety  ;  5  T.  R.  654.   Vid.  Green  v.  King^  2  Black. 

"  yet  it  has  been  settled  for  ages,  that  when  Rep.  1211.  Back  t.  Andrewi,  2  Vem.  120. 
«•  the  devise  is  to  the  hnsband  and  wife,  they 
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^  coverture  between  tbero,  &c."    That  this  joint-estate  was 

within  these  words  ^^  the   inheritance  (a)  or  freehold  of  his  («)  Cro.  Car.22. 
wife;'/  for  she  hath  a  freehold  and  inheritance  in  the  land, 
although  she  hath  not  the  sole  freehold  or  inheritance.    So 

hath  it  been  always  taken  upon  the  stat.  of  Westm.  S.  (b)  cap.  (^)  2  Iiiat.342 

S.  Incasu  quando  rdr  amiserit  per  defaW  tant\  quod  fuit  jus  343. 
uxaris  $u(b^  S^c.  propter  quod  Itex  statuit^  quod  muUer  post 
mortem  viri  sui  habeat  recuperare  per  breve  de  cut  in  vita^  Sec. 
that  a  joint-estate  to  husband  and  wife  hath  been  always  taken 
within  these  words,  jus  uxor* ;  and  yet  non  fuit  solum  aut  unU 

cum  (c)jus  uxor^ ;  and  according  to  this  resolution  in  the  prin-  (c)  2  Inst  343. 

cipal  case  was  it  adjudged  in  (d)  Beaumont's  case;  and  there-  ^^^ C^- 22. 

with  agree  (e)  3  EHz.  Dyer  191  b.  Hawtry's  case.    3.  It  was  3.  ResolaUon. 

resolved,  that  by  the  said  act  (/)  the  entry  of  the  issue  in  tail  (^^  Co.  138  u. 

was  lawAil  in  the  case  at  bar;  for  the  words  of  the  act  go  far-  cro.Car.476. 

ther — ^^  shall  in  anywise  be  or  make  any  discontinuance,  or  be  l  Jones  393. 

**  prejudicial  or  hurtful  to  the  said  wife,  or  to  her  heirs,  or  to  W^cr  191. 

^^  such  as  shall  have  right,  title,  or  interest  to  the  same,  by  the  Hob.  71  255 

^^  death  of  such  wife  or  wives :  but  that  the  same  wife  or  her  256. 

**  beirs,  and  such  other  to  whom  such  right  shall  appertain  ^/)  ^'  ^*' 

'^  after  her  decease,  shall  or  may  then  lawfully  enter  into  all  iBrownl.l3l. 
^^  such  manors,  lands,  tenements,  and  hereditaments,  accord- 
^^  ing  to  their  rights  and  titles  therein."    So  that  if  the  issue 
in  tail  shall  not  be  within  these  words,  ^^  her  heirs,'*  because 
he  is   heir  to  both,  sc.  to  father  and  mother;    yet,  without 

question,  he  is  within  these  words,  "  or  to  such  as  have  right  {weeraSs-^*** 

by  the  death  of  such  wife."     And  in  this  case  a  difference  was  continuance, 

taken  and  agreed  between  a  discontinuance  which  implies  a  which  implies 

wrong,  and  a  lawful  bar,  which  implies  a  right :  and  there-  J^J^j'Si^^  * 

fore  if  lands  are  given  to  husband  and  wife,  and  to  the  heirs  which  implies 

of  their  two  bodies  begotten,  and  the  (g)  husband  levies  a  fine  "L*^^^ 

with  proclamations,  *or  commits  high  (A)  treason,  and  dies,  L  *  '8  b.  J 
and  the  wife  before  or  after  entry  dies,  there  the  issue  is 
barred ;  and  the  conusee  or  the  King  hath  right  to  the  land, 

because  the  issue  cannot  claim  as  heir  to  both  ;  and  therewith  (k)  l  Co.87h. 

agrees  18  Eliz.  S51  b.  adjudged.     Vide  5  Hen.  7.  32  (t)  Colt's  ^j^^l^2i 

assize.    And  it  was  resolved,  that  the  stat.  of  32  Hen.  8.  ex«  2  Inst.  6SI.     ' 

teiids  only  to  discontinuances,  although  the  act  hath  general  Hob. 257, 333. 

words,  "  or  be  prejudicial  or  hurtful  to  the  wife  or  her  heirs,  i*Brownf'l40 

&c."    But  the  conclusion  is,  ^'  shall  lawfully  enter,  &c.  ac«  1  Lcon.S4, 157! 

^  cording  to  their  rights  and  titles  therein,"  which  they  cannot  I^aU.  in  Keiw. 

do  when  they  are  barred,  and  have  no  right,  title,  or  interest;  ^^'^  f*a  Xsh. 

and  this  statute  gives  advantage  to  the  wife,  &c.  so  long  as  she  pi.;.'  Daii.  50. 

hath  right ;  but  it  doth  not  extend  to  take  away  a  future  bar,  pi.i6.  lAnd. 

although  the  statute  gives  entry  without  limitation  of  any  time :  q^'^ix 
but  the  entry  ought  to  wait  upon  the  right.    And  therefore  if  n.  Bendi.925. 

the  husband  levies  a  fine  with  proclamations  to  another,  and  pi-  257.  BendL 

dies,  now  the  wife  (*)  may  enter  by  force  of  the  statute.    For  S^^^'i^Kdw. 

B13.pl.  27.   1  RoU.  Rep.  424.    2  RoU.  Rep.  321.    Moor  28.  pi.  90, 114.  pL  256.   Cr.  Car.  478.' 

I  Jon^  40.  Lit.  Rep.  291.      {h)  1  Co.  139  a.  140  a.  Dyer  332.  pi.  227.  Hob.  257,  346.    1  And.  39. 

pL  102.  (Jodb.  312.  Raym.  6,  7.  2  RoU.  Rep.  321.  Mo.  114.  pL  256.  Moor  147.  1  Brownl.  139, 
140.  Cro.  Car.  478.  1  Jones  40.  (1)  Dyer  122.  pi.  22.  (A)  1  Roll.  Rep.  91|  92. 160.  9  Co.  140  b. 
10  Co.  49  b.    Co.  [it.  326  a.   Dyer  72.  pi.  3.  Cro.  Car.  201. 
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(a)  2  Co.  93  a.  yet  the  fine  is  not  any  bar  to  her ;  but  her  right  remainsy  which 
Vr!^Xl.28!  sbe  nioy  recontinue  by  entry:  but  if  she  surceases  her  time, 
Palm.  235.'  '  (a)  and  five  years  pass  without  entry,  &c.  now  by  force  of  the 
OoidBb.  148.  fine  with  proclamations,  and  five  years  passed  after  the  death 
Mo^93?^^  of  her  husband,  she  is  barred  of  her  riffht,  and  by  consequence 
2RoU.Rep409.  she  cannot  enter ;  and  the  statute  speaKs  of  fine  only,  and  not 
3  Inst.  216.  of  fine  with  proclamations ;  and  therewith  agrees  the  6  E.  6. 
f/ui^*h  ^'  Dy.  T«  b.  And  it  was  resolved,  that  if  the  husband  be  tenant 
band  tenant  ^^  ^^^h  ^^^  remainder  to  the  wife  in  tail,  that  if  the  husband 
in  uil,  the  re-  makes  a  feofiment  in  fee,  and  dies  without  issue,  the  wife  may 
"U*^^*^^***®  enter,  because  it  was  the  inheritance  of  the  wifi?;  but  if  the 
makei  a  feoff-  busband  sufiers  a  common  recovery,  and  dies  without  issue, 
mentinfee,  there  the  Wife  is  barred,  and  cannot  enter  by  force  of  this 
anddieawit^-  statute:  but  this  Statute  was  made  to  relieve  him  who  has 
^e'may  en-^  right,  and  to  suppress  wrong,  and  to  advance  right  without 
ter:  otherwise  any  respect  to  the  warranty  of  the  discontinuance,  if  he  hath 
if  he  Buffers  a  any.  And  if  (A)  before  the  statute  De  Donis  conditionalibus^ 
T^r°°  ^^^  lands  had  been  given  to  husband  and  wife,  and  the  heirs  of 
(6]9Co.l40a.  ^^^1^  ^^^  bodies  l>egotten,  and  they  have  issue,  and  the  bus- 
Co.  Lit.  19  a.     band  post  prolem  suscitetam  aliens,  and  dies  before  the  statute, 

and  tne  wife  survives  and  dies  after  the  statute,  the  issue  shall 

have  a  Formedon :   for  notwithstanding,  the  said  alienation,  a 

right  remains,  forasmuch  as  the  husband  only  aliens,  which 

right  is  entailed  by  the  statute ;   and  before  the  statute,  the 

issue  in  such  case  might  have  a  Sur  cui  in  vitdj  and  claim  as 

heir  of  the  body  of  both  ;  for  the  feofiment  was  no  bar,  but  a 

discontinuance  :  and  therewith  agrees  21  Ed«  3.  45  a.  b»  18 

In  "ll  casM     Hen.  4. 7.    And  in  all  cases  where  the  wife  might  bare  a  CW 

^^  have  a  ^  ^^  ^^^  ^^  common  law,  she  shall  enter  by  force  of  tUs  statute 

ari  in  vita  at      of  32  Hen.  8.  and  where  the  issue  cannot  have  Sur  cui  in  vUa^ 

^X^n  ^^*     ^^  Formedon^  there  he  shall  not  enter  within  the  i<eniedy  of 

byfOTceoT^L  ^^'^  Statute.    And. therefore  if  the  husband  has  issue,  and 

statute:  and     aliens,  and  the  wife  dies,  the  issue  shall  not  enter  (c)  during 

[  *  73  a.  ]  *the  life  of  the  husband,  because  at  the  common  law  he  had  no 

when  the  issue  remedy  to  recover  the  land  during  the  husband's  life ;  and  the 

n^aii^i^a     words  of  the  act  are,^'  according  to  their  right  and  title  therein." 

or  Forwtedon,  he  shall  not  enter  within  the  remedy  of  this  statute. 

Husband  a-  But  if  the  husband  aliens,  and  afterwards  the  wife  (d)  is 

liens;  the  wife  is  divorced  cousa  prcBContractus^  or  any  other  divorce  which 
praoBnteactuT  ^^^solves  the  marriage  a  vinculo  matrimonii^  there  the  wife 
she  may  enter  during  the  husbancTs  life  may  enter ;  for  the  words  of  the 
duringthe  hus-  act  are,  no  fine,  feoffment,  &c.  during  the  coverture  between 
band's  life.  them.  And  although  afterwards  the  liusband  and  wife  ere  di- 
i^^LiTalla.  ^®''^®^>  y®*  ^^  feoffment  was  made  during  the  coverture  be» 
(4  Co.  Lit. 326  tweenthem.  And  although  the  statute  saith,  <<bat  that  the 
a*  Moor  5S.      same  wife,  &c."  that  is  to  be  intended  of  her  who  was  his  wife 

at  the  time  of  the  alienation  ;  for  when  the  husband  dies,  she 
IS  not  then  his  wife,  but  she  is  called  wife  to  describe  the  per* 
son  only  who  shall  enter ;  and  it  is  not  said  in  the  statute 
that  the  wife  shall  enter  after  the  death  of  her  husband,  but 
generally  that  she  shall  enter  *^  according  to  their  right  and 
title ;"  be  it  in  the  life  of  the  husband  after  a  divorce  avincuk 
nuarimaniif  or  after  his  death. 
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THE  LORD  STAFFORD'S  CASE. 

Trin.  7  Jac.  1. 

staie-Uil  of  the  gift  of  the  crown  to  S.  and  U.  his  wife,  and  the  heirs  of  the        Malym 
body  of  S.    T.  levied  a  fine  to  S.  and  U.  his  wife,  come  ceo,  and  to  the       ^  *' 
heirs  of  S.  hy  which  fine  S.  and  U.  rendered  the  lands  to  T.  for  twenty-  puVIII.— 73  b. 
five  yrars.    S.  died ;  U.  held  in  by  survivorship,  and  the  remainder  of 
the  said  estate-tail  descended  to  S.  the  son.    Afterwards  the  Queen  by 
letters  patent  reciting  the  former  estate,  and  the  reversion  in  the  crown 
expectant,  granted  Uie  reversion  in  tail  to  T.,  and  further  willed  and 
declared  that  on  the  payment  of  a  certain  sum  of  money  by  T.  he 
should  have  the  said  reversion  in  fee.   T.  performed  the  condition  ;  af* 
ierwards  S,  the  son  died :  and  £•  his  son  upon  whom  the  said  remainder 
descended,  levied  a  fine  with  proclamations  to  C  and  others.    Held, 
tlie  grant  to  T.  is  good ;  and  on  performance  of  the  condition,  T. 
gained  the  reversion  of  the  fee-simple  out  of  the  Qeen :  and  the  issue 
of  £•  b  barred  by  the  fine  with  proclamations. 

A  grant  with  a  condition  precedent  may  be  made  b»  well  of  things 
which  be  in  grant,  as  of  land  which  lies  in  liyery,  and  may  be  annexed 
as  well  to  an  estate-tail  which  cannot  be  merged,  as  to  an  estate  for 
life  or  years,  which  may  be  merged  by  tlie  accession  of  a  greater  estate; 
but  such  an  increase  of  an  estate  by  force  of  a  condition  precedent 
ought  to  have  four  incidents.  1.  It  ought  to  have  a  particular  estate. 
S.  Such  particular  estate  ought  to  continue  in  the  lessee  or  grantee 
till  the  increase  happens.  3.  It  ought  to  vest  at  the  time  the  contin- 
gency happens,  or  otherwise  it  shall  never  vest.  4.  The  particular 
estate  and  the  increase  ought  to  take  effect  by  one  and  the  same  instru* 
nent  or  deed,  or  by  several  deeds  delivered  at  one  and  the  same  time. 
If  the  reversion  in  fee  had  in  the  principal  case  remained  in  the  crown, 
the  fine  levied  by  K.  would  not  have  barred  the  issue,  but  such  issue 
might  have  entered.  S.  C.  2  Brownl.  248.  Vid.  the  entry,  Co.  Bntr. 
577.  BU.  6. 


Betwbb]^  Tbomas  Malym,  plaintiff,  and  Thomas  Tully*  de-  [«>  73  b.  1 

sodant,  in  a  replevin,  which  began  in  the  Common  Pleas, 

^rin.  6   Jacobij  Rot.  S341.  Upon  the  pleading  the  parties 

emorred  in  law,  and  upon  the  whole  record  the  case  was 

leh  :  Queen  Mary  was  seised  of  a  park  called  Estwood  Park, 

ilhin  the  manor  of  Thombury,  in  the  county  of  Gloucester, 

1  fee ;  and  by  her  letters  patent,  10  «/te/tt,  anno  regni  sui  2. 

niDted  the  said  park  to  Henry  Lord  Stafford,  and  Ursula  his 

ife,  and  to  the  heirs  of  the  body  of  Henry  Lord  Stafford,  by 

ma  whereof  the  Lord  Stafford  and  Ursula  his  wife  were 

^ised  thereof  accordingly,  the  reversion  over  expectant  to  the 

lid  Queen  Mary,  her  heirs,  and   successors,  which  rever* 
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sion  of  the  fee-simple  bj  the  death  of  Queen  Mary,  descend* 
ed  to  Queen  Elizabeth.      Hil.  3  Eliz.  Tyndal  levied  a  fine  to 
the  Lord  Stafford,  and  Ursula  his  wife,  come  ceo^  and  to  the 
heirs  of  the  Lord  Stafford,  of  the  said  park,  by  which  fine  the 
Lord  Stafibrd  and  his  wife  rendered  it  to  Tyndal  for  25  years: 
and  afterwards  Henry  Lord  Stafford,  uliimo  Jun.  7  Eliz.  died, 
and  Urstila  survived  him,  and  held  in  by  survivorship,  and  the 
remainder  of  the  said  estate-tail  descended  to  Henry  Lord 
Stafford  the  son  :  and  afterwards  Queen  Eliz.  by  her  letters 
patent,  10  Jul.  7  Eliz.  reciting  the  former  estate,  the  rever- 
sion arid  reversions  thereof  to  the  said  Queen  Eliz.  her  heirs 
and  successors  expectant,  the  said  Queen  Eliz.  by  the  said  let- 
ters patent,  and  for  the  sura  of  53/.  \Ss.  paid  by  Thomas  Tyn- 
dal, Gent,  did  grant  to  tire  said  Thom.  Tyndal  rex^ersionm 
pr€edC  perciy  SfC,  haben(V  et  tenaidC  sihi  el  hicred*  de  corpore  tm 
[  ♦  74  a.   1  ^gi^i^^  procreatis :  el  nllerius  praedicia*  nuper  Regina  ElizO' 

brtha  vohiil  el  declaravil  per  casdem  lileras  patenies^  quod  si 
prcefaV  Thomas  Tyndal  hccredes  el  assignuli  sui  ad  aHauod 
lempus  imposlerum  soherenl  seu  solvi  facerelj  aul  eorum  abfuis 
solverel  seu  solvi  fitcerel^  ad  receplum  Scaccar*  pr€ed*  mtper 
Regince  haireS  vel  successor^  suor*  ad  usum  ipsius  nuper  Btp* 
nue  htjered^  vel  successor*  suor\  summam  viglnli  solidor*  kgaUs 
moneliB  Anglue  pro  prcemissis^  ullra  prtsiT  summam  58/.  Ife. 
lunc  eadem  nuper  Regina  Elizabelha  de  ampliori  gralk  sua 
specialiy  ac  ex  cerla  scienlia  el  mero  motu  suis  voluit  el  per  eas- 
aem  lileras  suas  palenles  pro  se  hasredibus  el  successorUms  suis 
concessil  ei  declaravil  quod  exlunc  idan  Tho.  Tyndal  el  kanda 
sui  hdberenl  et  lencrentj  ac  habere ^  lenere^  el  gaudere  vakrent 
el  possenlj  sibi  el  hatred*  suis  imperpelutan  virlute  carundem  liU' 
rarum  palenlium  suar*  prced^  reversionem  prmd*  parci  cum  per- 
tinenV  inler  alia :  habend"  lenend*  el  gaudend\  ea  omnia  d  sin* 
gula  priBmissa  cum  periinenC  prasfal'  Tho.  Tvndal  hasredibus 
el  assignaV  suis  :  by  force  whereof  the  said  Thomas  Tyodal 
was    seised  of  the    said    reversion    in    tail,    and   he  being 
thereof  so  seised,  the  reversion  over  to  the  Queen  as  afore- 
said, the  said  Tho.  Tyndal,  23  Feb.  8.  Eliz.  at  the  receifit 
of  the  Exchequer  at  Westminster,  paid  to  Thomas  Gardi- 
ner then  one  of  the  Tellers  of  the  Exchequer,  to  the  use  of  the 
said  Queen,  the  sum  of  SO5.  for  the  said  park,  above  the  nid 
sum  of  53/.  I85.  which  205.  were  then  received,  protcl  perrt' 
cord*  receplionis  inde  in  curia  Scaccarii  domini  Regis  nunc  apui 
Weslm*  prasd*  remanen*  plene  liquel  el  apparel^  by  force  whereof 
he  was  seised  of  the  said  reversion  in  fee  expectant  on  his  estate- 
tail  :  and  afterwards  Henry  Lord  Stafibrd, 8  Eliz.  died:  after 
whose  death  the  said  remainder  descended  to  Edward  Lord 
Stafibrd  his  son,  who,  Pasch.  8  Eliz.  levied  a  fine  to  Clark|tad 
others,  of  the  said  park,  with  proclamations,  and  alUgrwiutb 
the  said  Ursula,  10  Eliz.  died,  and  afterwards  Edward  Lord 
Stafibrd  died,  and  Edward  Lord  Stafford  that  now  isi  bis  son 
and  heir,  pretending  that  the  said  reversion  in  fee  did  not 
accrue  to  Tho.  Tyndal  by  the  payment  of  the  said  90s  bat  re^ 
mained  in  the  crown,  by  the  said  Thomaa  Malym  distnioed 
the  cattle  of  TuUy  the  plaintifi^j  in  the  said  park,  who  chimed 
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under  the  f^iid  fine ;  and  to  enforce  the  letters  patent  of  Queen 

Elks,  the  statute  of  confirmation  of  letters  patent  made  (a)  J8  W  iSEliz. 

Eiiz.  was  pleaded  ;  which  was  not  pertinent  to  this  case :  but  ^^^' 

the  principal  point  of  this  case  was,  whether  by  the  payment 

of  the  said  20s.  the  said  Tho  Tyndal  had  gained  the.  reversion 

of  the  fee-simple,  out  of  Queen  Eliz*     For  if  no  reversion  re« 

mained  in  the  Queen,  then  the  (b)  fine  with  proclamations  (5)Raym.27i. 

barred  the  Lord  Stafford  that  now  is,  who  claimed  as  issue  in  34  and  35  H.  s. 

tail;  and  if  the  reversion  remained  in  her  at  the  time  of  the  <*P-20. 

fine,  then  the  fine  levied  by  Edward  Lord  Stafford  the  father 

did  not  bar  him. 

•And  this  case  was  very  well  argued  by  the  Serjeants,  sciL  r  *74  b,    I 
Hutton,  Nichols,  Harris  the  younger,  and   I^oughton,  and 
afterwards  this  term  the  case  was  argued  by  all  the  Justices  of 
the  Bench,  5Ct7.  Coke  Chief  Justice,  Walmesley,  Warburton, 
Daniel,  and  Forster.    And  two  objections  were  made  against 
the  substance  of  the  grant,  and  two  against  the  form  of  the 
;rant.     The  objections  against  the  substance  were,  1.  That  objections 
lach  condition  cannot  be  annexed  to  a  thing  which  lies  in  grant  made  to  tlie 
but  to  a  thing  which  lies  in  livery;  and  therefore  it  was  said  f^''*"*^^ *^' 
that  rents,  commons,  advowsons,  reversions,  &c.  cannot  be       ^^"^ 
;^nted  for  life  or  years,  with  condition  to  have  fee,  but  only 
land  which  lies  in  livery,  for  the  increase  of  such  future  estate 
rather  takes  effect  by  livery,  than  by  grant ;  for  without  livery 
inch  future  estate  will  not  pass  in  case  of  land,  and  it  ought 
to  pass  ab   initio  by  the    first    livery ;   and  a   man    cannot 
prant  a  rent  in  esse  or  a  common,  or  advowson,or  (c)  a  re-  (c)Plow.l55li« 
rersion,  or  anv  thintc  which  lies  in  srrant  to  befi^in  in  futuro.  ^^^  «•  1^7  a. 
IS  from  Michaelmas  next  following,  or  after  such  an  act  done,  j  Leon  I7i 
ftc.    And  all  the  books  in  the  law  which  speak  of  such  con-  Co.  Lit.217  b. 
dition  for  increase  of  an  estate,  put  the  case  always  of  land,  to 
irbich  livery  is  requisite,  31  Edw.  1.  Voucher  !%5.  31  E.  1. 
Feoffments  et  FaitSy  1 19. 2  E.  2.  Quid  juris  clamoi  38.  12  E.  2. 
Voucher  265.  7  E.  3.  10.  10  E.  3.  40,  55.  10  Ass.  p.  15  &  19. 
IS  As^.  p.  5.  32  E.  3.  Garr.  30.  43  E.  3.  36.  43  Ass.  p.  41.  44 
E.  3.  Attaint  22.  50  E.  3.  27.  6  R.  2.  Quid  juris  damai  20.  27 
H.  6,  7.  Plow.  Com.  Saye's  case,  272.  Plow.  Com.  the  Lord 
Lovel^s  case,  487.    The  second  objection  was,  that  such  con- 
dition which  increases  an  estate,  ought  always  to  mei^e  the 
first  estate  upon  the  increase,  and  make  all  but  as  one  estate 
and  one  grant,  and  therefore  it  ought  to  be  annexed  to  an 
estate  for  years  or  life,  which  so  may  merge  on  the  perform- 
ante  of  the  condition,  that  all  shall  be  bat  one  estate  by  one 
gprant,  and  not  several  and  divided  estates;  and  therefore  in  all 
Uie  said  books  such  condition  is  always  annexed  to  an  estate 
#lkich  may  merge ;  but  in  the  case  at  bar  the  condition  is  an- 
ilexed  to  an  estate-tail,  which  cannot  merge  (cQ  by  the  access  ^^  ^  ^o.  61 «. 
of  the  fee-simple  to  it;  and  such  condition  was  never  annexed  2Bi.Com.i77. 
to  an  estate-tail,  in  any  book  or  precedent  which  can  be 
abewed.    As  to  the  objections  to  the  form  of  the  grant,  the  Objections  to 
Srat  was,  that  after  the  Queen  had  granted  the  reversion  to  ^^^  ^onn  of  the 
Thomas  Tyndal^  and  to  the  heir?  of  his  body,  she  now  upon  ^^'^^^' 
the  ConHngit  grants  to  him  prasdktam  reoersionem  to  hiin  aad 
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his  heirs :    in  which  it  was  8aid,  the  ^ueen  wa»  r'.'^ceived  in 
her '  grant,  for  pr^edicla  reversio  is  that  which  the  Queen  had 
granted  before  to  Thomas  Tyndal  in  tail,  which  now  she 
cannot  grant  in  fee-simple,  for  inlenlio  Regince  non  comemt 
cum  legfj    for  that  which    she  hath   granted   first   in    tail, 
[*75a.]     *8he  cannot  afterwards  grant  in  fee,  and  the  estate  tail  was 
granted  absolutely,  and  cannot  be  merged  or  destroyed  by 
the  said  grant  upon  the  said  contingency.    The  second  ob- 
ejection,  as  to  the  form  of  the  ^rant,  was,  that  the  said  grant 
founded  only  in  covenant,  which   in   the  case  of  inheritance 
shall  not  tranf^fer  it  in  the  King^s  case,  as  it  may  in  case  of  a 
chattel,  and  for  that  the  words  are,  that  the  Queen  wills  and 
declares,  that  if  I  he  said  Thomas  Tyndal  shall  pay  SOs.  then  the 
said  Queen  grants,  that  the  said  I'homas  Tyndal  and  his  heirs 
shall  have  tlie  said  reversion ;  so   that  the  reversion  itselt* 
is  not  granted^  but  is  a  grant  which  sounds  in  covenant,  that 
A  grant  with  a   he  shall  have  the  said  reversion.     But  it  was  resolved   by  the 
condiUon^pr^    ^jj^j^  Co^u^i  upo^  solemn  argument,  that  the  said  grant  was 
^^«8"w^u      good,     (f )  And  as  to  the  two  first  objections,  it  wan  resolved, 
of  things  which  that  such  grant  with  a  condition  precedent  may  be  made^aa 
lieinmnt^M    ^^ell  of  things  which   lie   in   grant,  as  of  land  which  lies  in 
lies  in  Uvery;     livery,  and  may  be(^)  annexed  as  well  to  an  estate  tail,  which 
and  may  he       cannot  be  merged,  as  to  an  estate  for  life,  or  years^  wbiclk 
Jo"*  MtatT^^^  may  be  merged  by  the  access  of  a  greater  estate.    But  aiich^ 
tail  which  can-  increase  of  an  estate  by  force  of  a  condition  precedent  ought 
not  he  merged,  to  have  four  incidents:  l.(§)  It  ought  to  have  a  particulai 
fe  ^uT^or^**^    estate,  as  a  foundation  upon  whicli  the  increase  of  the  greatei 
years,  which      estate  shall  be  built.    2.  That  such  particular  estate  ought  t< 
mayhe  merged  continue  in  the  lessee  or  grantee,  till  the  increase  happens 
^nc^amiter  ^H^  ^'  '*  ®"g*^*  to  vest  at  the  time  the  contingency  happens, 
estate: butsnch  or  Otherwise  it  shall  never  vest.    4.  The  particular  estate  and 
an  increase  of    the  increase  ought  to  take  effect  by  one  and  the  same  instru- 
forS^ra  con-  *"®"^  ^^  deed,  or  by  several  deeds  delivered  at  one  and  th< 
ditionprece-      same  time,  and  not  by  several  deeds  delivered  at  several 
dent  ought  to     times  (A ).  As  to  the  first,  it  is  proved  by  all  the  said  books,  that 
cidf»u'^i.'?t     there  ought  to  be  a  precedent  estate,  upon  which  the  estate, 
ought  to  have    AS  upon  a  foundation,  may  increase  (f ) :  but  Coke  Chief  Justi< 
a  particuUr  es-  said,  that  such  foundation  ought  to  be  permanent  and  not  r 
pwrticulM^ci     vocable  at  the  will  of  the  grantor  or  lessor ;  and  therefore  if 
tate  ought  to      m&D  grants  an  advowson  to  another  at  will,  upon  condition^^^ 
continue  in        that  if  he  do  such  a  thing  that  he  shall  have  fee,  in  that 
~iS^t;iT      tbe  estate  at  will  is  not  any  such  foundation  as  the  law  require! 

grantee,  till        ^  ^        ,  _«'  t%nt%%»t»,       *^ 

the  increase       to  support  an  increase  of  an  estate  of  freehold  or  inheritance;  foi 
happens.  3.  It  the  grantor  may  determine  the  will  before  the  condition  per- 

ought  to  vest  o  J  r 

at  the  time  the  contingency  happens,  or  otherwise  it  shaU  never  vest.    4.  The  particular  estate 
the  Increase  ought  to  talie  effect  by  one  and  the  same  instrument  or  deed,  or  hy  several  di 
delivered  at  one  and  the  same  time.        f  Co.  Lit.  217  b.        t2Co.  61a.        $2Brownl.  25  M. 
II  Plowd.  4S5  a.  489  a.     2  Co.  71.      Co.  Lit.  217  b.     Such  foundation  ought  not  to  be  revocable  ^t 
thfe  wiU  of  the  grantor  or  lessor,    t  Touch.  129.  Feame  Cont.  Term.  279.  7  th  edit.  Cmisey  Vol.  ^ 
314.  Com.Dig.Cond.B.2.  ________^_^^__ 

(a)  Id  Shephard's  Touchstone,  129.  ano-     and  upon  an  unlawful  condition  it  shall  ooi; 
tbcr  requisite  is  mentioned,  viz,  that  the     increase.    Vid.  Fearne  Cont  " — *"'' — 


condilion  be  possible  and  lawful «  for  upon     279,  7th  ed.  Com,  Dig*  Cond.  B.  2 
aa  impossible  coadition  the  estate  caanot. 
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formed,  and  po  avoid  his  own  grant,  and  a  lease  at  irill  cannot 
support  a  remainder  over.    And  if  a  man  grants  an  advowson,  ^r.  jgc.  46i. 
or  a  rent,  &c.  for  years  upon  condition  Ihat  if  the  lessee  pays  io*co.50l>.' 
10s.  within  one  year,  that  he  shall  have  for  life,  and  if  after  lRoUJUp32l. 
the  year  he  pays  205.  that  he  shall  have  fee;  the  lessee  pays  the  ^^l*^^' 
lOs.  within  the  year,  and  after  the  year  he  pays  the  20s.  accord-  |  gj^'^  45^' 
ing  to  the  condition,  yet  he  shall  have  but  for  life,  for  the  estate 
for  lire  at  the  time  of  the  grant  was  but  in  contingency,  which 
is  not  a  foundation  upon  which  a  greater  can  increase,  for 
a  possibility  cannot  increase  upon  a  possibility,  and  the  estate  of 
•fee-simple  cannot  increase  upon  the  estate  for  years,  for  that    [  *75  b.] 
is  merged  by  the  access  of  the  estate  for  life,  as  shall  be  after- 
wards said.   As  to  the  second,  the  privity  of  estate  ought  to  (a)  The  priritv  of 
continue;  and  that  is  proved  by  the  said  case  of  the  Lord  Lo-  ^^J^^^Je' 
veil :  and  therefore  if  the  lessee  for  life  or  years,  or  the  donee  ,  .  ^^  g '3^ 
in  tail  who  hus  such  a  condition  annexed  tahis  estate,  aliens  ^posit-depa- 
before  the  condition  performed  ;  or  if  lessee  for  life,  or  years,  rois44. 
surrenders  to  the  lessor,  he  shall  never  take  benefit  of  the  Jq^'I^sS; 
condition  afterwards,  for  the  privity  of  estate  in  such  case  piowd.4S3K. 
ought  to  continue,  for  the  increase  of  (he  estate  ought  to  enure  Cr.Car.359. 
upon  the  particular  estate,  sa^  upon  a  foundation ;  and  there- 
fore if  in  such  case  the  lessee  ibr  life  or  years,  or  the  donee 
aliens  all  his  estate,  and  takes  back  an  estate,  and  afterwards 

Cerforms  the  condition;  yet  nothing  shall  thereby  accrue  to 
im,  because  by  the  ahf^olute  alienation,  the  privity  was  once 
absolutely  destroyed,  which  cannot  by  any  reprisal  of  an  estate 
be  revived :  as  if  oue  coparcener  after  partition  makes  a  feoff- 
ment  in  fee,  and  takes  back  nn  estate  to  herself  again,  and  her 
heirs,  yet  the  privity  of  the  estate  to  have  (&)  aid  to  deraign 
the  warranty  paramount  is  destroyed,  11   H.  4.  22  b.    Vide 
%  E.  3.  20  b.     So  if  tenant  by  homage  (c)  ancestrel  makes  a 
feoffment  in  fee,  and  takes  back  an  estate  to  him  in  fee«  he 
shall  not  hold  by  homage  ancestrel.  Lit.  S2.  lib*  2.  S3  b.     But  if  lessee  for 
if  tessee  for  life,  &c.  grants  his  estate   upon  condition,  and  }|f®'  ^i-^"  a 
enters  for  the  condition  broken,  and  afterwards  performs  the  condition>a^ 
condition,  there  perad  venture  the  fee  shall  accrue  to  him  ;  for  enters  for  the- 
the  possibility  was  not  absolutely  destroyed  ;  and  when  he  en-  u°°?'^*'^L^ 
ters  for  the  condition  broken,  he  is  in  his  old  estate;  and  that  performs  the 
the  particular  estate  should  continue  to  all  respects  is  not  ne-  condition,  per- 
cessary ;  but  if  such  a  privity  of  estate  continues  as  is  capable  ^*P*  J®  ****^ 
of  an  increase,  it  is  suificient.     And  therefore,  if  such  lessee  .  .^    am '46 
for  life  makes  a  lease  for  years,  or  if  lessee  for  years  makes  a  iroU.i82,1B3! 
lease  for  a  lesser  term  ;  or  if  such  donee  makes  a  lease  for  his  Br.Perempt.io. 
own  life,  or  for  years,  yet  for  the  privily  of  estate  which  con-  Br.CopurcenA- 
tinues  in  them,  they  are  capable  of  an  increase  of  an  estate :  dl/Lidn^^%u 
but  if  such  tenant  in  tail  makes  a  lease  for  the  life  of  another,  Coanterpr.de 
there  he  is  not  capable  of  any  increase,  because  he  has  gained  ^^^Jt 
a  new  reversion  in  fee,  and  the  first  privity  doth  not  remain  ;  [4;^  Co*^t 
and  yet  in  such  case  if  the  lessee  for  life  dies,  there  the  first  I03a.  203  6. 
privity  of  estate  is  revived.     So  if  a(£/)  man  makes  a  gift  to  Gift  to  oneand 
one,  to  have  and  to  hold  to  him,  and  bis  heirs  of  the  body  of  }>«  heirt  of  the 

'  .  body  of  his 

•rife  begotten,  with  condition  to  have  fee,  the  wife  dies  without  issue,  by  performance  of  the  coo- 
ditioube  shall  have  fee.        (d)  2  Brownl.  261.  Raymond  414. 
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his  wife  be^ottejn,  with  sucb  condition  ui  supm,  and  aAerward# 
the  wife  dies  without  issue,  so  that  now  he  is  become  tenant 
in  tail  after  possibility;  in  that  case,  although  the  estate  be 
changed,  yet  forasmuch  as  the  privity  remains,  he  may  by  the 
(a)3Brownl.  nerbrmance  of  the  condition  have  fee  after.  So  if  a  (a)  lease 
^^^*  be  made  to  two,  with  condition  to  have  fee,  and  one  dies,  the 

survivor  may  perform  the  condition  and  have  fee.    Bat  if  the 

f*  76  a.  ]  said  *joint-tenant8  have  made  partition  of  the  term,  the  condi- 
mik"'ii^°?**  tion  is  destroyed ;  for  the  estate  in  fee  ought  to  increase  to  fben 
^tm!/ tT*^  jointlj,  and  not  in  severalty.  And  in  the  case  at  bar,  althoagh 
which  a  oaodi*  x.  Tyndal  had  died  before  the  performance  of  the  condition, 
^n  to  baye      ]|ig  d^ji.  ^f  ||jg  |)QJy  might  bave  performed  it ;  for  although  the 

ibeooodiUon  '  persons  were  altered,  yet  the  same  estate  continued;  and  this 
is  gone.  power  to  perform  the  condition  descended' (6)  to  his  heir,  as 

(6)SRoll.Rep.  au  inheritance  annexed  to  the  foundation  which  descended  to 
^^•*  him,  and  he,  after  the  condition  performed,  should  bave  the 

reversion  in  fee  quodam  tnodo  by  descent,  as  in  Sbelley^s  case^ 

lite  that  th?in-  ^"  ^'^^  ^^^®*  ^^^^  of  my  Reports.     And  although  it  is  requisite 
creaaesboiddT'  ^^^^  privity  of  estate  should  continue;  yet  it  is  not  requisite 
merge  the  par-  that  the  increase  should  merge  the  particolar  estate;  for  if 
ticuiar  estate,    m^n  makes  a  lease  for  life,  the  remainder  for  life,  or  in 

on  condition  that  if  the  first  lessee  doth  such  a  thing,  that  h 
shall  have  fee ;  in  thdt  case  by  the  performance  of  the  condi 
tion  he  shall  have  fee ;  and  yet  it  shall  not  merge  the  estate  fi 
life,  quod  fuit  concessum  per  curiam.    And  if  a  man  makes 
Lease  for  jrearsy  lease  for  years,  on  condition,  that  it  the  lessor  (c)  ousts  hit 

W  fee?i^he  '^>***"»  ^^^  ^^^^^  ^•^^^  ^^  .8'^»"  ^^^^  ^^ ;  in  that  case,  if  th 
lessor  ousu       lessor  ousts  him,  now  the  interest  of  the  term  is  turned  into 
him,  upon         right;  and  yet  the  lessee  in  such  case  shall  have  fee,  for  tw, 
i^is^^blai        reasons.     l/Because  it  is  the  act  and  wrong  of  Ihe  lessor  bim 
have  fee.  sel^  whereof  he  shall  not  take  advantage.    9.  Eo  instanie  t 

(c)  Co.  Lit.  the  lessor  ousts  him,  eo  inslanie  the  lessee  hath  fee,  and  the  tit 
217a.  of  the  lessee  is  by  force  of  the  condition,  which  is  parajnou 

1  Co.  84  b.         iijg  ^jug(e|. .  and  therewith  agrees  6  R.  2.  (rf)    Quid  juris  clami 
A  possession      SO.    And  that  a  possession  in  an  instant  is  sufficient  to  suppo 
f^sSdcIL^    the  increase  of  the  fee,  appears  in  12  E.  2.  Voucher  265. 
snpport  the        man  (e)  makes  a  lease  for  years  on  condition  that  if  the  le 
iporeascof  the  doth  not  pay  to  the  lessee  ICO  n^arks  at  the  end  of  the  ter^ai, 
'^*'  that  he  shall  have  fee,  there  the  end  of  the  term  consists  on  mBkn 

instant  of  time.    And  if  the  estate-tail  of  the  IJord  Staffori/ 
bad  determined  for  want  of  issue,  and  Ursula  had  died,  so  ibml       \ 
the  reversion  of  T.  Tyndal  had  come  in  possession,  yet  forss-        / 
much  a|i  the  privity  of  the  estate  continueth,  alUiougb  ibe       ! 
Quality  of  the  reversion  is  altered  to  a  possession,  Ibe  eoo-        ' 
^T'^tib**'      dition  remaineth.    But  there  is  a  difference  between  {he  con- 
part  of  the        tinuance  of  the  privity  of  the  estate  of  the  (/)  lessor  or  grantor, 
lessor  need        s^d  the  privity  of  the  estate  of  the  lessee  or  grantee;  for  tk 
SSlS  ~"*"       privity  of  the  estate  on  the  part  of  the  lessor  needs  sot  be 

continued ;  for  although  the  lessor  or  e^rantor  aliens  his  rerer- 
^^S^l^^:^^I  sion,ori8attainted,  &c.  yet  the  condition  remains :  for  by  bo 

26a.34b.487 a.  Dyer  209. pi. 21.  Perk.  sect.  729.  1  And.  316.  Cr.Jac.698.  lJonei5S.59.  QoA. 
105.  1  RoU.  Rep.  478,  485.  21  H.  7. 1 1  b.  Goldsb.  6.  1  Co.  84  b.  2  firownl.  227, 294.  M  C9.  Lit 
217  a.        (/)  Plowd.  486  b.  487  a.  *  -  v  / 
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act  that  he  can  do  can  he  frustrate  or  derogate  from  his  g;rant ;     . 
and  therewith  agree  31  Edw.  L  Feoffments  ei  Faits^  f  119.    tCo.Lit.2l6b 
6  R.  8.    Quid  Juris  clantat  (a)  SO.  and  Plowdeu^s  Com.  in  the  Lessee  for 
«aid  case  of  the  Lord  Lovel.     But  if  lessee  for  years,  with  ^*?-'^*^ 
condition  to  have  fee,  accepts  a  release  from  the  lessor  to  him  hare  ite,  ac- 
for  his  life,  or  in  tail,  and  afterwards  the  condition  is  per-  cepu  a  release 
formed,  he  shall  never  have  fee,  because  ^Ihe  estate  for  years,    [  *  76  b. } 
which  is  the  foundation  upon  which  the  fee  should  increase,  is,  J"*?J^®  ^*?"^ 
hj  his  own  acceptance  of  a  greater  estate,  merged,  and  has  no  taUu^nper- 
continuance :  as  if  lessee  for  years,  without  impeachment  of  fonnance  of 
waste  (b)  takes  confirmation  for  life,  the  privilege,  which  was  ^^^g^^^?"** 
annexed  to  the  estate  for  years,  is  lost,  5  H.  6.  9a.  8  Ed.  3.  ha?cfec"^ 
44  a.  b.  in  Mary  de  la  +Idle*8  case,  28  H.  8.   Dyer  10  b.  &c.   .  ;  _,_, 
And  it  was  resolved,  that  if  Queen  Elizabeth  had  died  before  ^  Flciird.487 
the  condition   performed,  that  yet   Tyndal  might  have  per-  (5]  Dy.10.pl. 
formed  the  condition;  and  if  Queen  Elizabeth  under  her  e^reat  ^7-  UCo.83b. 
seal  had  refused  to  take  the  said  money  (c)  yet  if  Tyndal  had  f  ^^^^3(5^ 
tendered  it  at  the  receipt  of  the  Exchequer,  that  he  had  gained  19  H.  6.23a. 
the  fee-simple,  for  the  Queen  by  no  means  could  countermand  FQpiii.194. 
or  hinder  the  increase  of  the  estate  in  such  case.  trf  Colwa. 

Poph.  194.        [e)  2  BrownL  252^ 

As  to  the  third,  it  was  resolved,  that  if  the  condition  had  ifthecondiUoa 
been  that  when  Tyndal  should  pay  to  I.  S.  205.  that  he  should  i^enTdi^ 
have  fee,  that  presently  by  the  payment  by  operation  of  law,  pa7tol.s.20#. 
the  fee  would  be  (d)  divested  out  of  the  Queen,  and  vested  in  that  he  should 
Tyndal,  and  that  for  necessity,  for  if  it  should  not  vest  at  the  J^JSiwt.X'* 
time  of  the  condition  performed,  it  should  never  vest ;  and  fee  would  bv 
therefore  if  office,  or  petition,  Monstrans  de  droits  or  other  thing  operation  of 
ahould  be  requisite,  it  would  make  the  Queen's  grant  void,  and  ^^tcd^out'of 
disable  the  Queen  to  make  such  grant,  and  therewith  agrees  the  Queen. 
Plowd.  Com.  in  the  said  case  of  the  Lord  Lovel;  for  there  it  (</)piow.4S9a.^ 
is  said,  when  the  condition  is  performed,  the  fee-simple  shall  Co.  Lit  354b. 
be  immediately  out  of  the  King  without  petition  or  Monstrans  2  Co.  sab. 
de.  droits  or  other  circumstances,  for  ir  he  ought  to  stay  to 
use  such  circumstances,  then  it  will  not  vest  presently;  and 
if  it  will  not  vest  presently,  er^o  it  will  never  vest ;  for  if  an 
estate  cannot  be  enlarged  at  the  time  of  the  enlargement  ap« 
pointed,  it  shall  never  be  enlarged  ;  and  these  are  the  wordft 
of  the  book ;  and  therefore  for  necessity  the  fee-simple  shall 
pass  in  the  case  at  bar  out  of  the  Queen  without  any  circum- 
stance ;  for  the  law  will  never  require  circumstance  when  it 
will  subvert  substance.     And  therefore  there  is  a  notable  case 
in  49  E.  3.  16  a.  b.  where  the  case  was,  that  Isabel  (e)  Good-  M  2Bfownt 
cheap  was  seised  in  fee  of  a  certain  house  in  London,  and  nn^  53    |, 
by  her  will  in  writing  and  enrolled,  devised  the  said  bouse  ut.  Rep.  i^. 
held  of  the  King,  to  Richard  Goodcheap,  to  him,  and  to  the  6odb.443.  Cr. 
Iieirs  of  his  body :  so  that  if  he  died  without  issue,  that  tbie  ^^i^^^ 
jsaid  lands  should  be  sold  by  her  executors,  or  executors  of  exe-  Devise  10. 
GUtors,  &c.  and  made  W.  D.  and  W.  W.  and  1.  de  T.  her  Fiu.  DcvUq  9. 
executors,  and  died  without  heir;  Richard  Goodcheap  died  Jco.^^J^^ 
without  issue,  by  which  the  house  escheated  to  tlic  King,  and  Raytn.  S3. 
afterwards  I.  one  of  the  executors  diedj  W.  W.  refused  aiid  ^  Ass.  31. 

Qard.  13, 14. 
Swijib.  335.    2  RoU.  Rep.  351. ' 
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W.  D.  sold,  See.  And  there  It  is  made  a  question  whether  the 
sale  by  ope  executor  be  good,  or  not  ?  But  it  is  agreed  by  all, 
that  if  the  sale  be  good,  it  shall  divest  the  land  out  of  the 
King ;  and  the  reason  is  for  necessity  of  law,  for  if  the  sale  dotb 
not  divest  the  land  at  the  time  of  the  sale,  no  sale  shall  be 

r  *    77a.  1  made  at  all,  and  the  executors,  *  who  have  but  a  power,  cannot 

have  a  petition,  Monsiram  de  droits  or  other  remedy. 

Ab  to  tbe  ^g  iQ  the  fourth  incident,  it  was  reserved,,  that  it  ought  le 

dkn?u  ought  ^  ^y  ^"^  ^^^  ^^^  ^^"^®  ^^^^  ^^  grant,  or  by  two  deeds  delivered 
to  be  by  one  at  (a)  one  time,  which  is  all  one  in  effect ;  for,  (b)  qum  inean^ 
and  tbesame  Unentifiunt  inesst  videntUTf  and  the  reason  thereof  is^  because 
or^two?^d8  ^^  foundation,  sciU  the  particular  estate,  and  the  increase  of 
delivered  at  the  estate  thereupon,  is  but  one  grant  to  take  effect  out  of  one 
one  time.  mij  (he  same  root,  although  it  vests  at  several  times,  yet  when 

(a)  Ck>.  Lit.  it  is  vested,  it  has  its  vigour  and  force  of  one  and  the  same 
2  Brownl.  253.  S^ant ;  ana  therefore  it  is  well  said  in  27  H.  6.  7  a.  (c)  that 
aV  2  Brown,  wheu  he  has  performed  the  condition  he  has  fee  from  the  time 
2S5.2Co.7la.  of  the  commencement  of  the  lease,  as  by  one  and  the  same 

(c)  Bfa^ll!  S''^^^  ^^^  ^^  ^"^  ^^^  ^^^  same  estate. 

As  to  the  first  objection  against  the  form  of  the  grant,  $dL 

prmdictam  reversionem^  to  construe  it  to  extend  to  the  estate- 
tail  granted  before  to  Tyndal  (which  the  Queen  cannot  grant 
again),  and  not  to  the  reversion  of  the  fee  (which  the  Queen 
(<)llCo.llb.  jjj^y  grant,  and  which  is  mentioned  before);   will  be  a  (lO 

construction  tending  in  great  dishonour  to  the  Queen,  and  in 
great  damage  and  disinherison  of  the  subject.     In  dishcmour^ 
to  the  Queen  for  three  causes.     1.  To  have  her  grant  under* 
the  great  seal  by  captious  and  nice  constructions  avoided 
8.  To  presume  such  ignorance  in  the  Queen  (who  was  a  wise 
learned,  and  most  excellent  Princess,  and  the  phcenix  of  he 
sex)  that  she  intended  to  grant  that  which  she  could  not  sran 
and  not  that  which  she  could.    3.  That  the  Queen  (as  it  w 
objected)   could  not  make  such  a   grant   in  fuluro^   when 
subject  might  do  it  without  question ;  therefore  djbrtiori^  i 
Queen  might  do  it  in  such  case.    Also  it  would  tend  to  th 
damage  of  the  subject  who  shall  have  the  King^s  charter  unde 
the  great  seal ;  but,  by  a  nice  and  captious  construction,  h 
shall  lose  the  land  contained  therein  ;  which  will  sometimes:^ 
tend  to  the  ruin  of  him  and  his  posterity :  and  the  cases  of  Sis* 
(tf) 6 Co. 5b. 6  John  (e    Molyns,    the  Lord(/)  Chandos,    and  the   Earl  of 
a.  11  Co.  11  b.  Rutland,  were  affirmed  for  good  law.     But,*  note,  the  Queen 
grants  not  only  prced'  reversiorCj  but  also  omn^  ei  slnsul*  pros* 
To  pasgafu-     missa^  Sfc,  (g)  wnich  words  make  this  point  clear.  And  as  to  the 
tare  estate        j^gt  of  the  said  two  objections,  it  was  resolved  per  ioL  cur\ 
^^%ords?ji  ^^^^  ***®  words  were  sufficient  to  pass  the  inheritance  of  the 
ywMTo are  suf-  land;  for  to  pass  a  future  estate  upon  a  contingent,  words  in 
ficient.  futuro  are  apt  and  sufficient  enough,  as  in  all  charters  and  let- 

(/)  5  Co.  55  a.  ters  patent  of  lands,  the  clause  of  grant  of  liberties  and  fran- 
11  ^b.*'  chises  are  all  with  such  words  in  effect,  as  these  are  because 

{g)  8  Co.  55,  they  are  contingent  and  de  Juturo.  And  the  (A)  invention 
56. 11  Co.  lib.  of  this  grant  to  Tyndal  was  commended  by  the  Justices;  for, 
^^  when  the  Lord  Stafford  was  tenant  in  tail,  the  (t)  reversion 

tf). 34 and 35      to,Queen  Mary,  if  the  Queen  had  granted  the  whole  fee-sim- 


g' 


.  8.  cap.  20. 


7  a.— 78  a.       Lord  St Afford^s  Caie.  895 

le  to  Tyndal,  then  by  a  common  recovery  or  fine  levied,  the 
Lord  Stafford  might  have  barred  his  issues,  and  by  a  com-    [  *77  b.  ] 
on  recovery  the  reversion  to  Tyndal  in  fee,  which  was  neither 
le  Queen's  nor  TyndaPs  intention  ;  but  the  purpose  was,  that 
should  be  in  the  power  oF  Tyndal,  and  the  heirs  of  his  body, 
^  bold  and  restrain  the  Liord  Strafford  and  the  heirs  of  his  body, 
lat  they  should  not  alien  or  bar  his  reversion  in  tail,  or  by 
king  the  fee-simple  out  of  the  crown  by  the  performance  of 
6  condition  to  enable  4hem  to  alien.    But  Coke  Chief  Jus-  if  s.andhi« 
DO,  in  his  arsrument  moved  a  question  on  the  statute  of  (a)  34  wife  had mffer- 
:.  8-  c.  20.  That  if  the  Lord  Stafford  and  his  wife  had  suffered  recorT°^th 
common  recovery  with  voucher,  if  that  should  not  bar  the  voucbe^it 
aversion  which  Tyndal  had  in  tail,  the  reversion  in  fee  being  would  not  have 
the  crown:  and  thereupon  he  considered  the  words  of  the  ^^''y^ '^'^J^b 
id  act,  the  preamble  of  which  seems  to  provide  for  the  heirs  t.  had  iDTtaily 
'the  bodies  of  the  King's  donees.    And  the  question  men-  tberevendon 
>ned  in  the  preamble  is,  **  whether  such  feigned  and  untrue  [?  ^^  ^^^  "* 
recoveries  against  such  tenant  in  tail,  &c.  should,  after  the  f^t c^tt.372 
death  of  the  tenant  in  tail,  bind  the  heirs  in  tail,  or  not;''  b?  2 Co.  15b. 
id  the  body  of  the  act  is,  ^'  for  the  plain  declaration  whereof,  16.  34  &35  H. 
and  to  avoid  and  extinct  from  henceforth  diversity  of  opi-  57*i.^4Aii?* 
nions  in  such  cases,  be  it  ordained  and  enacted,  that  no  such  46.  ui.  2  Co. 
feigned  recovery  hereafter  to  be  had  by  assent  of  parties,  52a.6Co.55a. 
against  any  such  tenant  in  tail  of  any  lands,  &c.  whereof  the  J*®^*  ^^-  .^. 
reversion  or  remainder  at  the  time  of  such  recovery  had  shall  Moor  115,195.' 
be  in  the  King,  shall  bind  or  conclude  the  heirs  in  tail,  whe-  1  And.  46, 47. 
iher  any  common  voucher  be  had  in  any  such  .feigned  reco-  ]^^*Q^^'^n' 
very  or  not,  but  that  after  the  death  of  every  such  tenant  in  piowd.555  a. 
tail,  &c.  the  heirs  in  tail  may  enter,  &c."     So  that  by  the  Yeiv.i49.  Noy. 
tier  of  the  act  no  remedy  is  provided  for  him  in  reversion  or  }^*  ^'lco 
nainder  in  tail,  although  the  reversion  of  the  fee  be  in  the  g5.  3Leoii.57. 
og.     But  yet  the  Chief  Justice  held  that  by  necessary  con-  4  Leon.  40. 
]uence  (b)  such  reversions,  and  remainders  in  tail  are  pre-  ou*  b°o  b'^* 
*ved  by  the  said  act :  for  when  there  is   tenant  in  tail,  the  32.  Ben.inA8h! 
mainder  in  fee,  and  tenant  in  tail  suffers  a  common  recovery,  ?6.  N.  Ben. 
»  reason  of  the  bar  of  the  estate  of  him  in  the  remainder  ^h^h^^? 
10  IS  a  stranger  to  the  recovery  is,  by  consequence,  because  Raym.349. 
s  common  recovery  bars  the  estate  of  the  tenant  in  tail  who  Cr.  Eliz.  595. 
party  to  the  recovery,  and  by  consequence,  all  reversions  ^*^i^'Ju'if/^ 
d  remainders  of  common  persons    expectant    thereupon :  gg, 
t  when  the  act  of  34  Hen.  8.  provides,  that  no  common  re- 
very  had  against  tenant  in  tail,  who  is  party  to  the  recovery, 
all  bar  his  issues  when  the  Kins  has  the  reversion,  &c. 
ereby  inclusive  the  act  preserves  the  reversions  and  remain- 
rs  in  tail  of  the  King's  grant,  for  they  cannot  be  barred,  but 
len  the  estate  tail,  upon  which  they  depend,  is  barred  ;  and 
at  is  the  reason  that  when  tenaint  in  tail  is  in  of  another  es- 
le^  and  suffers  a  common  recovery  as  tenant,  it  shall  not 
r  *any  reversion  or  remainder,  because  the  same  should    [*  78  a.  ] 
r  the  estate  of  the  tenant  in  tail,  who  is  party  to  the  reco- 
ry;  for  (c)  quod  non  valet  in  principali  in  accessorio  scu  (c)2Brownl. 
juequenti  non  vakbiij  et  quod  non  valet  in  magis  propin^uo^  ^^3* 
nvakbit  in  magis  remoio.    And  if  the  Lord  Stafford  might 
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bave  barred  the  rerermon  in  tail  of  ThomoR  Tyadal  before 
the  condition  performed^  the  ioveiition  of  the  said '  grant  had 
failed  of  its  6nal  purpose :  for  which  cause  it  seemed  to  the 
LfOrd  Chief  Justice,  that  the  said  act  preserves  the  said  re- 
version of  the  said  Thomas  Tyndal ;  quodfuii  eaneessum  per 
If  the  rerer-     iotam  curiam.    Lastly,  it  was  resolved  per  iolam  curiam^  that' 
*'°°  ^^fT- **"k    if  the  (a)  reversion  in  fee  had  remained  in  the  crown,  that 
rroi^^e"fioc    the  fine  levied  by  the  said  Edward  Lord  Stafford,  the  father, 
kvied  by  E.      had  not  barred  the  Lord  Stafford  that  now  is,  but,  that  he 
b*rredUwi8m*  ™'g^*t  enter  accordin5i|:  to  the  resolution  in  (i)  Notley's  case, 
but  such  isfu/  Pfisch.  3X  Eli%»  in  O^mmuni  Banco,  ei  prcecipue  by  reason  of 
might  have  en-  these  words  in  the  said  act  of  34  H.  8.  '^  The  said  recovery,  or 
^^f^'  <<  any  other  things  or  thing  hereafter  to  be  had,  done  or  saffer- 

(^)  ^*  l\^»     ^^  ed,  by  or  againH  the  such  tenant  in  tail,  to  the  contrary  not- 
Kdla^^Cr.  "  Withstanding"  (b). 

El.  595,  612.    Cr.  Car.  430.    4  Leon.  40.    1  Anders.  46.     (b)  Hob.  333.    Co.  Lit.  373  a.  Rayin. 
323,  324.    Sav.  105. 

■■■■■»    I  I  II  .         ■ 

/b)  Vid.  upon  the  construction  of  the  stat  34  H.  8.  c.  20.  note  (c  1.)    fVi$emttM^%  ci«r, 
YoLI.  p,458. 


[78  b.]  WYAT    WILD\S  CASE, 


Trin.  7  Jacobi  I. 


In  the  Common  Pleas. 


Wood         '^  ^  cominoner  purchases  parcel  of  the  land  in  which  he  has  commoo  ap* 

V.  pendant,  the  common  shall  he  apportioned  :   hut  if  he  purchase  ptf' 

KoRToir.  ^  ^f  ^jg  IqqJ  ^q  which  he  has  common  appurtenant;  such  conuoaDi» 

Pt«  Vlll.*— 78  b. 

extinct. 

But  in  either  case,  the  common  shall  be  apportioned  by  the  alieoslioo 

in  fee  of  parcel  of  the  land  to  which,  &c. 

And  the  alienee  may  plead  that  he  is  seised,  &c.  and  that  he  aad  >1I 

those  whose  estate  he  has,  &c.  have  used  to  have  common  of  [wislK^f 

&c.    S.  C.  1  Brown.  180* 


In  a  replevin  between  William  Wood,  plaifitifl*,  and  William 
Norton,  Esq.  defendant,  upon  taking  of  bis  sheep  at  Croy- 
don in  the  county  of  Surry,  in  a  place  called  Norwood :  tbe 
defendant  said,  that  the  place  wh?re,  &;c*  di>tb  contain  Vf^ 


I 
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ocresy  part  of  the  manor  of  Croydon,  and  entitled   htroaelf 
to    have   coinoion  there,  and  avowed  for   damage  feasant. 
The  plaintiff,  in  bar  of  the  avowry,  said,  that  before  and  at 
the  time  of  the  taking*  he  himself  was,  and  yet  is  seised  of 
five  acres  of  land  in  Croydon,  aforesaid  in  fee,  and  that  he 
and  all  those  whose  estate  he  has  in  the  said  five  acres  a  tern* 
pore  cujusj  Sec.  have  used  to  have  common  of  pasture  in  the 
said  200  acres  for  all  his  commonable    cattle  levant    and 
eovchant  upon  the  said  five  acres  of  land,  at  all  times  of 
the  year, ^as to  the  said  five  acres  of  land  appertaining;  for 
which  cause  he  put  in  his  sheep,  &c.      To  which  the  de« 
fendant  said,  that  before  the  said  William  Wood  had  anj 
thing  io  the  said  five  acres  of  land,  one  Wyat  Wild   was 
seised  of  a  messuage    and  40  acres  of  land,  in    Croydon 
aforesaid,   whereof  the  said  five   acres  were  parcel,  in  fee, 
and  that  the  said  Wyat,  and  all  those  whose  estate  he  had  in 
the  said  messuage,  and  40  acres  of  land,  whereof,  &c.  a  tem^ 
pore  cujtiSj  Src,  had  common  of  pasture  in  the  said  200  acres 
fiur  all  his  commonable  cattle,  levant  and  couchant  upon  the 
said  messuage  and  40  acres  of  land,  whereof  &c.  as  to  the  said 
messuage  and  40  acres  of  land  appertaining,  and  the  said  Wyat 
being  so  seised  of  the  said  five  acres,  enfeoffed  one  John  Wood 
in  fee,  whose  estate  the  said  William  Wood  before  the  time  of 
the  taking,  &c.  had,  idemque  JVillier  Wood,  colore  inde  clam* 
€omfnun^  pastur^  in  the  said  200  acres,  &c.  pro  omnibus  aver^  suis 
communib*  sup*  prced*  quinq^  acr*  ter^  levant  and  couchant,  &c. 
^put  in  his  cattle,  and  he  took  them  as  damage-feassiit,  &c.    [  *  79  a.] 
upon  which  the  plaintiff  demurred  in  law.    And  the  last  term 
and  this  term  this  case  was  argued  by  the  Serjeants  at  the  bar; 
and  now  at  this  term  it  was  argueci  at  the  Bench  by  all  the 
Justices,  sc.  Coke  Chief  Justice,  Walmesley,  Warburton,  Da- 
niel, and  Foster  :  and  in  this  case  two  points  were  resolved,-^ 
1.  That  (be  the  said  (a)  common  appendant  or  appurtenant)  (a)  Hob.  235. 
the  common  in  the  case  at  bar  is  apportionaUe.     2.  That  the  ^a/f^^^^ 
pleading  thereof  was  sufiicient.    As  to  the  first  it  was  well  a-       ' 
^eed  that  common  appendant  was  of  common  right,  and 
severable  ;  and  although  the  commoner  in  such  case  purchases 
parcel  of  the  land  in  which,  &c.  yet  the  common  shall  be  ap- 
portioned, but  in  such  case  common  appurtenant,  and  not 
appendant,  by  (b)  purchase  of  parcel  of  the  land  in  which,  (6)  wincb.  45. 
Ac.  is  extinct  for  the  causes  and  reasons  given  in  Tyrringham's  Hob.  235. 4  Co. 
•case,  all  which  was  afiirmed  for  good  law  by  the  whole  coart(A).  ^8  a.  Co.  Lit. 
•And  it  was  strongly  urged,  that  common  appurtenant  shall 
not  be  severable  in  the  case  at  the  bar  for  divers  reasons. 
J.  Because  this  common  appurtenant  wholly  belonged  to  a 
4boii8e  and  40  acres  of  land  by  prescription ;  and  he  by  his  own 
act  cannot  make  this  entire  thins^  several.    2.  The  feoffee  of 
parcel  shf||l  not  have  common,  because  the  prescription  fails, 
for  no  common  was  ever  appurtenant  to  that  parcel,  but  to  the 


(a)  Vid  notes  to  Tyrringham's  case.  Vol.  II.  p.  380.  ei  teq. 
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messuage  and  all  the  land.    3.  Common  appurtenant  ia  a  tbini; 

against  common  right,  and  therefore  by  the  act  of  the  party 

shaii  be  no  more  severed  or  divided,  than  a  condition  or  i?omf- 

ne  pcencBjOT  any  other  thing  against  common  rt^ht.    As  to  that 

it  was  answered  and  resolved,  that  it  appears  by  the  prescript 

tion,  that  the  said  common  i»  severable,  for  the  prescription  ifi 

fa)Cr.Car.482.  ^^  have  common  in  the  land,  in  which,  &c.  to  be  taken  by  the 

Noy30.Hob.     mouths  of  his  beasts  which  are  (a)  levant  and  couchant  on  the 

235.  land,  to  which,  &c.  and  that  extends  to  the  whole,  and  to  every 

parcel,  and  it  can  be  no  more  damage  or  charge  to  the  tenant 
of  the  land  in  which,  &c.  after  the  severance,  than  it  was  be- 
fore, for  no  other  beasts  can  pasture  there,  but  those  which  are 
levant  and  couchant  on  the  land,  to  which,  &c.     But  if  he 
(*)  1  Anderson  ^^q  ^Qg  common  appurtenant  (ft)  purchases  parcel  of  the  land 
44%*ol^b%3!  ^"  which,  &c.  all  the  common  is  extinct :  or,  if  he  takes  a  (c) 
Winch.  45.        lease  of  parcel  of  the  land,  all  is  suspended,  because  it  is  the 
Woy.  30.  Co.      folly  of  the  commoner  to  intermeddle  with  part  of  the  land  in 
c'*  38^*^*       which,  &c.  which  belongs  not  to  him :  but  when  the  common- 
(c)  9  Co.  135  a.  er  intermeddles  but  only  with  his  own   land,  by   alienation 
Co.  Lit.  148  b.  thereof,  that  shall  not  in  such  case  turn  to  his  prejudice,  for 
1  RoU.  938.       iIjj^^  jg  j^qi  against  any  rule  of  the  law,  as  tlie  other  case,  when 
.he  purchases  part  of  the  land,  in  which,  &c.  because  his  com- 
[  *  79  b.  J  jj^^^  appurtenant  was  against  ^common  right ;  and  he  cannot 

common  in  his  own  land  which  he  has  purchased.     And  it  will 
Co.  Lit.  122  a.    be  a  great  inconvenience,  if  by  the  alienation  of  parcel  the 

alienee  shall  lose  the  common  which  belongs  to  him,  for  then 
the  alienor  shall  lose  his  common  also ;  for  by  the  reason 
which  has  been  made,  Wyat  Wild  cannot  prescribe  to  have 
common  to  the  house  and  35  acres,  because  the  common  was 
entirely  appurtenant  to  the  messuage  and  40  acres,  and  if  the 
law  shoula  be  such,  all  common  appurtenant  in  England  would 
i'^r^ss^^  be  (rf)  destroyed  (which  would  be  against  the  commonwealth) 
Hob.  235.  'or  no  land  continues  in  so  entire  a  manner,  every  acre  lo- 

gether  with  another,  as  it  has  been  ab  initio^  but  for  preferiuent 
of  younger  sons,  advancement  of  daughters,  payment  of  debts, 
or  other  necessary  considerations,  part  has  been  severed ;  and 
therefore  this  case  is  not  like  a  condition,  or  nomine  pctne, 
which  are  entire,  and  not  severable  by  the  act  of  the  parties, 
but  is  like  a  rent  reserved  on  a  lease  for  years:  and  therefore 
Moor  114.  if  a  man  makes  a  lease  of  three  acres,  each  of  equal  yearly 
Co.  Lit.  148.       value,  rendering  3.^.  rent,  and  the  lessor  grants  the  reversion 

of  one  acre,  and  the  tenant  attorns  (a),  the  grantee  shall  have 
12(L  rent ;  for  although  it  was  one  lease,  one  reversion,  and  one 
rent,  yet  that  was  incident  to  the  reversion,  which  was  severa- 
ble, and  the  rent  shall  wait  upon  the  reversion,  and  upon  every 
part  of  it.     So  in  the  case  at  bar,  although  at  the  beginning 


(b)  Attornment  is  now  unnecessary,  Ann.  should  agree  to  the  apportionment,  ortlitt 

c.   16.  s.  9.  but  that  the  grantee  may  be  the  apportionment  should  be   made  bj  t 

able  to  recover  his  part  of  the  rent  from  the  jury.  Bliss  v.  Collins^  5  Barn,  and  Aid.  876.  & 

lessee,  it  is  still  accessary  that  the  lessee  C.  1  Dow.  and  llyl.  291.  4  Madd.  889. 
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liere  was  but  one  common  attondant  upon  one  tenancy  ;  yet 

>rasmuch  as  it  is  attendant  upon  the  tenancy  which  is  sever- 

ble,  and  upon  every  part  of  it,  the  alienee  of  part  of  the  te- 

ancy  shall  have  common.     So  if  he  who  has  such  common  ap- 

ortenant  to  land,  leases  part  of  the  land  to  another,  the  lessee 

ball  have  common  for  the  beasts  levant  and  couchant ;  and 

*an  advowson  be  appendant  to  a  manor  which  descends  to  Moor  463. 

ivers  coparceners,  and  the  coparceners  make  partition  of  the 

lanor  to  which,  &c.  without  speaking  of  the  advowson,  the 

dvowson,  notwithstandinjj;  the  division  and  severance  of  the 

lanor  to  which,  &c.  remains  appendant,  13  E.  3.  Quare  imp.  3Salk.24.  14 

8.  19  Ed.  3.  ihid.  59.  17  E.  38.  43  Ed.  3.  35.  13  E.  2.   Quare  R«y.  198. 

fnp.  no.  2  H.  7.  5.     Vide  4  Eiiz.  Dy.  213. 


VYNIOR'S  CASE. 

Trin.  7  Jac.  1.  Rot.  2629. 

William  Wilde,  late  of  Themilthorp  in  the  county  afore-  [  *  ^  *•  J 
aid,  yeoman,  otherwise  called  William  Wilde  of  Themilthorp  S,td?^" 
n  the  county  aforesaid,  yeoman,  was  summoned  to  answer 

0  Robert  Yynior  of  a  plea,  that  he  render  to  him  SO/. 
rhich  to  him  he  oweth,  and  unjustly  detaineth,  &c.  And 
rhereupon  the  said  Robert,  by  Thomas  Vynior  his  attorney, 
iitb^  that  whereas  the  said  William,  on  the  15th  day  of  July, 

1  the  6th  year  of  the  reign  of  the  lord  the  now  Kins  of  Eng- 
ind,  France,  and  Ireland,  at  Themilthorp,  by  his  certain 
riting  obli^a^atory,  granted  himself  to  be  bound  unto  the  said 
Lobert  in  the  aforesaid  20/.  to  be  paid  to  the  said  Robert 
ben  he  should  be  thereunto  required  ;  yet  the  aforesaid 
ITilltam,  although  often  required,  the  aforesaid  SO/,  to  the 
lid  Robert  hath  not  yet  rendered,  but  to  render  the  same  to 
im  bath  hitherto  denied,  and  as  yet  doth  deny,  whereupon  he 
lith  that  he  is  injured,  and  hath  damage  to  the  value  of  10/. 
sd  thereof  he  bnngeth  suit ;  and  he  brings  here  into  court 
le  writing  aforesaid,  which  doth  testify  the  debt  aforesaid  in 

inn  aforesaid,  whose  date  is  the  day  and  year  abovesaid,  &c.  Defendant 
.nd  the  aforesaid  William,  by  John  Russel  his  attorney,  craresoyerof 
>iiie8  and  defends  the  force  and  injury  when,  &c.  and  prays  the  bond  and  of 
yer  of  the  writing  aforesaid,  and  it  is  read  unto  him.   He  also  ^i^'^nuto 
rays  oyer  of  the  condition  of  the  same  writing,  and  it  is  read  perform  an 
nto  him  in  these  words :    ^^  The  condition  of  this  obligation  is  ^^^^^^  ^ 
such,  that  if  the  above  bounden  William  Wilde  do  and  shall  "**^  oy*  *«• 
from  time  to  time,  and  at  all  times  hereafter,  stand  to,  abide, 
observe,  perform,  fulfil,  and  keep,  the  rule^  order,  judgment, 
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^^  arbitratnent,  sentence,  and  final  determination  of  William 
*^  Rugge,  Esq.  arbitrator  indifferently  named,  elected,  and 
^^  chosen,  as  well  of  the  part  and  behalf  of  the  said  W.  Wildoi 
"as  of  the  part  and  behalf  of  the  abovenamed  Robert  Vynior, 
l  *  80  b.  J  «  to  rule,  *order,  adjudge,  arbitrate,  and  finally  determine^  all 
"  matters,  suits,  controversies,  debates,  griefe,  and  contentions 
^^  heretofore  moved  and  stirred,  or  now  depending  between  the 
^^  said  parties,  touching  or  concerning  the  sum   of  two  and 
"  twenty  pence,  heretofore  taxed  upon  the  said  W.  Wilde,  for 
^^  divers  kind  of  parish  business  within  the  said  parish  of  The* 
^^  milthorpe  ;  so  as  the  said  award  be  made  and  set  down  ia 
"  writing,  under  the  hand  and  seal  of  the  said  William  Rugge 
^^  at  or  before  the  feast  of  St.  Michael  the  Archangel  next  en- 
'^  suing  after  the  date  of  these  presents,  that  then  this  present 
^^  obligation  to  be  void  and  of  no  effect,  or  else  the  same  to 
"  stand,  abide,  remain,  and  be  in  full  force,  power,  strength, 
And  pleads       <<  and  virtue.'^    Which  being  read  and  heard,  the  said  William 
tolu)*^*ad***'     Wilde  saith,  that  the  aforesaid  Robert  ought  not  to  have  bis 
award.™    ^  °^  action  aforesaid  against  him,  because  he  saitn,  that  the  arbitra- 
tor aforesaid,  after  the  making  of  the  writing,  and  before  the 
aforesaid  feast  of  St.  Michael  the  Archangel,  in  the  condition 
aforesaid  above  specified,  did  not  make  any  award  in  writing, 
under  the  hand  and  seal  of  the  same  arbitrator,  between  him 
the  said  William  and  the  aforesaid  Robert,  of  and  upon  the 
premises  aforesaid,  in  the  condition  aforesaid  above  specified, 
according  to  the  form  and  effect  of  that  condition  ;  and  this  be 
is  ready  to  verify,  whereupon  he  prayeth  judgment  if  the  afore- 
said Robert  ought  to  have  his  action  aforesaid  against  him,  &c. 
Replication       '^^^  ^^^  aforesaid  R.  saith,  that  he  by  any  thing  before  allege- 
that  the  defen-  ed  Ought  not  to  be  barred  from  having  his  action  aforesaid, 
dant  reroked     because  he  saith  that  the  said  William  Wilde  after  the  maKiog 
^n^i^wS^to  of.the  writing  aforesaid,  and  before  the  aforesaid  feast  of  St. 
the  armtntor.  Michael  the  Archangel,  then  next  following,  that  is  to  say,  oo 

the  82nd  dayof  August,  in  the  6th  year  of  the  reign  of  the 
Lord  the  now  King  of  England,  &c.  aforesaid,  at  Themil' 
thorpe  aforesaid,  by  his  certam  writing,  which  the  said  Robert 
sealed  with  the  seal  of  the  said  William,  brings  here  into  Court, 
whose  date  is  the  same  day  and  year,  reciting,  that  whereas  he 
the  said  William  then  stood  bounden  to  the  aforesaid  Robert, 
by  the  name  of  Robert  Vynior,  in  one  writing  obligatory  in  the 
sum  of  SO/,  with  condition  |in  the  said  writing  for  the  perform* 
ance  and  fulfilling  of  the  arbitrament,  rule,  order,  judgment, 
sentence,  and  final' determination  of  William  Rugge,  ^q.a^ 
bitrator,  chosen  as  well  on  the  part  of  the  said  Wiuiam  Wilde, 
as  on  the  part  of  the  abovenamed  Robert  Vynior,  as  in  the 
said  writing  obligatory  more  fully  it  appeared,  or  might  appear, 
then  the  said  William  intending  the  revocation  thereof,  dV  the 
said  writing  of  revocation,  revoked  and  did  call  back  all  the 
authority  whatsoever  which  the  said  William  Wilde,  by 
[  *8Ia«  J  the  said  writing  obli^atorv  had  siven  and  ^committed 
to  the  aforesaid  Willmm  Rugge,  his  arbitrator,  and  then 
altogether  disallowed  and  held  void,  and  all  and  wbat- 
lioever  the  aforesaid  William  Rugge,  after  the  delivery  of  the 
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^me  writint^s  of  revocation,  should  do  to  (for)  him  in  and 
ibout  the  8aid  arbitrament,  rule,  order,  judgment,  arbitra- 
nent,  sentence,  and  determination  of  all  matters,  suits,  con- 
iroversies,  deliates,  griefs,  and  contentions,  then  before  moved 
ind  stirred,  or  then  aflter  depending  between  the  said  parties, 
:ouching  or  concerning  the  sum  of  22d.  taxed  upon  the  said 
Williani  Wilde,  according  to  the  aforesaid  writing  obligatory, 
IS  it  was  in  the  same  writing  mentioned  and  declared,  as  by  the 
laid  writing  of  revocation  more  fully  appeareth,  and  this  he  is 
ready  to  verify ;  whereupon,  inasmuch  as  the  aforesaid  William 
Wilde,  after  the  mnkmg  of  the  writing  aforesaid,  before  the 
mid  feast  of  St.  Michael  the  Archangel,  then  next  following, 
m  form  aforesaid,  discliarged  and  disallowed  the  arbitrator 
Aforesaid,  of  all  authority  of  arbitrating  of  and  upon  the  pre- 
mises in  the  condition  aforesaid  above  specified,  contrary  to 
the  form  and  eflect  of  the  condition  and  submission  in  the  same 
mentioned,  the  said  Robert  prayeth  judgment  and  his  debt 
aforesaid,  together  with  his  damages,  by  occasion  of  detaining 
of  the  same  debt  to  be  adjudged  unto  him,  &c.  with  this^  that 
the  said  Robert  will  verify  that  the  aforesaid  writing  obliga- 
tory here  into  Court  brought,  and  the  aforesaid  writing  in  the 
aforesaid  writing  of  revocation  specified,  is  one  and  the  same 
writing,  and  not  other,  nor  divers,  &c.   And  the  said  William  Demnner, 
Wilde  saith,  that  the  plea  of  the  said  Robert  above,  by  repli- 
cation pleaded,  is  not  sufficient  in  law  for  him  the  said  Robert 
to  have  and  maintain  his  action  aforesaid,  against  the  said 
William,  and  that  be  to  that  plea,  in  manner  and  form  afore- 
said pleaded,  needeth  not,  nor  by  the  law  of  the  land  is  bounden 
to  answer,  and  this  he  is  ready  to  verify;  whereupon  for  want 
of  a  sufficient  replication  in  this  behalf,  the  said  William 
prayeth  judgment,  and  that  the  said  Robert  may  be  barred 
nrom  having  bis  action  aforesaid  against  him,  &c.  and  the  said 
Robert,  inasaiuch  as  he  in  above  replying  hath  alleged  suffi-  Joinder. 
dent  matter  in  law  for  him  the  said  Robert  to  have  and  main- 
fain  his  action  aforesaid  against  the  said  William,  which  he  is 
ready  to  verify,  which  matter  the  aforesaid  William  doth  not 
deny,  nor  to  the  same  in  any  ways  answereth,  but  the  aver- 
ment aforesaid  to  admit  doth  altogether  refuse,  as  before 
prayeth  judgment,  and  his  debt  aforesaid,  together  with  his 
damages,  by  occasion  of  detaining  his  debt,  to  be  adjudged 
anto  him,  &c*    And  because  the  Justices  here  wOl  advise  Cur.  tMutmU. 
diemselves  of  and  upon  the  premises  before  they  give  their 
judgment  thereof,  day  is  given  to  the  parties  aforesaid  here, 
nntil  in  eight  days  of  St.  Michael,  to  hear  their  judgment 
ihereo^  because  the  Justices  here  thereof  are  Bot  yet,  &c« 
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[81b.  3  VYNIOR'S  CASE, 

Trin.  7  Jacobi  I. 

Vynior         Debt  upon  bond  condi toned  to  stand  to,  abide  by  and  perform  an  award, 
^'  &c.,  the  defendant  after  demanding  oyer  of  the  bond  and  conditioa 

Pl^  Yllj gi  ^^  pleaded  no  award  made ;  the  plaintiflf  replied  that  the  defendant  before 

the  time,  &c.  revoked  and  recalled  his  authority  ;  upon  demurrer  to 
the  replication,  judgment  was  given  for  the  plaintiff;  and  resolved,— 
I .  Where  a  man  is  bound  by  bond  to  stand  to,  abide  by,  and  perform, 
&c.  the  award  of  an  arbitrator,  he  may  countermand  the  authority  of 
the  arbitrator.  8.  The  plain tiflf  in  his  replication  need  not  aver  that 
the  arbitrator  had  notice  of  the  countermand,  for  that  is  implied  ia 
the  words  revoked  and  recalled  all  the  authority,  &c.  3.  By  the 
countermand,  the  bond  is  forfeited.  S.  C.  [1  Brownl.  68.  8  Brownl. 
890] 

Trin*  7  Jacobi^  Rot.  S629,  Robert  Vyoior  brought  an  acti6a 

of  debt  against  William  Wilde,  on  a  bond  of  SO/.  15  JuBi 

anno  6  regis  nunc.  The  defendant  demanded  oyer  of  the  bond, 

and  of  the  condition  thereon  indorsed,  which  was,  ^^  that  if 

.    ^^  the  above  bounden  William  Wilde  do,  and  shall  from  timei 

^^  to  time,  and  at  all  times  hereafter,  stand  to,  abide,  observe, 

*^  perform,  fulfil,  and. keep,  the  rule,  order,  judgment,  arbi- 

^^  trament,  sentence,  and  nnal  determination  of  Wm.  Rugge, 

*^  Esq.  arbitrator  indifferently  named,  elected,  and  chosen,  as 

«   '^  well  on  the  part  of  the  said  William  Wilde,  as  on  the  part 

^^  of  the  said  Robert  Vynior,  to  rule,  order,  adjudge,  arbi- 

'^  trate,  and  finally  determine  all  matters,  suits,  controversies, 

^^  debates,  griefs,   and   contentions    heretofore    moved   and 

'^  stirred,  and  now  depending  between  the  said  parties,  touch- 

*^  ing  or  concerning  the  sum  of  two  and  twenty  pence  here- 

<^  tofore  taxed  upon  the  said  Wm.  Wilde,  for  divers  kinds  of 

'^  parish  business,  within  the  parish  of  Themilthorpe  in  ths 

'^  county  of  Norfolk,  so  as  the  said  award  be  made  and  set 

^^  down  in  writing  under  the  hand  and  seal  of  the  said  Wai* 

*^  Rugge,  at  or  before  the  feast  of  St.  Michael  the  Archangd 

^^  next  ensuing,  after  the  date  of  these  presents,  that  than,** 

&c.    And  the  defendant  pleaded,  that  the  said  Wm.  Rogge, 

nullum  fxil  arbitrium  de  ei  super  prasmissisy  SfC.    The  plaintiff 

replied,  that  after  the  making  of  the  said  writing  obligatory 

and  before  the  said  feast  of  St.  Michael,  sdl.  22  Au^.  anno  o, 

supradkto  apud  ThemiUhorpe  proit  proidicV  Williheim*  VFUde 

(«)  Mtfcb.  At-  per  quodd^  scripV  suum  cujus  dolus  est  eisdem  die  et  anno  («) 

bit,  lo7. 
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mt  et  *abrogazit^  Anglicd^  did  call  back,  omnem  authori*  f  ♦  82  a.  J 
quamcunque  quam  idem  Willielmus  Wilde  per  prcsS 
tm  ohligolorium  dedhset^  et  commisissei  prasfaV  Willielmo 
e  arhitratori  suo^  et  adlunc  totaliter  deadvocavit^  et  vacuum 
totum  et  quicquid  diet'  Willielmus  Rugge  post  delibera^ 
\  ejusdem  script i  sibi  faceret  in  et  circa  dicC  arbitrium  re^ 
,  Src.  unde  ex  quo  prced^  WiVmus  Wilde  post  confectionem 
scripti^  et  ante  prced^  feslum  Sancti  Michaelis  tunc  prox* 
f  in  forma  prasd^  exoneraiil,  et  abrogavit  arbitratorem 
de  omni  author itate  arbitrandi  de  et  super  prasmissis  in  con^ 
r  prced*  superius  specific^  contra  formam  et  ej^fectum  condi- 
illiusj  et  snhmissionis  in  end*  mention*  idem  Hobertus  petit 
tm^SfC.  Upon  which  the  defendant  demurred  in  law.  And 
case  three  points  were  resolved.  1.  That  althouofh  W.  l-  Point, 
s  the  defendant  was  bound  in  a  bond  to  stand  to,  abide, 
^e,  &c.  the  rule,  &c.  arbitrament,  &c.  yet  he  might  (a)  W2Vcnt.ll7. 
}rmand  it  (a);  for  a  man  cannot  by  his  act  make  such  bftrament^es" 

Br.ArbU.49.   Doct.pl.  40. 


enerally  speaking,  the  submission 
;  revoked  at  nny  time  before  an 
s  made.  Per  Dallas,  C.  J.  Clapham 
am,  1  Binc^  89.  S.  C.  7  B.  Moore, 
or  has  Ihe  slat.  9  &  10  W.  3.  c.  15., 
ny  dilference  in  this  rcspert,  Milne 
trix,  7  East.  61 1.;  and  the  submission 
ually  be  revoked,  whether  it  be  by 
>r  other  writing,  or  by  a  judge's 
or  order  of  Aiti  Prius,  Clapham  v, 
!,  Jifilne  V.  Greatrix,  ub,  sup.  It 
tiat  where  the  submission  is  by  deed, 
ocation  ought  to  he  by  deed  also, 
ng  to  the  rule, — Unumquodque  eo 
ligamine  quo  Itgatum  est,  Vid.  Rex 
,  I  Bing.  I«l.  S.  C.  7  B.  Moore,  473. 
Parker  v.  Lees,  2  Xcb.  64. 
he  party  caunot  revoke  his  bond  or 
suhmissioD,  MUne  v.  Greatrix,  ub. 
I  will  be  liable  to  be  sued  upon  it 
after  the  submission  (whether  such 
ion  is  by  a  j  udge's  order,  ordef  of 
V/ffff,  or  agreement  within  stat. 
>  W.  3.)  is  made  a  rule  of  Court, 
arty  revokes  the  submission,  such 
o  revoking  will  be  guilty  of  and 
o  an  attachment  for  a  contempt, 
r.  Greatrixy  Higham  v.  Clapham^ 
.  And  where  a  judge's  order  con- 
■ot  only  the  submission  of  the 
bat  directed  that  either  party 
under  certain  circumstances,  pay  to 
er  such  co^ts  as  the  Court  should 
sasonable  and  just;  it  was  held  that 
Jer  might  be  made  a  rule  of  Court 
revocation,  in  order  to  enable  the 
o  dispose  of  the  question  of  costs. 
.  George,  9  Barn,  and  Aid.  393.  S.  C. 
,  200.  for  a  judge's  order  may  be 
rule  of  Court,  without  reference  to 
nte,  and  so  differs  from  a  submis- 

.  IT. 


si  on  by  deed,  which  can  alone  be  made  a 
rule  of  Court,  bv  virtue  of  tbe«tat.  9  &  10 
W.  3.  c.  15. ;  and  such  submission  by  deed 
being  revoked,  there  remains  nothings  to  be 
made  a  rule  of  Court,  ib.  And  accordingly 
in  King  v.  Joseph,  5  Taunt.  452.  where  the 
submission  was  by  deed,  and  was  made  a 
rule  of  Court  after  the  revocation  of  the 
arbitrator's  authority,  the  Court  set  aside 
the  rule  for  making  the  submission  a  rule 
of  Court. 

If  there  be  a  submission  by  a  feme  sole, 
and  she  marry  before  an  award  made,  it 
will  be  a  revocation,  Com.  Dig.  Arbit.  D  5. 
Anon.  W.  Jones,  3S8.  Charnley  v.  fVin- 
Stanley,  6  East.  266.  and  the  cases  cited 
there ;  for  her  marriage  is  in  law  a  civil 
death  of  all  her  rights,  Andrews  v.  Palmer^ 
4  Barn,  and  Aid.  w52.  and  such  marriage 
will  be  a  breach  of  the  agreement  to  submit, 
Charnley  v.  fVinstanley,  ub,  sup. 

So  also  the  death  of  either  party  to  a  sub- 
mission before  award  made  is  a  revocation 
of  the  arbitrator's  authority,  whether  the 
reference  is  by  deed,  rule  of  Court,  or 
whether  under  an  order  of  Nisi  Prius,  and 
a  verdict  taken  subject  to  the  award. 
Rhodes  v.  Hargh,  2  Barn,  and  Cress.  345. 
S.  C.  3Dow/and  Ryl.  608.  and  the  cases 
cited  there,  Blundell  v.  Brettargh^  17  Ves. 
232.  And  where  two  of  the  plaintiffs  in  an 
action  were  guardians  and  trustees  ef  an 
infant  tenant  for  life,  and  an  award  was 
made  against  them  in  their  characters  of 
trustees,  and  respecting  the  iDfant*s  pro- 
perty, before  which  the  mfant  had  died,  the 
Court  set  aside  the  award  as  against  the 
trustees,  Bristow  and  Others  v.  Bitms^  8 
Dow.  aud  Ryl.  184. 

It  is  now  usual  to  provide  in  an  order  of 
JTisi  Pnus,  that  the  death  of  either  part^ 
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aathority,  power,  or  warrant  not  countermandable,  which  is  by 
the  law  and  of  its  own  nature  countermandable  ;  as  if  I  make 


shall  not  operate  as  a  revocation,  but  that 
the  award  shall  be  delivered  to  their  pcf' 
sonal  representatives,  according  to  the  su^^- 
(^estioo  of  Abbott,  C.  J.  in  Cooper  v.  Johnson, 
2  Barn,  and  Aid  S93.      Where  a  verdict 
was  taken  subject  to  the  award  of  nn  arbi- 
trator, and  by  the  order  of  reference,  the 
award  was  to  be  delivered  to  the  parties;  or, 
if  Uiey  or  either  of  them  were  deud  before 
the  makini^  of  the  award  to  their  respective 
personal    representatives,  on   or  before  a 
given  day,  with  liberty  to  the  arbitrator  to 
enlarge  the  time  for  making  his  award. 
The  plaintiff  died  before  the  award  was 
made;  and  after  his  death,  the  arbitrator 
enlarged  the  time  for  making  the  award. 
The  Court  held,  that  the  award  made  within 
the  enlarged  time  was  good.  Tyier  v.  Jones, 
S  Bam.  and  Cress.  144.  S.  C.  4  Dow,  and 
Ryl.  740.  And  in  Dowse  v.  Coxe^  3  Bing.  20., 
the  Court  held  that  where  there  was  a  clause 
in  the  reference,  that  it  should  not  abate  in 
case  either  of  the  parties  should  die,  an 
award  made  after  the  death  of  one  of  the 
parties  was  good. 

It  seems  uiat  the  death  of  one  of  several 
parties  on  the  same  side,  to  a  -joint  and 
several  submission,  is  not  a  revocation  as 
to  the  others.    Therefore  where  differences 
arose  between  the  owners  of  a  ship  and  the 
freighters,  (the  latter  having  distinct  in- 
terests  in  the  cargo)  and  it  was  agreed 
between  them,  that  the  matters  in  difference 
should  be  referred  to  arbitration;  it  was 
held  that  the  death  of  one  of  the  freighters 
before  award  made  only  affected  the  award 
as  to  him,  and  was  no  revocation  as  to  the 
others.    Per  3  Js.  MSS.  Hil.  Term,  1820, 
cited  in  the  Addenda,  2  Archb.  Practice, 
p.  1^4., ;  and  where  the  interest  is  joint,  and 
the  cause  of  action  survives,  an  award  mnde 
ailer  the  death  of  one,  and  against  the  sur- 
vivors, might  perhaps  be  good,  Edmunds  v. 
Cox,  8  Chitty,  435.     But  it  would  be  bad  if 
made  not  only  against  the  survivors,  but 
also  directing  the  executors  of  the  deceased 
to  give  a  release,  ib.  and  vid.  Brisiow  and 
Others  v.  Binns,  3  Dow.  and  Ryl.  184. 

Where  after  judgment  by  nildicit,  in  an 
action  of  ejectment  to  recover  possession  of 
a  mill,  the  lessor  of  the  plaintiff  and  the 
defendant,  by  bond,  submitted  the  right  of 
the  mill  to  arbitration,  and  then  the  lessor 
of  liie  plaintiff  sued  out  a  habere  facias 
possessionem,  the  Court  vras  of  opinion 
that  this  act,  by  taking  away  the  subject 
matter  of  the  reference,  had  taken  away 
the  possibility  of  making  the  arbitration, 
Orem  y.  TVtjr/or,  T.  Jones,  134. 
Afbaokniptcy  does  not  put  an  end  to  a 


suit,  which  the  bankrupt  has  instituted,  so 
therefore  it  cannot  put  an  end  to  an  arbi- 
tration founded  on  such  suit.  Andrews  v. 
Palmer,  4  Barn,  and  Aid.  250.  and  vid. 
Snook  V.  Hellyer,  2  ChiL  Rep.  43. 

The  effect  of  a  revocation  of  the  submis- 
sion is,  to  determine  the  arbitrator's  power 
entirely,  and  any  award  made  afterwards  is 
a  mere  nullity.     Milne  v.  GreairCt,  JUartk 
Y.  Buiteel,   5   Barn,  and   Aid.    507.   S.  C. 
1  Dow.  and  Ryl.  106.  S.  C.  2  Chit.  317.  And 
in  Clapham  v.  Higham,  ub.  sup,  where  t 
cause  was  referred  under  a  judge's  order, 
the  Court  set  aside  an  award,  where  tbe 
arbitrator's  authority   had  been  revoked, 
and  notice  thereof  given  to  him  before  tbe 
judge's  order  had  been  made  a   rule  of 
Court     But  in  King  v.  Joseph,  where  tbe 
submission  was  by  deed,  the  Court  under 


similar  circumstances,    although  they  set 
aside  a  rule  that  had   been  obtiined,  for 
making  the  submission   a  rule  of  Court, 
refused  to  set  aside  the  award ;  Gibbs,  C.J. 
assigning  as  a  rea<^n,  that  it  would  deprire 
the  other  p:irly  of  his  action.    But  as  tbe 
award  would  he  a  nullity,  an  action  would 
be  brought,  not  for  non- performance  of  tbe 
award,  but  for  not  submitting  to  arbitra- 
tion acfcording  to  the  agreement.    Indeed 
if  the  declaration  in  an  action,  founded 
upon  the  deed  of  reference,  should  uoder 
such  circumstances  aver  the    making  u 
award,  and  allege  as  a  breach  tbe  dob- 
performance  of   it;    the    revocation  tod 
notice  of  it  to  the  arbitrator  would  be  t 
good  pica  in  bar,  Marsh  v.  Bulteel,  Mi.  nP' 
Although  the  reasoning  of  C  J.  Gibbs  is 
not  satisfactory,  yet  the  decision  in  th'n 
last  case  seems  more  reconcileable  to  prin- 
ciple than  that  in  Clapham  v.  Higham ;  for  it 
is  difficult    to  see   what   jurisdiction  the 
Court  could  have  over  the  award,  except  it 
was  given  to  them  by  making  the  submis- 
sion a  rule  of  Court    In  the  case  of  a  deed, 
by  the  revocation  the  submission  is  gone, 
and  consequently  there  is  nothing  to  imke 
a  rule  of  Court.     So  also  it  would  seem 
that  a  revocation,  made  before  a  judge's 
order  is  made  a  rule  of  Courts  b  ako  ft 
revocation  of  the  submission ;  and  therefore 
the  submission  being  gone,  there  renuins 
nothing  to  make  a  rule  of  Court,  which 
can  give  them  power  over  any  act  done,  by 
virtue  of  the  submission.    Although  if  the 
order  contain  something  ulterior  the  sob- 
mission  ;  for  the- purpose  of  enforcing  thit 
part  of  the  order,  it  may  be  made  a  role  of 
Court,  supra^  and  vid.  Astom  t.  Gc9rff9 
ub,  sup» 
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itter  of  attorney  to  make  livery,  or  to  sue  an  action,  &c.   (°)  March  Ar- 
name ;  or  if  I  assign  auditors  to  take  an  account ;  or  if  I  vfn^Ab  Auth 
me  my  factor;  or  if  I  submit  myself  to  an  arbitrament ;  a. 
^h  these  are  made  by  express  words  irrevocable,  or  that 
t  or  am  bound  that  all  these  shall  stand  irrevocably,  yet 
lay  be  revoked:  so  if  I  make  my  testament  and  last 
)  irrevocable,  yet  I  may  revoke  it,  for  my  act  or  my   W  March  Ar- 
cannot  alter  the  judgment  of  the  law  to  make  that  irre-  ^^'  ^^' 
e,  which  is  of  its  own  nature  revocable.     And  therefore  19, '    "^'   ^' 
I  it  is  said  in  5  Ed.  4.  3  b.  (c)  if  I  am  bound  to  stand  to  M  Mar.  Arbit. 
ard  which  I.  S.  shall  make,  I  could  not  discharge  that  J^^j. 
ment,  because  1  am  bound  to  stand  to  his  award,  but  if  Br.Arbit.  a5. 
ithout  obligation  it  is  otherwise)  it  was  there  resolved.  See 8  E. 4. 10 b. 
I  both  cases  the  authority  of  the  arbitrator  maybe  re-  P^fCatcsby. 
;  but  then  in  the  one  case  he  shall  forfeit  his  bond,  and 
Dther  he  shall  lose  nothing;  for,  ex  (d)  nuda  submissione  (^  Mar.  Arb. 
'tur  actio  (b):  and  therewith  agrees  Brooke  in  abridging  ^^' 
d  book  of  5  Ed.  4.  3  b.  and  so  the  book  of  5  Ed.  4.  is  (e)  Postea82b 
plained.     Vide  (e)  21  H.  6.  30  a.  28,  29.  (/)  H.  6.  6  b.  Br.Arbit. 49.  ' 
3.  9  a.  18  E.  4.9.  8  Ed.  4.  10.    2.  It  was  resolved,  that  2d.  Point, 
intiff  need  not  aver,  that  the  said  William  Rugge  had  (/)  Fitz.  Arb. 
of  the  countermand,  for  that  is  implied  in  these  words,  ^2.  Br.  Art.  4. 
Tit  et  abrogavit  omnem  aulhoritatem^  S^c.   for  without 
it  is  no  revocation  or  abrogation  of  the  authority  (c) : 
srefore  if  there  was  no  notice,  then  the  defendant  might 
sue,  quod  *non  revocavitj  S^c,  and  if  there  was  no  notice, 
jld  be  found  for  the  defendant;  as  if  a  man  pleads, 
?)  J^pff^^U  deditj  or  demisit  pro  termino  vitas^  it  implies  {g)  Cr.El.  401. 
for  without  livery  it  is  no  feoffment,  gift,  or  demise;  Sfy'^^'^i** 
^re  is  a  difference  when  two  things  are  requisite  to  the  lof  1/0.  "^' 
nance  of  an  act,  and  both  things  are  to  be  done  by  one  Keinr.  7  a. 
B  same  party,  as  in  the  case  of  feoffment,  gift,  demise,  ^°y-  ^^^• 
tioh,  countermand,  &c.     And  when  two  things^  are  re-  49°  239.'    ' 
to  be  performed  by  several  persons ;  as  of  a  grant  of  a  Ye'iv.  13.5. 
on,  attornment  is  not  implied  in  it,  and  yet  without  ^';^.^^*^?°8r« 
nent  the  grant  hath  not  perfection,  but  forasmuch  as  the  22  e! 3.  \bhi 
is  made  by  one,  and  the  attornment  is  to  be  made  by  perTremaii. 
r,  it  is  not  implied  in  the  pleading  of  the  grant  of  one ;  ^'^^^f  ^^^^- 
the  other  case  both  things  are  to  be  done  by  one  and  the  sB.andA.su. 
lerson,  and  that  makes  the  difference.     And  therewith  lD.andR.109! 
{h)  21  H.  6.  30  a.  where  W.  Bridges  brought  an  action  {h)  Antca82a« 
t  for  200/.  on  an  arbitrament  against  William  Bentley ;  Br.Arbit. 49. 
(fendant  pleaded,  that  before  any  judgment  or  award 
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ut  an  action  of  assumpsit  will  lie  in 
a  breach  for  revoking  the  submis- 
though  the  submission  is  not  under 
ewgale  v.  Degelder,  2  Keb.  10.  20. 
.  I  Sid.  281.  So  also  where  an  award 
for  the  performance  of  a  collateral 
ire  the  submission  was  without  deed, 
tj  may  have  assumpsit  to  compel 
lance,  although  formerly  the  con- 
is  held.  Vid.  n.  5.  Hodsden  j.  Bar' 
Saund.  62  a. 


(c)  Where  the  revocation  is  by  express 
act  of  the  party,  notice  must  be  given  to 
the  arbitrator  :  but  where  the  revocation  is 
by  marriage'  or  death,  no  notice  of  the 
revocation  is  necessary.  Roll.  Ab.  Auth.  B. 
pi.  4.  BlundeU  v.  Breltargh,  17  Ves.  232. 
and  vid.  ace.  with  Vynior's  case,  that  there 
need  not  be  an  averment  in  the  pleadings, 
that  the  arbitrator  had  notice.  Marsh  v. 
Btdteet,  5  Barn,  and  Aid.  507.  S.  C.  1  Dow. 
and  Hyl.  106.  S.C.  S  Chit  817. 

Z2 


306 


VvNioR't  Case.     Part  VIII,— 82  b  —83  a. 


made  by  the  arbitrators,  the  said  William  Bentley  discharged 
the  said  arbitrators  at  Coventry,  in  the  county  of  Warwick ; 
and  it  was  held  a  good  bar,  and  yet  he  did  not  aver  any  notice 
to  be  given.  So  it  is  adjudged  in  (a)  28  H.  6.  6  b.  6  H.  7.  JO, 
Sd.Point.  &c.    3.  It  was  resolved,  that  by  this  (b)  countermand  or  re- 

(«)  Antea82a.  vocation  of  the  power  of  the  arbitrator,  the  obligee  shall  take 
B  *Ar^t*4  *^'  benefit  of  the  bond,  and  that  for  two  reasons.  1.  Because  he 
(6)iBrown.62.  ^^^  broken  the  words  of  the  condition,  which  are  ^^  that  he 
2Brownl.290.  "should  stand  to,  and  abide,  &c.  the  rule,  order,"  &c.  and 
le&^iefi'*'*  when  he  countermands  the  authority  of  the  arbitrator,  "  he 
*  "  doth  not  stand  to  and  abide,"  &c.  which  words  were  put 

in   such  conditions,   to   the  intent  that  there  should   be  no 
countermand,  but  that  an  end  should  be  made,  by  the  arbi- 
trator, of  the  controversy,  and  that  the  power  of  the  arbi- 
trator should  continue  till  he  had  made  an  award;  and  whea 
the  award  is  made,  then  there  are  words  to  compel  the  parties 
to  perform  it,  sciL  observe,  perform,  fulfil,  and  keep  the  rule, 
order,  &c.  and  this  form  was  invented  by  prudent  antiquity; 
and  it  is  good  to  follow  in   such  cases  the  ancient  torms 
and  precedents,  which  are  full  of  knowledge  and    wisdom ; 
(tf>Antea82a.  and  with  this  resolution  agrees  the  said  book  of  (c)  5  Ed.  4. 
Mar.Arb.  164.    3  b.   which   is    to   be   intended,  ut   supra^   that   the  obligor 
Br^SbiL3a      cannot  discharge  the  arbitrament,  but  that  he  shall  forfeit 

his  bond ;  and  the  book  gives  the  reason,  which  is  the  cause 
of  this   resolution,  scilkety(d)  because  I  am  bound  to  stand 
to  his  award,  scilicety  "  to  stand  to  his  award,"  which  I  do 
not  when  I  discharge  the  arbitrator.     The  other  reason  is, 
because  now  the  obligor  has  by  his  own  act  made  the  condition 
of  the  bond  (which  was  indorsed  for  the  benefit  of  the  obli- 
gor,  to  save  him  from  the  penalty  of  the  bond)  impossible 
f  *83a.  3  *to  be  performed,  and  by  consequence  his  bond  is  become  (e) 
^tf)J^firownl.     single,  and  without  the  benefit  or  help  of  any  condition,  be- 
^^*  cause  he  has  disabled  himself  to  perform  the  condition  (d). 

(/)  5  Co.  21  a.  Vide  if)  21  Ed.  4.  55  a.  per  Choke,  (g-)  18  Ed.  4. 18  b.  and  SOa. 
(|)iBrownl.  If  one  be  bound  in  a  bond,  with  condition  that  the  obligor 
Br.CoDdit.lS3.  shall  give  leave  to  the  obligee  for  the  space  of  seven  years  io 
Touch.  391.       carij  wood,  &c.  in  that  case,  although  he  p^ives  him  leave, 

yet  if  he  countermands  it,  or  disturbs  the  obligee,  the  bond  is 
forfeited.  And  afterwards  judgment  was  given  for  the  plaintiff. 


(lO  Mar.  Arb. 
165, 166. 


(d)  AccordiDglj  \fhere  two  parties  entered 
into  an  agreement  to  refer  a  dispute  to  the 
arbitration  of  C.  S.  and  bound  themselves 
roatuallj  in  a  penalty,  '*  for  the  true  and 
*'  faithful  observance  and  performance^*  of 
the  award  to  be  made  by  C.  S.,  it  was  held 
that  the  penalty  was  incurred  by  a  revoca- 
tion of  the  submission.  Abbott,  C.  J.,  ob- 
served, in  delivering  the  judgment  of  the 
Court,  that  the  second  reason  in  Vynior's 


case  was  clearly  applicable  to  the  presrat; 
and  further  observed  that  the  distioctioa 
drawn  between  the  different  words  cited, 
(*'  observe,  perform,  fulfil,  and  keep,**  &c. 
and  '*  stana  to  and  abide,**  &c.)  wis  ex- 
tremely nice  and  subtle,  and  that  he  coold 
not  discover  any  real  and  substantial  <lif' 
ference  between  them.  Warburton  v.  Stiffs 
4  Bam.  and  Cress.  103. 
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SIR  RICHARD  PEXHALL'S  CASE.'       |-83b,j 

Trin.  7Jac.  1.  Rot  3649. 

.  seised  of  lands  in  fee  held  in  soca^,  and  of  other  lands  held  in  fee  of  the        Barton 
Queen  by  knighfs  service  in  capite^  devised  to  M.  a  hundred  sheep,  ** 

and  ten  bullocks,  and  ten  pounds  issuing,  and  payable  out  of  all  his*  ptVljl.— 63  b. 
lands  and  tenements  quarterly,  &c.    Held  the  devise  is  good  to  charge 
two  parts  of  the  land,  and  void  for  the  residue. 
The  devisee  has  an  estate  for  life  in  the  said  rent  of  ten  pounds. 
The  words  payable  quarUrly  refer  to  the  rent  only.  Vide  the  Entry, 
Co.  Ent.  585.  nu.  7. 


w  a  second  deliverance  brouf^ht  by  Eustace  Barton  against  q.  Bridgm.l05iK 

Nicholas  Moore,  for  taking  of  his  cattle  the  17th  of  April, 

\nno  bJacobi  regisy  at  Broxhead,  in  the  county  of  Southamp- 

on,  in  a  place  called  Gate.  The  defendant  avowed  the  taking, 

because  Sir  Richard  Pexhall,  Knt.  was  seised  of  the  manor  of 

Sroxbead,  in  the  said  county,  (whereof  the  place  in  which,&c. 

ras  parcel)  in  fee  ;  and  held  it  of  the  Bishop  of  Winchester  in 

ocage,  as  of  his  manor  of  Sutton,  and  was  also  seised  of  the 

aanors  of  Beanraper,  Cranes,  Chinham,  Steventon,  and  divers 

»ther  manors,  lands,  and  tenements,  and  of  a  house  in  Londoir 

ievisable  by  custom  in  fee,  and  held  the  said  manor  of  Steven- 

on  of  the  Queen  by  knight's  service  in  capite^  and  being  sa 

leised,  made  his  will  in  writing,  and  thereby  devised  to  Eleanor 

lis  wife  the  said  house  in  London,  and  two  parts  of  the  other 

nanors,  lands,  and  tenements,  for  thirteen  years,  and  added  a 

iroviso  that  the  said  devise  should  not  be  prejudicial  to  any 

istate,  title,  or  interest  for  year  or  years,  life  or  lives,  which 

ibould  be  after  devised  in  the  same  will ;  and  after  in  the  same 

vill,  dedit  et  legavit  eidem  Nichotao  Moore  consanguineo  suo 

lOf.  exturi  ei  soluhtV  de  et  ex  prasd'  messuag'  et  de  et  ex  prced* 

iuabus  parlibus  maneriorum  et  cceterorum  tenementorum  pra^d^ 

]oarterly,  ad  maxime  usualia  festa^  et  pro  non  solutione  inde^  ad 

iistrin^^  et  districtiones  delinend*  quousque,  Src.     And  that  the 

said  Sir  Richard  being  so  seised,  died  seised,  &c.  and  for  SO/. 

for  two  years  ended  anno  16  Eliz.  he  avowed,  and  averred  the 

value  of  the  said  manors  and  tenements  aforesaid,  at  the  time 

[)f  the  will,  &c.  to  be  200/.  per  ann.  above  all  reprisals ;  and  it 

appears  by  the  bar  to  the  avowry  that  the  words  *of  the  will     [*84  a.  1 

were,  "  I  will  and  bequeath  to  dame  Eleanor  my  wife  all  ray 

'^  manors,  lands,  tenements.  &c.  for  the  term  of  thirteen  years 

^^  next  after  my  decease  :  provided  that  this  gift,  devise,  and 

'<  bequest^  made  to  the  said  Elleaoor,  shall  DOt  be  prejudicial 
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^<  to  any  of  the  estate  or  estates,  titles,  or  interests,  for  year  €T 
^^  years,  life  or  lives,  that  shall  be  hereafter  in  this  present  will 
"  given  or  bequeathed/'  And  further  in  the  same  will  de- 
vised^ *^  Item,  I  give  and  beaueath  to  my  cousin  Nicholas 
^^  Moore  a  hundred  sheep,  ana  ten  bullocks,  and  10/.  issuing 
*^  and  payable  out  of  my  lands  and  tenements  quarterly,  at  the 
^^  most  usual  feasts,  and  for  non-payment  to  distrain,  and  the 
*^  distress  to  detain,  until  he  be  satisfied  of  the  arrearages,  and 
^^  to  keep  the  court  and  courts  of  all  my  manor?,  upon  lawful 
^^  request  to  the  said  Nicholas,  by  him  or  his  deputy,  during 
^^  his  life,  and  when  the  said  Nicholas  shall  think  it  most  con- 
"  venient  and  mete,  to  keep."  And  upon  the  whole  record, 
the  questions  which  arose  out  of  this  part  of  the  will,  were 
two: — 1.  If  Sir  Richard  Pexhall  had  power,  by  the  act  of 
34  H.  8.  cap.  5.  to  devise  this  rent  of  10/.  to  Nicholas  Moore, 
out  of  all  his  lands  (a)  ?  2.  What  estate  Nicholas  Moore  bad 
in  the  rent  ? 
Co.  Lit.  Ill  b.       As  to  the  first  it  was  objected,  that  Sir  Richard  Pexhall  had 

not  pursued  the  power  which  the  said  act  of  31 H.  8.  gave  him; 
for  the  words  of  the  act  are,  "  That  every  one,  &c.  may  devise 
"  any  rent,  common,  or  other  profit,  out  of  the  same  two  parts, 
^^  (viz.  out  of  his  manors,  lands,  tenements,  and  hereditaments 
"  in  three  parts  to  be  divided)  or  out  of  any  part  thereof,  or  as 
^^  much  thereof  as  shall  amount  to  the  full  clear  yearly  value 
^^  of  two  parts  thereof:"  and  the  sole  question  depends  upon 
the  said  clause  of  34  H.  8.  for  the  sutute  of  32  H.  8.  gives  no 
power  to  the  owner  of  the  land^  to  devise  rent,  common,  or 
other  profit  out  of  it :  and  in  this  case,  where  Sir  Richard  had 
a  power  to  devise  a  rent,  &c.  out  of  two  parts,  by  that  act,  be 
has  devised  a  rent  out  of  all  his  lands,  and  so  has  not  pursued 
the  authority  which  the  act  gave  him,  and  the  clause  of  34  H.  8. 
which  follows  next  after  the  said  branch  of  the  act,  by  which 
it  is  enacted,  ^^  That  by  the  authority  aforesaid,  the  said  will  so 
^^  declared,  shall  be  good  and  effectual  for  two  parts  of  the  said 
^^  manors,  lands,  tenements,  or  hereditaments,   although  the 
"  will  declared  be  made  of  the  whole,  or  of  more  than  of  two 
^'  parts,"  extends  only  to  a  devise  of  the  land  itself,  and  not  to 
any  rent,  common,  or  profit  out  of  it,  as  appears  by  the  letter 
thereof,  and  by  all  tne  subsequent  branches  concerning  the 
division  ;  and  this  clause  is  an  explanation  of  the  act  of  32 H. 8' 
when  all  is  devised;  but,  as  hath  been  said,  the  power  to  devise 
a  rent,  &c.  out  of  the  land,  is  only  given  by  the  stat.  of  3t  H.  8. 
And  the  opinion  in  Butler  and  Baker*s  case,  in  the  Third  Part 
[*84b.  ]     of  my  Reports,  33  a.  was  cited,  where  ♦it  is  said,  that  if  a 
(fl)  3  Co.  33  a.    man  (a)  seised  of  three  acres,  (held  by  knight's  service)  each  of 
Hob.  80.  the  yearly  value  of  I2d.  and  he  devises  a  rent  of  3*.  out  of 

Co.  Lit.  lUb.    ^jj^g^  ^jjj.^^  ^^j.^g^  ^j^jg  jg^jgg  jg  Yoid  for  the  whole,  because  he 

doth  not  pursue  the  power  which  the  statute  prescribes:  but 
in  such  case,  if  he  devises  a  rent  of  3s.  which  is  the  value  ot 

(a)  Since  the  stal.  12  Car.  2.  c.  24.  the  rc-  will  of  freehold  lands  of  inherilancc  is  Re- 
strictions of  32  and  34  M.  8.  have  become  in-  neral,  and  not  con6ned.  Vide  notes  to  BiU/^ 
operative  $  and  the  power  of  disposition  by    and  Baker' 9  casty  Vol.  II.  p.  87.  el  teq. 
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all,  out  of  two  partS)  it  is  good,  because  in  that  case,  the  value 
extends  to  the  land,  and  not  to  the  rent ;  for  the  words  are, 
9/t^  ren/,  without  any  restraint.     As  to  that  it  was  answered  The  devise  is 
and  resolved  by  the  Court,  that  it  is  true,  that  the  statute  of  «ood  to  chum 
32  Hen.  8.  doth  not  extend  to  a  devise  of  any  rent,  &c,  out  of  i][^f  and  void* 
the  land,  but  the  power  as  to  that,  is  given  by  the  statute  of  for  the  residue- 
Si  H.  8.  which  has  four  distinct  brancnes  as  to  this  point, — 
1.  That  every  one  having  a  sole  estate  in  fee-simple,  &c.  *'  of 
^^  and  in  any  manors, &c.  and  having  no  manors,  &c.  holden  of 
*^  the  King,  or  of  any  other  person  by  knight's  service,  shall 
^^  have  full  and  free  liberty,  power,  and  authority  to  give,  dis- 
^^  pose,  will,  or  devise,  &c.  all  his  manors,  &c.  or  any  rent, 
"  common,  or  other  profit,  out  of  or  to  be  perceived  of  the 
^^  same,  or  out  of  any  parcel  thereof,  at  his  own  free  will  and 
^^  pleasure,  any  clause  in  the  said  former  act  notwithstanding." 
By  this  branch  it  appears,  that  he  who  has  no  lands  held  by 
knight's  service,  may  devise  any  rent,  conimon,  or  profit,  out  of 
his  lands  whereof  he  is  seised  in  fee,  to  what  value  he  will, 
although  the  rent,  common,  or  profit,  exceeds  the  value  of  the 
land ;  for  the  words  are,  at  his  own  free  wilt  and  pleasure.  The 
second  branch  is,  when  any  is  sole  seised  of  any  manors,  &c. 
held  of  the  King  t/t  cap//e  ^' by  knight  service,  shall  have  full 
^  and  free  liberty  to  devise,  &c.  by  his  last  will  in  writing,  fee 
^^  two  parts  of  all  his  manors,  &c.  or  any  rent,  common,  or 
*^  profit,  out  of,  or  to  be  perceived  of  the  same  two  parts,  or 
^^  out  of  any  parcel  thereof  in  three  parts  to  be  divided,  or  as 
^'  much  thereof  as  shall  amount  to  the  full  and  clear  yearly 
^^  value  of  two  parts  thereof,  in  three  parts  to  be  divided  at  his 
"  own  free  will  and  pleasure/'     The  third  branch  is,  ^' That 
*^  all  and  singular  person  and  persons  having  a  sole  estate  in 
^^  fee-simple,  &c.  of  and  in  any  manors,  &c.  holden  of  the 
*^  King  by  knight's  service,  and  not  in   chief,   or  holden  of 
^^  any  other  person  by  knight's  service,  shall  have  full  and 
^^  free  liberty  to  devise,  &c.  by  his  last  will  and  testament  in 
^^  writing,  &c.  two   parts   of  the   said   manors,  &c;   or  any 
^^  rent,  common,  or  other  profit  out  of,  or  to  be  perceived 
^^  of  the  same  two  parts,  or  out  of  any  parcel  thereof  in  three 
^^  parts  to  be  divided,  or  as  much  thereof  as  shall  amount  to  the, 
^^  full  and  clear  yearly  value  of  two  parts  thereof  in  three  parts 
*^  to  be  divided  at  his  free  will  and  pleasure."  The  4th  branch 
is,^^  And  that  the  said  will  so  declared  shall  be  good  for  two  parts 
^^  of  the  said  manors,  &c.  although  it  be  declared  of  the  whole. 
"  *And  also  for  the  whole  of  all  other  such  manors,  &c.  not     f  ^g^  a.  7 
^^  holden  by  knight's  service,  and  of  any  rent,  common,  or  other 
^^  profit,  out  of,  or  to  be  perceived  of  the  same,  or  out  of  any 
^^  parcel  thereof,  at  his  free  will  and  pleasure.'^     By  all  which 
branches  it  appears,  that  it  is  chiefly  for  the  benefit  of  the 
King  or  lord  (of  whom  the  land  is  held  by  knight's  service,  &c.) 
that  the  owner  of  the  land  has  power  by  his  will  to  charge  but 
two  parts,  and  by  consequence  it  tends  to  the  benefit  of  the  heir; 
for  in  case  when  there  is  not  any  tenure  to  draw  wardship,  &c. 
there  the  owner  may,  at  his  free  will  and  pleasure,  charge  the 
whole.    Then  in  the  case  at  bar  where  the  manor  of  Steven* 
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f+^Co  Lit        *^"  ^^^  ^^'^  ^^  ^^^  ^'"?  '"  chief  by  kni^ht*8  service,  Sir 
111  b.     *  Richard  had  (f )  power  to  charge  but  two  parts  ;  yet  when  he 

charged  the  whole,  he  charged  two  parts  and  more,  and  there-' 

fore  it  shall  be  good  for  so  much  as  the  statute  enables  him, 

(a)^C  0.115  a  and  void  for  the  residue,  ^tita  (a)  quando  plus  fit  quam  fieri 

debet ^  videtur  etiam  ipsum  fieri  quod  faciendum  est  ;  but  foras- 
much as  Sir  Richard  had  power  by  his  will  to  charge  but  two 
parts,  the  charge  of  the  whole  is  void  for  the  third  part,  not 
only  as  to  the  King,  or  Other  lord,  but  as  to  the  heir  also,  be* 
cause,  as  to  the  third  part,  the  will  remains  at  the  common 
law,  which  was  utterly  void  ;  and  according  to  this  judgment, 
and  for  the  same  reason  it  was  adjudged,  M.  3  &  4  Ph.  &  Mar. 
(i)  1  Aiid.3, 4.  in  com*  BancOy  Rot.  126.  in  (b)  IJmpton  and  Hide's  case,  that 
B^nV486**     ^  ^''^ '"  writing  after  the  statute  of  32  H.  8.  and  before  the 
.3Co.33ab.     statute  of  S4  H.  8.  declared  of  the  whole  land,  whereof  part 
Br.Tcstam.  26.  was  held  of  the  King  by  knight's  service  in  c«/7i7e,  was  good  for 
^I'^ss"^'*^'^^'  two  parts  :  and  so  it  had  been  if  the  statute  of  34  if.  8.  had 
Ly.  I50.pl.  86.  never  been  made,  which  is  all  one  in  reason  with  the  case  at 
1  Leon.  76.       bar ;  and  by  this  construction  the  true  intention,  as  well  of  the 
3  Leon. 29.        testator  in  his  will,  as  of  the  ?aid  acts  of  parliament,  witbottt 

Jenk.Cent.115.  •    j«       ^  •  ii       i  j  j    ai  •  j*^ 

Dyer  126.  prejudice  to  any,  IS  well  observed:  and  there  is  a  ditierence 

between  the  common  case  of  licence,  and  the  case  at  bar.  For 
(c)  Plowd.  68  if  the  King  (c)  licenses  one  to  alien  two  parts  of  his  manor  of 
b.  D.  which  is  held  of  him  in  capittjund  he  aliens  tjio  whole 

roanor,  he  has  not  pursued  the  licence,  for  by  his  alienation  the 
whole  manor  passes  ;  which  is  not  according  to  his  licence  : 
but  when  an  act  of  Parliament  authorizes  the  owner  of  land 
held  in  capite,  to  charge  two  parts  thereof,  which  he  could  not 
do  by  the  common  law,  in  this  case,  if  he  charges  his  whole 
land,  it  is  merely  void  for  the  third  part,  and  therefore  he  has 
w^ell  pursued  the  authority  which  the  statute  has  given  to  him, 
to  charge  two  parts.  So  if  a  man  has  the  moiety  of  the  manor 
of  D.  known  by  the  name  of  the  manor  of  D.  and  the  King  li« 
censes  him  to  alien  the  moiety  of  the  manor  and  he  aliens  the 
manor,  he  has  well  pursued  the  licence,  for  in  truth  nothing 

fmssed  but  the  moiety,  and  so  you  will  better  understand  the 
aw,  amongst  the  various  opinions.     Obiter  in  Plow.  Comm. 
68  b.  and  in  Butler  and  Baker's  case, 
r  *  85  b.  1       *And  as  to  the  second  point,  it  was  agreed  per  totam  cur\ 
The deviseehas  that  he  had  an  estate  for  life  in  the  said  rent  of  lOL  per  ann. 

an  estate  for       1.  Because  if  it  had  been  in  a£:rant,  the  grantee  should  have  it 

i*f  *»i*  •• 

me  m  tue  rent.  |»^|.  [jfg  .  f^j,.  jf  j|  j^^^^  [jy  [,jg  ^Jeed  grants  a  rent  of  10/.  issuing 

and  payable  out  of  all  his  lands  quarterly  at  the  usual  feasts, 
and  for  non-payment  to  distrain  for  the  rent,  and  all  the  arrear- 
(rf)  7  AB8.pi.i.  ages,  in  that  case  the  grantee  shall  have  the  rent  {d)  for  life: 
1  Roll.  845.  also  in  respect  thereof,  he  ought  to  hold  the  {e)  courts  of  all 
Cr° e1  330  ^'  ^^^  manors  for  his  life,  tt  officxum  etftodum  sunt  concomitantiiu 
Br.  Esute  30.  and  he  shall  have  the  like  estate  in  fee,  as  he  has  in  the  office- 
Perk,  sect.  104.  But  it  was  objected,  that  then  the  devisee  should  have  alsc 
3BuUt  194 '  ^^^  sheep  and  bullocks  yearly  for  his  life,  as  well  as  the  rent 
(tf)3Buist.i94.  quodfuit  negat^  per  toC  cur\  and  that  for  two  causes:  1.  Tb€ 
{/)  W>Q?-Maz.  second  (/)  {Et)  in  the  said  sentence,  disjoins  and  severs  tbi 
66^  ^7l  ^^'      ^^^^  ^^^^  ^^^  ^^^^P  ^^^  bullocks ;  as  in  the  case  9  Ed.  4.  43  b. 
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where  two  were  bound  to  stand  to  tbe  arbitrament  of  I.  S. 

de  (a)  emniV  actionib'*  personalibus  sectis  et  querelisj  this  word  W  Roll-AAit 

(personalibus)  shall  be  referred  to  all :  but  if  the  words  were,  ^'^  'j^'   ^^ 

de  omnibus  aclionibus  personalibus  et  sectis  et  querelisj  it  shall  be  Fite.  Arbit.  16. 

otherwise ;  for  there  the  last  {et)  disjoins  querelis  from  the  MarchArb.l72. 

whole  first  part  of  the  sentence,  and  shall  be  taken  generally, 

without  any  reference  to  personalibus.    So  in  the  case  at  bar,  T^^^^'^i^' 

when  Sir  Richard  devised  100  sheep  and  10  bullocks,  and  10/.  refer  to  tlie  rant 

the  last  {et)  disjoins  the  rent  from  the  sheep  and  10  bullocks  :  onij. 

2.  These  words  {payable)  (b)  {quarterly)  at  the  usual  feasts  (&)  Litiect.66» 

ought  to  have  reference  to  the  rent,  for  10  bullocks  per  ann.  ^^* 

cannot  be  delivered  quarterly.     And  judgment  was  given  for 

Nicholas  Moore  the  avowant. 


BUCKMERFS  CASE,  fSGa.  ] 

Mich.  7  Jacobi  1. 

B.  having  three  daughters,  M.  T.  and  C,  gave  a  house  to  M.  in  tail,  remain-      Buckmbrb 
deras  to  one  moiety  to  J.  in  tail,  and  as  to  the  other,  to  C.  in  tail,  with  v. 

cross  remainders  between  J.  and  C. ;  M.  discontinued  and  died  without  p    vrM^^iih 
issue,  afterwards  J.  died  without  issue,  C.  died,  and  the  right  of  the 
said  tenements  descended  to  G.  and  others  :  held  in  a  Formedon  the 
demandants  may  demand  tbe  several  remainders  by  one  writ. 
*In  real  actions,  wbicb  are  founded  upon  title,  the  demandant,  where 
there  are  several  tenures,  is  driven  to  several  writs.* 
*Unless  where  the  foundation  of  the  several  estates  is  one,  and  at  one 
time,  and  as  out  of  one  root.* 

*ln  actions  real  which  are  founded  upon  a  tort  or  deforcement,  and  do 
Dot  comprehend  any  title  in  them,  tbe  demandant  may  in  one  writ  de- 
mand divers  linds  and  tenements,  wbicb  come  to  him  by  several  titles.* 
*In  personal  actions  the  plaintiff  may  comprehend  several  wrongs,  and 
several  causes  of  actions.* 

Note,  *If  a  remainder  be  executed,  tbe  demandant  in  a  writ  of  F^rme^ 
don  in  tbe  descender,  shall  not  speak  of  this  remainder,  but  the  general 
writ  of  Formedon  in  tbe  descender  shall  serve,  and  be  shall  count  of  an 
immediate  gift;  for  he  cannot  have  a  Formedon  in  the  remainder, 
when  tbe  remainder  is  once  executed.* 

*If  a  man  brings  a  Formedon  in  reverter  or  remainder  as  heir,  the 
omission  of  tbe  eldest  son  who  survived  tbe  father,  or  the  like  in  tbe 
pedigree  of  him  in  the  remainder ,  on  the  part  of  tbe  donor,  shall  abate  ' 

the  writ ;  but  of  the  part  of  tbe  donee,  although  the  donee  had  many 
issues  in  lineal  descent  inheritable  to  the  estate-tail,  and  who  held  the 
estate,  the  demandant  need  not  name  any  of  the  issues  in  tbe  clause  ei 
qtue  poat  mortem  ;  but  shall  say,  et  qtue  po»l  mortem  of  the  donee  md 
ipium  reverti  debet,  eo  quod  the  donee  died  without  i&siie.* 
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*In  a  Formedon  in  the  descender,  the  demandant  ought  to  make  men- 

tiunof  e?ery  one  to  whom  any  right  descended.* 

*In  a  Formedon  in  the  descender,  the  demandant  ought  always  to 

make  himself  son  and  heir,  or  cousin  and  heir  to  him,  who  was  last 

seised  by  force  of  the  tail ;  for  a  later  cousin  of  any  heir  in  tail  shall 

abate  the  writ.^ 

*He  who  was  last  seised  ought  to  be  made  heir  in  tail  to  the  donee,  or 

otherwise  the  writ  is  vicious  ;  and  it  is  not  sufficient  that  be  be  named 

son,  for  he  may  be  son  and  not  heir.* 

*The  surest  way  is  for  the  demandant  to  make  every  one  he  names  in 

the  writ  to  be  son  and  heir  in  the  writ,  although  they  were  never  seised 

by  force  of  the  tail ;  for  it  is  not  material,  although  he  names  them 

heirs,  whether  they  were  seised  or  not.*    S.  C.  8  Brownl.  274. 


FotokM.d.  10.  '^  *  Formedon  (a)  in  remainder,  brought  by  George  Buck- 
mere,  Oliver  Fowler,  William  Buckmere,  Christopher  Buck- 
Roscoe  on  real  mere,  and  Nicholas  Buckmere,  against  Robert  aayer,  and 
actions  5.5,  ct  Ursula  his  wife,  of  a  house  in  the  county  of  Kent,  of  the  nature 
^^'  of  gavel-kind,  the  case  was  such :  Thomas  Bole  had  issue 

three  daughters,  Marion,  Johan,  and  Catharine,  and  gave  the 
said  house  to  Marion,  and  the  I^eirs  of  her  body  begotten ;  the 
remainder  of  one  moiety  of  the  said  house  to  Johan,  and  to  the 
heirs  of  her  body  begotten,  and  the  remainder  of  the  other 
moiety  to  Catharine,  and  to  the  heirs  of  her  body ;  and  if  the  said 
Johan  should  die  without  issue,  the  remainder  of  her  moiety  to 
Catharine,  and  to  the  heirs  of  her  body,  with  the  like  remain- 
der  for  want  of  issue  of  Catharine  to  Johan  :  and  afterwardii 
Marion  discontinued,  and  died    without  issue,  et  de  eadetn 
Com.  Dig.        Mariona  eo  quod  obiit  sine  harede  de  corpore  suo  exeunte  rf- 
Plead.3F.  3.    mansit  ju$  (which  proves  she  discontinued,  for  otherwise  it 
should  be  ienementa  pned'  remans*)  unius  medietaiis  tenemen- 
torumprced'  cumpertin'  per  formam^  'S^c.  pned*  Johannes  Bole  ; 
et  remansit  jus  alterius  medietaiis  eorundem  tenementorum  cum 
pertinentiis^per  formam^&c,  proofaC  Catharinm  BoUj  and  after- 
wards Johan  died  without  issue,  by  which  the  right  of  her 
moiety  remained  to  the  said  Catharine,  and  after  the  death  of 
Catharine,  descenditjus  integrorum  tenementorum  istis  Geor^Oj 
SfC.  and  the  tenants  demurred  in  law  on  this  account,  ne- 
cause  the  demandants  demanded  by  one  writ  of  Formedon 
f  *  86  b.  ]  several  remainders  where  the  demandants  ought  '^to  have  de- 
manded the  several  remainders  by  several  writs.     And  be- 
cause we  must  shew  in  what  cases  the  demandant  or  plaintiff 
shall  join  divers  causes  of  action   in  one  and  the  same  writ 
against  the  tenant  or  defendant,  it  must  be  observed,  that  there 
is  a  difference  between  actions  real  and  actions  personal,  and 
between  actions  real  which  are  founded  on  a  title  in  the  writ, 

(a)  Writs  of  Formedon  in  descender,  re-  after  the  said  20  years,  Stat  SI  Jac.  I.  c.  16. 

mainder  and  reverter  of  any  manors,  lands,  A  person  barred  of  his  Formedon  is  not 

tenements,  or    other  hereditaments   what-  thereby  prevented  from  pursuing  any  right 

soever,  ^all  be  sued  and  taken  within  20  of  entry  which  may  afterwards   accrue  to 

years  next  afler  the  title  and  cause  of  action  him,  Hunt  v.  Bum^  1  Salk.  339.  2  Salk.  421. 

first  descended  or  fallen,  and  at  no  time  and  vid.  Evans'  Stat.  Vol.  111.  p.  229. 
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and  actions  real  merely  founded  upon  a  tort  or  deforcement  In  jn»1  acUomi 

Real  actions,  which  are  'founded  upon  title  are,  as  in  a  writ  of  fou^dcd^upon 

(fl)  escheat,  PrcBcipe  A*  quod  reddat  B.  10  acras  temB^  Spc»  title,  the  de-     ^ 

quas  C.  de  eo  tenuity  et  quoR  ad  ipsum  JB.  reverli  debent  tanquam  mandaiit.where 

escaeta  sua^  eo  quodprced^  C.  obiit  sine  hmrede.     So  (6)  the  Ces^  scyena  tenures 

savit^  Prcecipe  A.  quod  reddat  B.  unum  messuagium  quod  idem  is  driven  to 

A.  de  eo  ten*  per  certa  servitia^  et  quod  ad  ipsum  B.  reverti  debet,  seyenX  writ«. 

Sfc,  eo  quod  idem  A.  in  faciend*  servitia  per  bienniumjam  ces»  ^^f^'^0^** 

saoit.    So  the  writ  of  ward,  and  the  writ  of  mesne,  and  the  164'b.  ^'    "^' 

writ  of  Formedon    in    descender,   remainder,  and   reverter.  (A)F.N^.  208. 

Then  suppose,  that  B.  before  the  statute  of  (c)  Quia  employes  \\^^^  ^q,  ^^ 

terrarum,  had  by  one  deed  enfeoffed  A.  of  Black  Acre,  to  hold  (c)  2  Inst.  500," 

by  fealty  and  3d.  and   by  another  deed  had  enfeoffed  him  of  501,  &c. 
White  Acre,  to  hold  of  him  by  fealty  and  6rf.  and  afterwards 

A.  had  died  without  heir,  B.  should  not  have  one  writ  of  (rf)  i3.Br.^ynSr 

escheat  of  these  two  acres;  for  the  writ  shall  say,  Pra^ipe  C.  in  Action  46. 

Suod  reddat  B.  duas  acras,  8fC.  quas  A.  de  eo  tenuit,  which  shall 
e  intended  one  entire  tenure ;  and  therefore  in  such  case  the 
demandant  is  driven  to  several  writs  upon  the  two  several 
tenures  ;  and  therewith  agrees  21  H.  7.  39  b.   So,  and  for  the 
same  reason,  upon  a  cesser  in  such  case  the  lord  ought  to  have 
(t)  several  writs  of  Cessavit;    and  therewith  agrees  3  E.  3.  47  rvftefvif^t 
a.  b.+  18  E.  3.  Cessavit  SO.  (f)  10  Ed.  4. 1  b.  &  2  a.  (g)  10  Hen.  40.  "•''~'^'^' 
7.  24  a.    So  upon  several  tenures  the  tenant  shall  have  seve-  t  l8E.3.48b^ 
ral  writs  of  mesne  against  the  mesne,  and  shall  not  join  them  (yT^Bn^oes-- 
in  one  writ ;  and  therewitli  agrees  (h)  2  H.  5.  2  b.    And  one  sayit24. 
shall  not  have  one  writ  of  ward  of  the  body  and  land  upon  Fitz.CessavitS. 
several  tenures,  as  it  is  held  in  6  E.  3.  48  a.  b.  3  H.  6.  53.  17  ^^^/i^**" 
H.  6.  Gard.  117.  But  a  writ  of  ward  of  land  was  founded  upon  (h)  Fitz.Me8n. 
two  several  tenures  in  46  E.  3.  tit.  Brief  619.  but  there  it  is  ^* 
held,  that  if  he  had  demanded  the  body,  the  writ  should  h^ve 
abated.    Then  suppose  B.  by  one  deed  gives  the  manor  of  D. 
to  A.  and  to  the  heirs  of  his  body,  and  afterwards  B.  by 
another  deed  gives  50  acres  of  land  to  A.  and  to  the  heirs  of 
his  body,  and  afterwards  A.  dies  without  issue,  the  donor  upon 
these  two  distinct  gifts  shall  not  have  one  writ  of  Formedon  in 
reverter,  supposing  Quod  idem  B.  dedit  prcedici*  manerium  et 
quinquaginta  acras  terr^e  cum  pertinentiis  eidem  A,  et  quce  ad 
pruefaf  S.  reverti  debent,  8fc.  no  more  than  upon  several  feoff- 
ments, ut  supra,  and  tenures  reserved,  he  shall  have  one  writ  ^^^  Eschcla 
of  (f)  escheat,  or   one  writ    of  (A)   Cessavit;    both   which  13. f.n.B.209 
♦writs  suppose,  qUod  tenementa  prcsdicta  reverti  debent.     So  of  f  ♦  87  a.  ]     ^ 
two  several  distinct  gifts  to  one,  with  several  remainders  over  b.  Br.  Joynder 
to  one,  he  shall  not  have  one  writ  of  Formedon  in  remainder,  ?J)^E^47^ab 
nor  the  issue  of  such  a  donee  one  writ  o(  Formedon  in  de«  ioE.4.ib.2a.' 
scender,  for  the  foundation  of  these  writs  is  the  gift  which  is  10  H.  7.  24  a. 
distinct  and  several ;  and  therefore  in  such  cases,  upon  the  fj  pltT^Ss^' 
^veral  foundations,  there  ought  to  be  several  writs  founded.  savits/iSE. 
But  if  land  be  given  to  a  man,  and  to  his  sister,  and  to  the  3.48  b.  Cet« 
Iieirs  of  their  bodies  issuing,  in  that  case  they  are  joint- tenants  ^^^  ^' 
for  life,  and  have  (/)  several  inheritances,  «c.  the  brother  one  Sl^^foufldSten 

of  the  seyeral  estates  is  00c  and  at  one  time,  and  as  out  of  one  root.  (/)  Co.  Lit.  1S4  a.  18  E.  3. 
39  a.  b.  7  H.  4.  Iff  b.  Br.  Tail  9.  Br.  Estate  11.  Br.  Deraignm.  13.  5  Co.  8  a.  1  Leon.  213.  Vin.  Ab. 
Moietiess  A. 
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moiety,  to  him  and  to  the  heirs  of  bis  body,  and  the  sister  the 
other  moiety,  to  her  and  to  the  heirs  of  her  body ;  in  that  case, 
although  the  inheritances  were  several,  yet  because  the  found- 
ation was  one,  and  at  one  time,  and  as  out  of  one  root,  for 
that  reason  the  donor  shall  have  one  writ  of  Formedon  in  the 
reverter,  and  therein  shall  shew  the  gift  as  it  was  to  the  bro- 
ther and  sister,  &c.  and  conclude  in  the  close  of  the 'writ, 
quia  uterque  eorum  ohiit  sine  hcerede  de  corpore^  S^c  which 
words  prove  that  each  of  them  had  a  several  right ;  and  so  is 
1 1  Leon.  213.  ^^^  book  adjudged  in  Roger  Dardene's  case,  in  f  17  Edw.  3. 
51  a.  and  78  a.  b.  and  18  Ed.  3.  S9  a.  b.  which  is  all  one  case. 
(a)  Dyer  145.    So,  if  lands  be  given  to  (a)  father  and  son,  and  to  the  heirs  of 
pi.  64.  their  two  bodies  begotten,  the  remainder  over  in  fee,  and  af- 

1  Leon.  213.  terwards  the  father  dies  without  any  issue  but  the  son,  and 
afterwards  the  son  dies  without  issue,  and  a  stranger  abates, 
he  in  the  remainder  shall  have  one  Formedon  in  the  remain- 
der, although  the  estates  tail  were  several ;  yet  forasmuch  as 
well  the  several  estates  in  tail  and  the  remainder  also  de- 

Iiend  upon  one  joint  estate  in  the  father  and  son  for  their 
ives,  and  all  begin  at  one  time,  for  this  reason  one  Forme^ 
(h)  17  E.3. 51  don  in  the  remainder  lies.  So  in  the  said  case  of  (b)  17  Edw. 
a.78a.b.         3.  if  land  had  been  given  to  brother  and  sister,  and  to  the 

heirs  of  their  two  bodies  begotten,  the  remainder  over  in  fee, 
if  the  brother  dies  without  issue,  now  the  sister  has  an  estate 
for  life  in  one  moiety,  the  remainder  over  in  fee,  and  for 
the  other  moiety  an  estate  tail,  the  remainder  in  fee,  and  af- 
terwards the  sister  has  issue  and  dies,  and  a  stranger  abates, 
now.  for  one  moiety  the  remainder  begins,  and  after  the  is- 
sue dies  without  issue,  although  the  remainder  falls  at  several 
times,  yet  he  in  remainder  shall  have  one  Formedon  for  both 
remainders,  which  depend  upon  one  and  the  same  estate,  come 
to  one  and  the  same  person.  And  so  is  the  book  to  be  in- 
(c)Fitz.  Brief,  tended  in  (c)  31  Hen.  6.  14  b.  where  it  is  said,  a  man  may 
113.  Post.  65    have  one  Formedon  of  divers  gifts.     Vide  44  Ed.  3.  tit.  Tail 

13.  a  good  case,  and  50  Edw.  3.  tit.  Feoffments  and  Faits,  97. 
and  7  Hen.  4. 88. 
*87b.  1        *^^  ^^  was  ((/)  resolved  in  the  case  at  bar,  that  when  the 
^  2  BrowDi.    ^hole  is  devised  to  Marion  in  tail,  although  the  devisor  di- 
275.  s.  C.         vides  the  remainders  by  moieties;  yet,  when  the  whole  land  re- 
mains to  Catharine,  and  all  the  remainders  depend  upon  one^ 
estate,  and  begin  by  devise  at  one  time,  the  heirs  of  the  body 
of  Catharine  shall  have  one  Formedon  in  the  remainder,  in  the 
same  manner  as  if  the  remainder  had  been|limited  to  Catharine 
and  Johan,  and  to  the  heirs  of  their  two  bodies,  the  remainder 
for  default  of  issue  of  Joban  to  Catharine,  and  to   her  heirs 
for  ever. 
I     ctio       al       ^"^  ^"^^  actions  real,  which  are  founded  upon  a  tort  or 
which  are         deforcement,  and  do  not  comprehend  any  title  in  them,  there, 
founded  upon    the  demandant  may  demand  in  one  writ  divers  lands,  and  te- 
d^^^'  nt      nements,  which  come  to  him  by  several  titles:  as  if  divers 

and  do  not  comprehend  any  title  in  them,  the  demandant  may  in  oae  writ  demand  divtn 
lands  and  tenements  which  come  to  him  by  seyeral  titles.  Q.  Carthew  454.  Com.  Dig.  Ac- 
tions G. 
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manors  descend  to  me  from  several  ancestors,  and  I  am  dis- 
seised or  deforced  oP  them,  1  may  have  a  writ  of  right,  or  a 
writ  of  entry  in  the  nature  of  an  assise,  or  a  writ  of  assise,  and 
comprehend  all  these  rights  in  one  and  the  same  writ,  because  - 
in  these  cases  no  title  is  made  in  the  writ.  Vide  L.  5  Ed.  4. 
80.  12  Ed.  4.  1  a.  17  Ed.  3.  52.  17  Ass.  10.  12  Ed.  3. 
Ass.  112.  22  Ass.  p.  52,66.  7  Ass.  p.  iS.  7  Ed.  3.  Assise 
138.  15Ed.  3.  ChargeO.  15Ass.pl.  J  I.  But  if  I  bring  a 
writ  of  entry  on  a  disseisin  done  to  my  mother  or  aunt  co« 
parceners  in  fee-simple,  the  writ  shall  abate,  for  here  title  is 
made  in  the  writ ;  and  it  appears  that  there  were  several 
causes  of  action,  because  the  title  is  by  several  ancestors,  and 
therewith  agrees  the  book  in  (a)  31  Hen.  6.  14  b.  and  43  Ed.  («)  Ante  B7  n. 
3.  17  a.  So  if  an  estate  tail  descends  to  two  daughters  co-  Fitz.  Brief  113. 
parceners,  and  one  enters  into  the  whole,  and  the  other  has 
issue,  and  she  who  enters  dies  without  issue,  in  that  case  the 
issue  shall  have  several  writs  of  Formedon  in  the  descender 
of  one  moiety  of  the  possession  of  his  mother,  quam  imi* 
mul  tenuiL  and  of  the  other  moiety  of  the  possession  of  his 
^and    mother:    and  therewith  agrees  (6)  43  Edw.  3.    16.  C*}™x.For.i 

®,,-.  '  ov''  medon  24. 

and  17.  Br.  Formed. 

54.    Br.  Brief.  504.    2E.4.23. 

And  in  personal  actions  the  plaintiff*  may  comprehend  se-  In  personal  ac- 
veral  wrongs,  and  several  causes  of  actions,  as  one  action  of  H^.°\j5® 
trespass  for  several  trespasses  committed  at  several  days,  and  ^mprehend 
in  several  places.     Vide  (c)  31  H.  6.  14  b.  (rf)  8  Edw.  4.  5  a.  sereral  wrongs 
and  44  Edw.  3.  34.     14  Hen.  8.  12  b.    F.  N.  B.  60.     An  ac-  J^^Jf  */^^, 
tion  (e)  of  waste  upon  several  leases,  for  in  the  prohibition  of  fi^Qg. 
waste  at  the  common  law  against  tenant  in  dower,  &c.  da-  (c)  Fits.  Br. 
mages  were  only  recovered,  which  *  was  in  the  personalty  :  **^  -^j      ^ 
so  of  debt  {f)  upon  several  leases.  k  p]^  ^CJ. 

116.  {e)  F.  N.  B.  60  f.  Cro.  Jac.330.  Popham  25.  Com.  Dig.  ActionsG.  (/)  31  H.  6. 14  b.  Yelr. 
63.  Fiiz.  Br.  113.  S  £.  4.  5  a.  Mo.  914.  Fitz.  Tresp.  116.  Cr.  Jac.  68.  Nov  3.  1  Brownl. 
S6,  87. 

Note,  reader,  as  to  the  bringing  of  writs  of  Formedon^  If  aremidn- 
these  differences  :    1.  If  a  remainder  be  executed  in  a  writ  of  derbe  ezeent- 
Formedon  in  the  (g)  descender  he  shall  never  speak  of  this  re-  ^'  ^^' 
mainder,  but  the  general  writ  of  Formedon  in  the  descender  writ  of  F^ 
shall  serve  in  that  case,  and  he  shall  count  of  an  immediate  «N«i^intlie 
gift ;  for  he  cannot  have  a  Formedon  in  the  remainder,  when  ^ST^^t'^Deak 
the  remainder  is  once  executed.     But  if  a  lease  for  life  be  of  thiTrenu^ 
made,  the  remainder  in  tail  to  A.  the  remainder  in  tail  to  B.  der,  butthe   , 
if  A.  dies  without  issue  in  the  life  of  the  tenant  for  life;   if  5f°pSLj«fcit 
B.  be  driven  to  his  Formedon  in  the  remainder,  in  his  Forme^  inthedescen- 
don  be  ought  to  mentjon  the  remainder  to  A.  although  it  was  der  shaU 
determined  and  spent,  as  is  aforesaid.    For  the  demandant  in  ^^eount  of 
the  Formedon  in  the  remainder  ought  to  make  (h)  mention  of  ui  immediate 
all  the  precedent  remainders  in  tail,  8  Ed.  3.  19  a.  b.    38  Ed.  g^>  for  he 
3.  26  a.  b.  1 44  Ed.  3.  8  a.    50  Ed.  3.  1  b.     11  H.  4.  39  a.  ^^^^^^ 

the  remiundery  when  the  remainder  is  once  executed.  (g)  1  Mod.  Reo.  219, 230.    Film.  234. 

F.N.B.219a.b.d.Reg.Ori9.244a.  3  Mod.  263.  Booth  152.  (A)  Hob.  282.  tFiti.Fof^ 
■Md.  26,  28.    Br.  Formed.  14.    Booth.  153. 
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18  Hen.  8.  4.  F.  N.  B.  219.    Vide  Register  239  b.  and  243 
b.  and  244  a.  brevia  nunauam  faciunt  mentionem  de  remanere 
If  a  man  quando  breve  est  in  the  descender.     2.  If  a  man  brings  a  For' 

brings  a  For-  medofi  in  (a)  reverter  or  remainder  as  heir,  the  omission  of 
raSrOTre-  theeldes  son  who  survived  the  father,  or  the  like  in  the 
mainder  as  pedigree,  on  the  part  of  the  donor,  of  hitn  in  the  remainder, 
heir,  the  omis-  shall  abate  the  writ ;  but  of  the  part  of  the  donee,  although 
^^nwho^^'  the  donee  had  many  issues  in  lineal  descent  inheritable  to  the 
spiriyedthe  estate  tail,  and  who  held  the  estate,  the  demandant  need  not 
fiKther,  or  the    name  any  of  the  issues  in  the  clause  et  quce  post  mortem;  but 

dkree  of*h?m  ®'^*^"  ^^y»  ^'  ?"^  P^^^  morlem  of  the  donee  ad  ipsum  reverti  dip- 
in  theVemain-  betj  CO  quod  the  donee  died  without  issue  ;  and  that  for  two 
der,onthe        reasons:  I.  Because  the  demandant  is  a  stranger  to  the  pedi- 

donor^shaii  a-  ^^^^  ^^  ^^^  donee.    2.  Because  if  the  issue  shall  be  supposed 

bate  the  writ:  by  the  writ  to  die  without  issue,  yet  it  may  be  that  the  estate- 

but  of  the  tail  is  not  spent,  for  the  issue  may  have  brothers,  or  cousins 

Sonec^d^*  inheritable  to  the  donee,  and  the  land  ought  not  to  revert  to 

though thedo-  the  donor  so  long  as  the  estate  tail  continues.    And  in  some 

nee  had  many  old  written  Registers  the  clause  is,  eo  quod  the  issue  died 

dS^'Tnt^inhT^  without  issue.     But  the  printed  Register,  which  imitates  the 

ritabletothe  most  ancient  and  most  true  precedents;   et  quod  post  mortem 

estate  tail,  and  \f  i\\e  Aonee  reverti  debet^  eo  9?/o(/ the  donee  died  without  is- 

«tet?Acde-  sae,  and  therewith  agree  22  Hen.  6.  3Q.  by  the  Justices,  4 

mandantneed  Eliz.  f  Dyer  216  by  the  Justices,  and  28  Hen.  8.   Dyer  14, 

not  name  any  16.    Vide  18  Edw.  3.  42.     26  Edw.  3.  75.    25Edw.  3.  44. 

""Vi^RftT^  42  Edw.  3.  20.    44  Edw.  3.  40.    ♦lO  Edw.  3.     35  Edw. 

in  thf dansi  ^'   ^^^^^  ^^  *''•      ^  *  ^dw.  2.  Formedon  58,  59.     Roister 

^tqttmpost  2S9  a.  b.    3.  In  a  Formedon  in  the  (6)  descender,  the  de- 

jNor/fm,  but  niaudant  (because  he  is  privy,  and  ought  to  know  his  pedigree 

pott  morumof  ®"^  descent)  ought  to  make  mention  of  every  one  to  whom  any 

the  donee  ad  right  did   descend  ;  as  ailer  a  discontinuance  made  by  the  &- 

iptmm  reverH  thcr,  if  the  elder  son  survived  his  father,  and  died  without  issue^ 

the'doner^ed  5"®'  ^^^  younger  brother  ought  to  make  mention  of  him  in  ok. 

withoutissue.  Formedon  in  the  descender,  otherwise  if  the  elder  brother  diec9 

In^Formedim  without  issue  in  the  life  of  the  father :  a  fortiori  he  ought  tcs 

"***h^?^*^°^"  ™^'^®  mention  of  every  heir  in  tail  who  held  the  estate  ;  tbaH 

mandantonght  *®5  ^^^   ^^®  seised  by   force  of  the  tail  :  but  observe  als 

Co  make  men-  therein  a  diflerence;   for  if  any  of  the  heirs  in  tail  surviv 

tionof  every  their  father  and  hold  the  estate  tail,  he  ought  to  be  named  ii 

any  ri^de-     ^^^  ^"*  ^^^  ®"^  ^^^^  5  ^^^  ^^  ^^  survives,  and  dies  before  h 
soended.  was  seised,  he  need  not  name  him  heir,  but  may  name  hi 

a)  F.N  .B.  220  SOU  only,  et  quod  post  mortem  prwd*  D.  et  JB.  filii  ejusdem  1 
J-lsO.Fitz.  ct  E.  jfilii  et  kceredes  prced^  jD.,  8fC.    So  is  the  writ  whe 
BooUi  155. '      ^^^  elder  son  doth  not  enter,  and  when  the  younger  son  e 
Carth.  128.       ters  and  is  seised.     Vide  Register  238  b.     F.  N.  B.  212 
Lncas  362.        iQ  E.  3.  49,  50.  44  E.  3.  21, 40.    4  E.  2.  Formedon  48.  11 1 
1 1^.216. pi.    2.  t6trf.56.  46  E.  3.  9.  6  E.  3.  261.  8  E.3.  379.  11  H.  4.  72  !:>- 

56.    '  (6)  Cr. EL  842.    Cr.  Car.  435.    Cr.Jac.412.    Hoh.  61, 52,  282.    F.N.  B.  220  d. Rose  173. 

In^Fcrmedtm       4.    In  B  Formedon  in  the  descender,  the  demandant  (r^ 

in  the  descend- 
er the  demandant  ought  always  to  make  himself  son  and  heir,  or  cousin  and  heir  to  him  who  waf 
last  sdsed  by  force  of  the  tail,  for  a  later  seisin  of  any  heir  in  tail  shall  aiiate  the  writ.        (c)  Uo'^ 
51,  62.    F.  N.B.  212  b.    Booth  144.  Com.  Dig.  Pleader  3  £.  2. 
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ou,^ht  always  to  make  himself  son  and  heir,  or  cousin  and 
heir  to  him  who  was  la^^t  seised  by  force  of  the  tail,  for  a  later 
seisin  of  any  heir  in  tail  after  shall  abate  the  writ.   2.  He  who  laTt^ScT* 
was  last  seised  oua;ht  to  be  made  l;eir  in  tail  to  the  donee,  or  oufirht  to  be 
otherwise  the  writ  is  vicious;  and  it  is  not  sufficient  that  he  ™J^®  ^u^^a 
be  named  son,  for  he  may  be  son  and  not  heir.  But  the  surest  ^^^  or  other- 
way  for  the  demandant,  is  to  make  every  one  he  names  in  the  wise  the  writ  is 
writ  to  be  +son  and  heir  in  the  writ,  although  they  were  never  yicious ;  and  it 
seised  by  force  of  the  tail ;  and  it  is  not  material,  althous;h  he  that°hc  be"*" 
names  them  heirs  whether  they  were  seised  or  not,  and  there-  named  son, 
by  the  demandant  will  be  certain  to  make  himself  heir  as  well  for  he  may  be 
to  the  donee  per  Jbrmnm  doni^  as  to  him  who  was  last  seised,  ^^i^. 
And  therewith  ag^ree  («)  22  H.  6.  36  a.    8  H.  6.  Formedon  4.  Thegureat 
II  H.6.  20.  8E.3.  11.     JOE.3.49.    27Ed.3.8L    31  Ed.  way  is  for  the 
3.  29.    48  E.  3.  7.    49  Ed.  3.  2 1 .     Rei^.  238.     F.  N.  B.  212.  demandant  to 
And  note,  m  ihe  Formedon  \\\  descender  there  is  the  clause  "n^ehe^namea 
tt  quod  post  mortem^  Sfc.  and  then  the  descent,  and  no  clause,  in  the  writ  to 
de    €0    qnodf  <S'C.    for    that    serves    most    convenient    when  hc«onand 
the    estate  tail   is    spent,  which   serves  well    in   Formedon  ^[^^although 
in  the  reverter  and  remainder,  but  not  in  descender,  unless  theywerenerer 
in  special  cases.     And  so  by  these  differences,  and  the  rea-  seised  by  force 
son*  of  them,  you  will  better  understand  your  books.  ®p  *  89  a'  1 

for  it  is  not  materia],  although  he  names  them  heirs,  whether  they  were  seised  or  not.        t  F*N. 
B.212f.      WBr.  Form.  37. 

Note  in  thecase  at  bar,  although  the  heirsof  the  body  of  Catha-  '^  '^e  ^^^^ 
fine  claim  the  remainder  by  descent,  yet  forasmuch  as  Catha-  ll2igJIJ*thewrit 
fine  was  never  seised  in  possession  of  the  estate  tail,  but  only  shaU  neyersay 
of  the  remainder  ;  for  this  cause  the  writ  should  say,  remanere  debet  descent 
debet^  and  not,  desccndere  debet :  for  the  writ  shall  never  say,    '^*' 
that  the  thing  ought  to  descend  to  one  as  son  and  heir,  if  the 
ancestor  was  not  seised,  by  the  rule   in  the  Register  241. 
a.  b. 


FRAUNCES'S  CASE, 


Mich.  7  Jacobi  1. 


Iji  replevin,  the  defendaQt  avowed  taking  the  cattle  damage  feasant.     The        Milfisr 
plaintiff  pleaded  in  bar  a  devise  to  one  I.  of  the  lands  in  which,  &c«      ^     ^* 
for  sixty  years,  who  demised  them  to  the  plaintiff  for  one  year.    The  PtVlU.— 89b« 
defendant  replied,  a  feoffment  in  fee  after  the  making  the  vilU  to  the 
use,  amongst  other  uses,  of  the  said  I.  for  sixty  years  after,  th^  death  of 
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the  devisor,  with  a  proTiso,  if  the  said  I.  should  disturb  T.  and  othen, 
&c.  so  that  they  could  not  quietly  enjoy  the  tenements  the  devisor  con- 
veyed to  them,  &c.,  or  if  the  said  I.  should  not  permit  the  executors  of 
the  said  devisor  to  have  and  remove,  &c.  all  the  goods  and  chattels,  &c. 
of  him  the  said  devisor,  which  should  then  be  in  his  mansion  house,  or 
if  he  should  do  any  thing  to  impede  and  frustrate  the  intention  of  the 
devisor  expressed  in  his  will,  the  use  should  cease  and  be  void.  And 
further  pleaded,  that  I.  entered  into  a  house  where  certain  goods  of 
the  devisor  were,  and  took  them ;  and  that  the  executors  came  and  re- 
quested the  said  I.  to  let  them  take  away  the  said  goods,  but  that  the 
said  I.  would  not  permit  the  executors  to  take  them  away  :  but  thtt 
he  altogether  prevented  and  hindered  them  from  so  doing;  and  then 
the  defendant  concluded  his  replication  by  averring  that  the  said  use 
to  I.  ceased.  On  demurrer,  judgment  ^as  given  for  the  plaintiff. 
And  resolved, — 1.  The  words  of  the  proviso  are  suificiciit,  to  make  the 
use  limited  to  I.  for  years,  cease.  S.  A  denial  by  parol  is  not  any 
breach  of  the  condition,  but  there  ought  to  be  some  act  done;  asafr 
ter  request  made  by  the  executors  shutting  the  door  against  them,  or 
laying  his  hands  upon  them.  S.  If  the  defendant  had  shewed  a  spe- 
cial act  of  disturbance  against  the  words  of  the  proviso,  yet  the  said  I« 
should  notlose  his  term,  for  being  a  stranger  to  the  feoffment,  notic^ 
ought  to  be  given  to  him  of  the  proviso  and  of  the  will.  4.  Although 
the  title  by  which  the  plaintiff  claims  in  his  bar  to  the  avowry  is  de- 
stroyed, yet  he  shall  have  judgment  by  reason  of  the  title  which  the 
defendant  has  given  him. 

The  feoffee  of  land  or  bargainee  of  a  reversion  by  deed  indebted  oiid 
enrolled  shall  not  take  advantage  of  a  condition  for  nonpayment  of 
rent  reserved  on  a  lease,  upon  demand  by  them ;  unless  they  have  first 
given  notice  to  the  lessee  of  the  feoffment,  &c. 
If  there  be  a  bargain  and  sale  of  a  manor  by  deed  indented  ind  en- 
.  rolled,  and  a  copjr holder  before  any  notice  given  to  him  of  the  bargain 
and  sale  refuse  to  pay  his  rent  to  the  bargainee,  it  is  not  a  forfeiture 
of  which  the  lord  can  take  advantage. 

Mf  a  feoffment  be  made  on  condition  that  the  feoffee  shall  give  the 
land  to  the  feoffor.and  to  the  wife  of  the  feoffor,  and  to  the  heirs  of 
their  two  bodies  oegotten,  the  remainder  to  the  right  heirs  of  the 
feoffor  if  the  husband  dies,  living  the  wife,  the  feoffee  ought  to  make 
the  estate  to  the  wife,  &c.  as  near  the  condition  and  as  near  the  inteat 
of  the  condition  as  he  can  make  it,  viz.  to  the  wife  for  life,  without 
impeachment  of  waste,  and  after  her  decease  to  the  right  heirs  of  her 
husband  and  her  begotten,  remainder  to  the  right  heirs  of  her  hus- 
band.* 

•When  a  man  binds  himself  to  perform  the  award  of  a  stranger,  it  b 
not  necessary  to  give  him  notice  that  the  stranger  has  made  his  award.* 
S.  C.  Brownl.277. 


[  *89  b.  ]  *In  a  replevin  between  Richard  Milner,  plaintiff,  and  Thomas 
3Biii8t.327.  Fraunces,  defendant,  which  began  Mich.  6  Jacobiy  Rot.  2820, 
Cart  172.  1  of  his  cattle  taken  at  Bloxwich  in  the  county  of  Stafford,  in  a 
Ron.  430,431.    place  called  Newland,  the  defendant  did  avow  the  taking  of 

the  cattle  in  the  place  where  which  contained  six '  acres,  &c. 
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because  it  was  his  freehold,  and  so  did  avow  for  damaget.  1 6  Mod.  158. 
The  plaintiff  in  bar  to  the  avowry  pleaded  that  one  Richard 
Fraunces  was  seised  of  the  said  six  acres  in  fee,  and  held 
them  in  socage,  and  7  December  45  Eliz.  by  his  will  in  writ- 
ing (whereof  he  made  Richard,  Edward,  and  James  his  sons 
his  executors)  devised  them  to  John  Fraunces  his  eldest  son 
for  the  term  of  sixty  years,  if  the  said  John  should  so  long 
live,  the  remainder  thereof  to  the  said  Thomas  Fraunces  for 
his  life,  the  remainder  to  the  heirs  males  of  the  body  of  the 
said  John  Fraunces,  the  remainder  to  the  heirs  males  of  the 
body  of  the  said  Thomas  with  divers  remainders  in  tail  to  his  Hard.  133. 
other  sons,  the  remainder  to  the  right  heirs  of  the  devisor: 
and  afterwards,  30  Jan.  next  following,  the  devisor  died,  by 
which  John  Fraunces  entered  into  the  said  six  acres,  and  was 
thereof  possessed,  and  ?5  Martiij  5  Jac.  demised  the  said  six 
acres  to  the  plaintiff  for  one  year  next  ensuing,  wherefore  he 
put  in  his  said  cattle,  &c.  In  answer  to  the  bar  of  the  avow- 
ry the  said  Thomas  Fraunces  said,  *that  the  said  Richard  [  *  90  a.  J 
Fraunces  the  father  was  so  seised,  &c.  and  made  his  will,  as 
in  the  bar  to  the  avowry  is  alleged.  And  further,  that  the  said 
Richard  Fraunces  the  father  was  seised  in  fee  of  twenty  acres 
of  pasture  in  Tibbington,  and  of  a  house  and  five  acres  of 
land  in  Dorlaston  in  the  said  county,  and  also  of  the  said  ^\x 
acres,  in  which,  &c.  And  the  said  Richard,  the  father,  after 
the  making  the  said  will,  8  Jan.  45  Eliz.  by  his  deed  of  all 
the  said  lands,  did  enfeoff  Richard  Fraunces  his  son,  and 
John  Alport,  and  their  heirs,  to  the  uses  and  intents  follow- 
ing, sciL  to  the  use  of  Richard  Fraunces  the  father  for  his 
life;  and  after  his  death,  of  the  lands  in  Tibbington,  to  the 
use  of  the  said  Thomas  Fraunces  and  his  heirs  ;  and  of  the 
lands  in  Dorlaston,  to  the  use  of  the  said  James  Fraunces, 
his  heirs  and  assigfis  ;  and  of  the  said  lands  in  Bloxwich,  in 
which,  &c.  to  the  use  of  the  said  John  Fraunces  for  sixty 
years  after  the  death  of  the  said  devisor,  if  the  said  John  so 
long  should  live ;  and  after  to  the  use  of  the  said  Thomas  for 
life ;  and  after  to  the  heirs  males  of  the  body  of  the  said 
John  ;  and  afterwards  to  the  heirs  males  of  the  body  of  the 
said  Thomas,  with  divers  other  remainders  in  tail  to  his  other 
ions  ;  the  remainder  to  the  right  heirs  of  the  feoffor,  with  this 
proviso  in  the  deed  :  et  ullerius  per  scripV  prcBiT  {a)  provisum  (a)  co.Lit. 
fiiii,  quod  si  prandC  Johan*  Fraunces  disLurbaret  ennd*  Tho-  203  b. 
mam  fraunces^  vel  prced^  Jacobum  Fraunces^  xel  hcered^  xel  ^^^^T^V^'c 
%8sign*  eorunijVel  alfcuf  eorumyS^c.  Sic  quod  non  polerint  quiete  Car.  129.  i 
habere  tenere  et  gaudere  talia  terras j  tenementa  et  hcereditamenla^  Roll.  430,  431. 
jualia  ipse  idem  Richardus  Fraunces  pater  conveiasset  eis  et  cui^ 
\ibet  vel  alicuieoruniy  vel  aliquam  partem  et  pdrcellum  hujusmodi 
lerrarum  tenementorum  et  hasredilamentorumy  vel  si  prasd^  Jo* 
han*  Fraunces,  executores  administratores  sive  assign*  sui,  Src. 
non  permitter'  executores  ipsius  Rich*  Fraunces  vel  eorum  assign* 
juiete  habere^  removere^  capere  et  asportare  omnia  et  qucelibet 
Tona  et  catalla  ipsius  Rich*  rr ounces  patris  quce  essent  et  rema^ 
lerent  in  tunc  sua  dome  mansionaliyetc*  velfacerent  aliquam  rem 
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ad  impetidendfim  vfl  deteriorandum  intentionem  ipsius  Richardi 
Frounces  patris  concern^  eadem  in  ejus  ultima  zoluntate  et  its- 
tamento  expressa,  quod  tunc  prad*  usus  limitaV  prcpfato  Johan 
Fraunces  et  hcered'  suis  cessarent  et  penifus  vacui  essent  ad  omnes 
intentiones:  and  afterwards,  30  Jan.  45  Eliz.  Richard  the  fa- 
ther died,  and  the  said  John  entered  into  the  said  six  acres, 
and  was  thereof  pospesped,  the  remainder  over  as  aforesaid  ; 
and  that  the  9aid  Richard  the  father,  at  the  time  of  the  said 
feoffment,  did  dwell  in  a  house  in  Bloxwich  aforesaid  which  is 
the  messuage  mentioned   in  the  said  proviso.     And  that  the 
said  Richard  the  father  was  possessed  of  a  bedstead,  a  table- 
board,  and   a  cupboard,  as  of  his  proper  snoods,  and  died 
f  *  90  b.  ]    thereof  possessed  in  the  said  house ;  *after  whose  death  the 
said  John  entered   into  the  said  house  where  the  said  goods 
were,  and  took  them,  and  was  thereof  possessed ;  and  the  said 
executors,  12  Feb.  45  Eliz.  came  to  the  said  house,  and  there 
then  would  have  taken  and  carried  away  the  said  goods,  and 
requested  the  said  John,  ad  permittendum  ipsos  bona  et  cataUa 
proid'  capere  et  asportare^  priedict^  Johan*  Fraunces  adlunc  et 
iti*  non  permisit  ipsos  exccuV  capere  et  asportare  bona  et  ca- 
talla  prced*    secund*   fonnom    et  effectum  prced'   scrtpti  feof- 
famenti^  sed  idem  Johan'  ne  ipsi  bona  et  catalla  prced'  in  eoS 
messuagio^  ut  prmfertur  existent'  caperent  vel  asportare^ti  penilus 
prohibuit  et  impcdivit;  by  which  the  said  term  of  sixty  years 
limited  to  the  said  John  ceased  :  whereupon  the  said  ThoniaB, 
as  in  his  remainder,  entered,  and  was  thereof  seised  for  life, 
&c.  upon  "which  the  plaintiff  demurred  in  law.     And  it  ttbs 
objected  on  the  plaintiff  ^s  part,  that  the  said  proviso  was  ut- 
terly void  to  cease  the  use  limited  by  the  said  deed  to  the  said 
John,  for  nothing  by  the  same  deed  is  limited  to  him  but  for 
sixty  years;  for  inasmuch  as  he  took  but  a  lease  for  years,  the 
remainder  limited  to  his  heirs  males  of  his  body  after  the  death 
of  Thomas  did  not  vest  in  him,  but  remained  in  contingency: 
otherwise  if  John  had  taken  an  estate  for  life,  and  the  previa) 
made  void  the  use  and  uses  limited  to  the  said  John  FrauDces 
and  his  heirs,  where  no  jsuch  use  was  limited  to  him  ;  and 
therefore  the   proviso  void :    and   provisoes  and  conditions 
which  go  in  destruction  and  defeasance  of  estates  are  odious 
in  law,  and  shall   be  taken  strictly,  and  shall  not  be   con- 
strued  to  make  void  any  other  use  or  estate  which  is  not  with- 
(«)  Co.  Lit.        in  the  words  of  the  proviso  ;  for,  (a)  conditio  beneficialis  (fatt 
2^^**  statum  construit^  benigne  secund'  vcrhor^  intentionem  est  t«- 

terpretanda^  odiosa  autem  qutje  statum  destruit^  stricte  secunt 
If  a  feoffment  verbor'  proprietatem  est  accipienda  :  as  if  a  feofiinent  be  made 
^ndition°that  ®°  ^"^*^  ^ *^  condition  that  the  feoffee  shall  give  the  land  to 
the  feoffee  shall  the  feoffor,  and  to  the  wife  of  the  feoffor,  and  to  the  heirs  of 
Riye  the  land  their  two  bodies  begotten,  the  remainder  to  the  right  heirs  of 
Md'to^thr'^     the  feoffor,  if  the  husband  dies,  living  the  wife,  the  feoffee  by 

wife  of  the  feoffor,  and  to  the  heirs  of  their  two  bodies  begotten,  the  remainder  to  the  right  hdn 
of  the  feoffonif  the  husband  dies,  living  the  wife,  the  feo£fee  ought  to  make  the  estate  to  the  wife 
&c.  as  near  tne  condition  and  as  near  the  intent  of  the  condition  as  he  can  make  it,  «it.  to  the  wife 
for  life  without  impeachment  of  waste,  and  after  her  decease  to  the  right  hein  of  her  hnabaad  sad 
her  begotten,  remainder  to  the  right  heirs  x)f  her  husband.  (6)  Lit*  82  a.  b.  Co.  Lit.  218  b.  219 
a.b.     Lit.  s.  352. 
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w  oufii^ht  to  make  the  estate  to  the  wife,  &c.  as  near  the 
tion  and  also  as    near   the   intent  of  the  condition  as 

make  it  (as  Littleton  holds,  lib,  3.  cap.  Condition,  fol. 
rit.  to   demise    to  the  wife  for  term  of  her  life,  with- 
)   impeachment  of  waste  (a),  and  after  her  decease  to  (a)llCo.82b. 
jht  heirs  of  her  husband  and  her  begotten  (b);  the  re-  go  *'72^%> 
er  to  the  right  heirs  of  her  husband  :  so  Littleton  saith  a.    4  Co.  63a. 
if  the  husband  and  wife  die  before  the  deed  made,  &c.  l  Roll.  Rep. 
herewith  agrees  the  book  in  (b)  2  H.  4. 5.  by  all  the  Jus-  \^%27^''2 
ilthough  it  was  said,  (c)  18  Ass.  pi.  ult.  &  19  E.  3,  Entre  inst.  iifi.  Hob. 
ible  39.  are  contrar'y  :   but  when  conditions  enure  in  de-  132.    Poph. 
ion  of  estates,   then  they  shall  be  taken  strict;    as  if  a  l^V  J^tfiQ^"^ 
lakes  a  feoffment  in  fee  of  certain  lands,  upon  condition  270.    Brid«^. 
the  feoffee  shall  not  give  the  land  to  husband  and  wife,     [*  91  a.  | 

the  heirs  ol*  their  two  bodies  begotten,  if  the  husband  192.    Dyer4'7. 
ithout  issue,  and  the  feoffee  makes  a  lease  for  life  to  the  fl'oY*  *'J?^^' 
(vithout  impeachment  of  waste,  &c.  ut  supra^  it  is  no  jac.  216.    Co. 
I  of  the  condition,  for  it  is  taken  strict,  because  it  extends  Lit.  219  b. 
destruction  of  the  feoffment.     So  in  the  case  at  bar,  for-  ??v^  *: 

'  (6)lJones.181. 

kss.  18.    2  Co.  80  a.  81  a.    Br.  Condition  105.    Post.Ul  a.  Co.  Lit.  222  a.b.    6  Co.  74  a. 
138. 


at  if  the  privilege  of  bein«^  without 
iment  of  waste  be  omitted,  it  shall 
i  the  heir  of  the  feoffor,  for  whose 
it  was  omitted,  a  re-entry,  which 
lefeat  the  estate  of  the  wife.  JBm/r- 
ue.  Vol.  \.  p.  643.  and  the  authori- 
d  ia  note  S.  2.  ib. 

n  Litt.  s.  358.  it  is  said  the  feoffee 
>  let  the  land  to  the  wife,  for  term 
ithout  impeachment  of  waste,  the  re- 
after  his  (i.e.  A^r)  decease  to  the  heirs 
ddyof  her  husband  on  her  begotten^&c. 
.Wilmot,  in  giving  judgment  in  the 

Frogmorlon  v.  fVharry^  2  Black. 
8.  makes  the  following  remarks  on 
ose  in  Littleton.  **  When  an  estate  is 
Mfto  husband  and  wife  and  the  heirs 
eir  two  bodies,  the  word  heirt  is  a 
of  limitation,  because  an  estate  is 
to  both  the  persons  from  whose  bo- 
the  heirs  are   to    issue.    But  when 

given  to  one  only,  and  the  heirs 
o  (as  to  the  wife,  and  the  heirs  of 
ind  A.  B.)  there  the  word  heirt  is 
rd  of  purchase.  For  no  estate  tail 
>e  made  to  one  only  and  the  heirs  of 
i»erson  and  another.  This  appears 
Litt.  s.  352.  according  to  the  true 
ig  collected  from  the  original  Edi- 
The  common  Editions  make  the 
;  cy  pret  therein  mentioned  to  be  to 
idow,  and  '  let  heirs  de  corps  de  son 

de  liU  engendres  ;*  which  is  not  as 
IS  might  be  to  the  original  estate  in- 
d  if  the  husband  had  lived  ;  viz.  to 
iiubaad  and  wife  and  tlae  heirs  of 


ti 
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'*  their  two  bodies.  But  the  original  Edi- 
'*  tionbyLettou  and  Mackliuiain  Littlelon*s 
life-time,  and  the  Roan  Edition  which  is 
the  next  (both  which  my  brother  Black. 
**  stone  has)  read  it  thus  :  *  les  heirs  de  lee 
corps  de  son  Baron  el  luy  engendres,  which 
is  quite  consonant  to  the  original  estate. 
And  this  estate  to  the  widow  for  life,  and 
tlie  heirs  of  the  body  of  her  husband  and 
*<  herself  begotten,  Littleton  in  the  same 
"  section  declares  not  to  be  an  estate- tail.** 
Yid.  n.  3.  Co.  Litt.  26  a. 

The  position  in  the  text  suprh  seems  to 
have  escaped  the  notice  of  C.  J.  Wilraot; 
nor  is  it  referred  to  by  Coke  in  his  Com- 
mentary on  Litt.  s.  352.  It  accords  with 
the  reading  in  the  earlier  editions  of  Little- 
ton :  but  it  is  somewhat  remarkable,  that  in 
Lewis  Bowleses  case^  1 1  Rep.  83  a.  it  is  said 
that  the  estate  shall  be  made  to  the  wife 
fur  term  of  her  life  without  impeachment 
of  waste,  the  remainder  to  the  heirs  of 
the  body  of  her  husband  of  her  begotten. 
I  have  compared  the  translation  of  the 
passage  in  the  Eighth  Report  with  the 
French  Editions  ot  1611  and  1624,  and 
found  it  correct.  The  translation  of  the 
passage  in  the  Eleventh  Report,  as  given 
m  this  note,  has  a1<«o  been  compared  with 
the  editions  of  that  Report,  in  1614  and 
1627,  and  found  correct.  The  case  in  the 
Year  Book  2  H.  4.  5.  which  is  also  to 
be  found  in  Fitz.  Ab.  Cond.  5.  and  Brook 
Ab.  Cond.  33.  throws  no  light  on  this  sub- 
ject 
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asmuch  as  the  said  provi^^o  extends  to  the  destruction  of  a 
former  use  and  estate,  it  shall  be  taken  strictly,  and  shall  not 
destroy  another  use  by  construction,  than  that  only  to  which 
^•^*^o^*  in  words  it  extends.  To  which  it  was  answered  and  resolved 
me  su^denT  ^J  ^^^  whole  Court,  that  it  is  true,  that  conditions  or  provisoes 
to  make  the  which  will  destroy  former  estates,  shall  be  taken  (a)  strictly  ^ 
use  limited  to  but  in  this  case  the  words  of  the  proviso  were  sufficient  to 
cc«»c7^*"  cease  the  use  limited  to  John  for  years,  and  the  use  limited  to 
(a)  Co.  Lit.  ^^^  heirs  males  of  his  body  :  for  the  words  of  the  proviso  are 
205  b.  218  a.  quod  tutic  prosfV  usus  limitaii  prcefato  Johavt  Fraunces  et  hcRre- 
219b.  diV  suis  cessarent.  And  therefore  if  it  be  asked  what  uses  shall 

m.  Ab.  Cond.  ^^^^gg  ?  (|jg  proviso  will  answer,  prcedicli  usus :  if  ft  be  further 
asked,  to  whom  are  priedicli  usus  limited  ?  (he  proviso  Hill  ao- 
awer,  to  the  said  John,  and  to  his  heirs.     And  if  it  be  further 
asked,  what  use  expressed  before  in  the  indenture  is  limited  to 
John  ?  the  deed  will  answer,  to  John  for  sixty  years.     And 
what  use  beforementioned  in  the  indenture  to  his  heirs  ?  the 
deed  will  answer,  a  remainder  to  the  heirs  males  of  his  body : 
so  these  words  (prcedicli  usus)  by  reference  to  the  uses  hefore 
expressed  in  the  same  deed,  make  the  words  of  the  provii^o  to 
be  sufficient  to  cease  the  use  before  limited  to  the  said  John, 
and  the  said  use  before  limited  (o  his  heirs  (o  cease  :  and  it  is  all 
one  to  say  priedicli  usus  before  limited  to  his  heirs,  and  to  say 
the  uses  before  limited  prccdiclis  hccredibus :  in  both  which  cases 
this  word  (prcedicli)  has  as  strong;  a  reference,  as  if  the  uses 
(&)  1SA88.'1S.   before  limited  had   l>een   particularly  recited  in   the  proviso; 
Antca  90  b.       and  verba  accipicnda  sunl  cum  effeclu.     But  note,  reader,  the 
ll^^ecojin.  8«*^  ^^^^^  i"  (*)  18  Ass.  pi  uli  and  19E.  3.  Entr.  Cong.  39. 
Co. Lit. 222a. b.  are  not  contrary  to  Littleton,  and  (c)  2H.  4.  in  the  case  afore- 
Br.Cond.  105.   said  :  but  are  ruled  upon  another  reason,  el  hcec  sunl  diversojd 
l^^lL^^.bh    ^^^  adversa^  as  it  appears  in  the  Second  Part  of  my  Reports, 
ICo.  137b.        in  the  Lord  Cromwell's  case,  fol.  SOa.  where  the  said  cases 
Br.  Condit.  33.  are  very  well,  and  at  lar^e  explained  ;  and,  therefore,  the  out- 
n  Co^M^b*^*  ward  semblance  of  discord  between  our  books,   in  this  and 
2  Co.  SI  a.  b.      other  cases,  doth  arise  from  the  i«?;norance  of  the  inward  under- 
iJones  181.       standing  of  the  said  cases,  and  of  the  true  reason  and  rule  of 
ntea90  .        them  :  for,  for  the  most  part,  every  particular  case  is  adjudged 
par^tsBotan^  upon  a  particular  reason.     2.  It  was  resolved,  that  denial  by 
breacbof  tbe     parol  is  not(d)  any  breach  of  the  condition,  but  there  oun^htto 
condition,  but    be  some  act  done ;  as  after  request  made  by  the  executor  to(0 
bc^someact  ^    ®^"*  ^^^  ^^^^  against  them,  or  to  lay  hi-  hands  upon  them,  and 
f  *  91  b.  1    *^  have  resisted  them,  or  such  *Iike  acts,  so  that  by  reason  of 
done:  as  after    some  such  act,  he  would  not  sufler  them  to  take  or  carry  away 
request  made     the  said  goods,  according  to  the  said  proviso.  And  Coke,C.J> 
tora'shuttl^      held,  that  in  such  case  it  is  not  sufficient  to  say,  quodprai 
the  dour  ag^t  JoharC  fion  (f)  permisil  prced^  execulores^S^c.  quield  habere^  r^ 
them,  or  laying  mov^  et  cap*  pried'  bona^  or  that  prced^  JoharC  imped"  illos,  SfC, 
thtm?"^  "P^"  but  he  ought  to  allege  a  special  breach,  by  reason  of  somespe- 
IJ)  9Co  51  a.    ^^*i  disturbance  or  interruption  in  such  case  by  some  act,  +  to 
1  Roll. 430,438.  which  the  other  party  may  have  a  certain  answer,  and  upon 
1  Anders.  1.37.    which  a  certain  issue  may  be  taken,  of  which  the  jury  may  in- 

16E.  4.  10  b. 

}L*-  }J^^^  l^^-  ^  ^«>wnl.  277.  Cr.  El.  219.  Cr.  Jac.  679.  Cr.  H.  694.  1  Leon.  230.  (e)  1  RoH 
430,  431.  Cr.  Jac.  679.  (/ )  2  Ventr.  139.  Com.  Dig.  Cond.  N.  6  Mod»  150.  Sec  Cro.  Jac.  567. 
Garret  and  Taylor,      f  Comyn.  Rep.  228.    2  Saund,  181  a. 
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.quire,  and  the  Court  may  judg^e  if  it  he  a  sufficient  breach  of 
the  proviso,  or  not;  and  he  cited  the  book  in  10 E.  3.  40. 
Roger  FannelPs  case,  in  an  assise  brouorht  by  John  against  FoMneii  v.  Fan" 
Roger  Fannell  of  twenty  acres  of  land,  and  upon  nut  tori  neii  cited. 
pleaded,  the  assise  found  this  special  matter,  that  Roger  Fan« 
nell  leased   by  deed  to  John  the  plaintiff  a   house  and  the 
twenty  acres  of  land  for  twelve  years,  and  in  surety  of  his  term 
made  him    a  charter  of  feoffment  (a)   upon  such    condition,  (a)  Co.  Lit.' 
that  if  the  lessee  was  disturbed  within  the  term,  that  he  could  i^^^'i'J^^^u' 
not  have  the  tenements  till  the  end  of  the  term,  that  he  should  piu.  Ass.  I6i! 
hold  the  tenements  to  him  and  his  heirs  for  ever  :  and  further  Br.  ConditlOl. 
said,  that  John  was  disturbed  of  the  tenements  by  which  he  iJ^'llob 
was  seised  by  the  manner,  and  prayed  the  opinion  of  the  Court,  jqe.  3. 39  b. 
and  this  finding  was  insufficient  for  three  causes.     (..Because  40  iu  Hob.  35. 
the  recognitors  have  found  a  disturbance,  and  have  not  found 
by  whom  the  disturbance  was  made;  for  if  the  disturbance  was 
made  by  a  stranger,  without  the  assent  or  procurement  of  the 
lessor,  the  lessor  shall  not  lose  his  inheritance.     S.  They  have 
not  found  how  the  disturbance  was  made,  but  generally,  that 
the  lessee  was  disturbed  ;  so  that  the  Court  cannot  judge  that 
it  was  a  disturbance  to  make  the  lessor  lose  his  inheritance. 
3.  Whether  and  how  livery  and  seisin  were  made,  &c.   and 
therefore  it  appears  in  the  book,  that  Shard  asked  the  recog- 
nitors,— 1.  By  whom  he  was  disturbed  ?^    2.  How  he  was  dis^ 
torbed  ?    3.  If  livery  was  made   on  both  charters  ?    To  the 
first  they  answered  by  the  lessor.     To  the  second  by  the  sale, 
sc,  by  feoffment  in  fee.  To  the  third,  on  both.    And  thereupon 
John  recovered  quod  nota,  a  very  good  case  to  this  purpose. 
And  he  cited  also  the  case  in  35  H.  (i.  Barr.  162.  (b)  the  master  (5)  2Browni: 
of  St.  Catharines  leased  three  houses  to  one  by  indenture,  on  ^77.  Godb.  70, 
condition  that  he  should  not  permit  or  harbour  any  lewd  woman  owen66* 
within  the  said  houses,  if  he  be  warned  thereof  by  the  master,  Co.Lit.206b. 
or  his  servant;  and  if  she  remained  there  sij:^  weeks  after  warning  i  Roll,  454. 
by  the  master  or  his  servant,  that  then  the  master  and  his  sue-  cbo^^^'s 
cessors  should  re-enter  :  and  it  was  shewed,  that  the  lessee  did 
suffer  such  a  lewd  woman  to  dwell  there,  wherefore  such  a 
servant  of  the  master  gave  warning  to  him,  (that  he  should 
not  suffer  her  to  remain;)  and  he  would  not,  but  suffered  the 
said  woman  to  continue  there  by  the  space  of  six  weeks,  where- 
fore the  said  master  ousted  him,  &c.     To  which  the  lessee 
*said,  that  after  the  said  warning  given,  the  master  commanded   [  *  9S  a.  ] 
the  said  lewd  woman  to  be  in  one  of  the  said  houses,  and  to 
continue  there  for  six  weeks  after;  without  that,  that  she  was 
continued  there  by  the  said  plaintiff:  and  it  was  held  by  the 
whole  Court,  that  that  replication  was  not  good,  because  the 
indenture  is,  quod  non  permittat  any  lewd  woman  to  continue 
there  :  as  if  1  am  (c)  bound  to  you,  to  enfeoff  you  of  one  acre  ^c)  Cr.El.  694, 
of  land  before  such  a  day,  within  which  time  you  disseise  me,  374.  Moor404. 
that  is  not  to  the  purpose,  for  you  had  no  colour  to  enter  upon  c^^f^oell 
me,  and  I  may  re-enter  and  make  the  feoffment.     So  in  the  1  Roll.  453. 
same  case,  that  master  had  no  colour  to  put  the  lewd  woman 
into  possession ;  for  which  cause  the  lessee  might  well  put  her 
out.    So  it  is  no  plea,  without  (d)  special  matter  shewed :  C4  Cr.Jac.679. 

Cro.El.374. 
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wherefore  the  lessee  said,  that  the  master  ousted  him  and  with 
force,  and  against  the  will  of  the  lessee,  put  her  in  possession, 
and  made  her  continue  there  with  force,  against  the  lessee's 
will,  for  six  weeks,  &c.  and  that  was  held  a  good  plea.  And  so 
it  is  in  the  case  of  the  feoffment  before,  such  special  pleading 
is  good,  sc.  that  he  disseised  him,  and  kept  it  with  force,  sc^ 
that  he  could  not  enter :  and  these  are  the  words,  word  for* 
word  of  the  said  case:  a  fortiori  in  the  case  at  bar,  the  saicft. 
prohibition  by  words,  without  an  act  done  by  which  the  ex-* 
ecutors  cannot  take  the  goods,  is  no  breach  of  the  proviso.    3« 
3.  If  the  de-       It  was  resolved,  that  although  the  defendant  in  the  case  at  bar 
fendanthad       had  particularly  shewed  a  special  act  of  disturbance  against 
cISlict'oMis-    ^^^  words  of  the  proviso,  that  yet  the  said  John  should  not  lose 
turbance  his  term  ;  for  none  shall  lose  any  estate,  or  interest  which  be 

against  the  lawfully  has,  without  some  act  or  default  in  himself;  and, 
pro^o*Ve^^  therefore,  in  this  case,  forasmuch  as  John  the  eldest  son  was  a 
the  said  J.  Stranger  to  this  feoffment,  the  shall  not  lose  his  estate,  without 
ahouid  not  lose  (a)  notice  given  him  of  the  proviso,  and  of  the  will  of  his 
beingT*^*^^  father  (c).  (b)  Quod  nostrum  est  sine  facto  sive  defectu  noitro 
stranger  to  the  amilti  scu  ad  alium  transferri  non  potest.  And  the  opinion  of 
feoffment,  no-  (c)  Popham,  C.  J.  in  (rf)  MalloHe's  case,  in  the  Fifth  Part  of 
ri"en"tohim^f  ™/  Reports,  f.  113.  that  the  (c)  feoffee  of  land,  or  (/)  bargainee 
the  proviso,  of  a  reversion  by  deed  indented  and  inrolled,  shall  not  take 
and  of  the  will  advantage  of  a  condition  for  non-payment  of  rent  resenred 
The  feoffee  of  on  a  lease,  on  demand  by  them,  without  (g*)  notice  thereof 
land,  or  bar-      giygQ  |q  |he   lessee;   nor   shall  the  lessor,    by  acceptance  of 

irainee  of  a  re-    ^.,.  ..  ,,.        ,  ...       ',■',        ••^i       « 

versionbydeed  rent,  dispense  With  a  colJateral  condition,  broke  by  the  ]e«- 

indentedanden-  gee,   without    notice   given  to    the    lessor,    as  it  is  adjudged 

ti^fadv^t^e  ^°  Pennant's  case  in  the  Third  Part  of  my  Reports,  64  a.  b. 

of  a  condition  and  thejudgment  Hil.  IJac.  in  trespass  between  Beconshanr 

fomonpayment  plaintiff,  and  Southcote  and  others  defendants,  in  this  Court, 

ofrentresejved  |j^^^  if  the  estate  of  the  lord  of  the  manor  ceases  by  limitation 

demand  by  ofan  use,  and  the  use  and  estate  thereof  are  transferred  to 

them ;  unless  another,  who  demands  the  rent  of  a  copyholder,  who  denies 

they  have  first 

given  notice  to  the  lessee  of  the  feoffment,  &c.  (a)  I  Mod.  Rep.  87.  Palm.  164.  2  Bulst.  144, 2^^. 
iJoncs  390.  Cart.  93,  172,  Winch.  116,  118.  3Keb.  19.  Matt.  Par.  f.  246.  3  Mod.  28,  »• 
(6)  Cro.  Aririiment,  19.  (c)  Cr.  Jac.  193.  (rf)  Cart.  93,  172.  Cr.Jac.  617.  Mod.  Rcp.87.  Palm- 
207,210.  Godb.  1C2.  Bridgraan  130.  5Co.  113a.h.  (f)  Co.  Lit.  215  b.  Cr.  .lac.  392.  5  Co. 
113a.  b.  (/)  Co.  Lit.  215  b.  Cr.  Jac.  392,  476.  2  Roil.  Rep.  143.  6  Co.  1131).  Poph.  l^S. 
Latch.  15.  Palm.  434.  3  Keb.  19.  {g)  Mod.  Rep.  88.  Palm.  434.  Moor  426,  456.  Cr.£L^> 
572,  528.     2  And.  90,  91.     Hard.  48.     Doct.  pi.  Ib9. 

(c)  "Where  a  parly  is  really  ignorant  of  *'  who  was  to  comply  with  it."    Per  lord 

"  the  existence  of  the  instrument  in  which  EUenborough,  Doe  v.  Lord  ^V,  Btaucterk, 

**  the  condition  is  contained,  and  where  he  11  East.  667.,  which  case  fully  recoguized 

"  would  have  good  title,  if  there  were  no  iheviuihoriiy  of  Fraunce9*s  case,  tLuA  olM»i- 

**  such  instrument,  it  seems  unreasonable  to  Icon  y.   Fitzgeraldy  3  Mod.  28.  S.  C.  Skin. 

"  hold  that  a  neglect  of  the  terms  of  the  125,  179.;  and  the  case  of  RunduU  r,  Edqfn 

"  condition  should  subject  him  to  a  loss  of  Cart.  93,  170.,  was  over-ruled.    In  ParUri. 

**  the  estate;  it  would  encourage  the  con-  Fry,    1  Vent.  199.  S.  C.  [l  Freem.  31,199. 

•'  cealing^  of  the  instrument,   till  a  breach  1  Mod.  300.     T.  Raym.  236.]  notice  was 

**  were  incurred,  so  to  decide :  and  no  sub-  held  to  be  unnecessary,   inasmuch  as  the 

'^stantial    inconvenience   can   result  from  party  aOected  by  tiie  condition  was  not  the 

<-  holding  that  the  person  entitled  to  avail  heir,  but  claimed  through  the  instrnmeiit 

"  himself  of  a  breach  should  take  care  that  containing  the  coudition.    Yid.  Prcsi.  Sbe^ 

*'  the  coYiditioD  was  known  to  the  person  Touch.  148. 
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to  pay  it  bira,  it  is  no  forfeiture,  without  notice  given  to  the 
copyholder  of  the  alteration  of  the  use  and  estate :  and  *another  [  ♦  92  b.  J 
judgment  in  this  Court,  that  the  bargainee  of  a  manor  by  deed  A  refusal  by  a 
indented  and  inroUed,  shall  not  take  advantage  of  a  forfeiture  p^^^^^  ^e 
of  (a)  a  copyholder  for  denial  of  payment  of  rent  to  him,  with-  bar«tdne«  of  a 
out  notice  given  to  him  of  the  bargain  and  sale,  were  all  af-  manor  before 
firmed  for  good  law  by  the  whole  Court  (d).     And  this  agrees  ![^^^n^him 
with  the  reason  of  Barrough's  case,  Mich.  18  &  19  El.  Dj.  u  no  causa  of 
(b)  354  a.  where  uses  were  limited  by  fine  under  this  proviso,  forfeiture. 
"  That  if  B.  at  any  time  during  his  life,  &c.  do  pay,  or  cause  Barrougk't 
"  to  be  paid  to  the  said  A.  20/.  at  the  fontTstone  within  the  ''"''  ^^' 
*^  cathedral  church  of  Sarum,  that  then,  &c.  the  conusees  in  ^i^j^^*^!^*' 
*^  the  said  fine,  and  their  heirs,  should  stand  seised  to  the  use  qc. 
"  of  B.  and  his  heirs."     And  it  was  resolved  bv  Wray,  Dyer,  (*)  SBulstr. 
and  Manwood,  that  tender  of  the  20/.  at  the  place,  according  ™^'  ^  ^^quu 
to  the  proviso,  in  the  absence  of  A.  and  no  notice  of  the  time  s^'palm.434. 
of  the  tender  before  given  by  B.  to  A.,  is  not  good  in  law  to  Dyer354.pl. 
make  the  first  uses  cease,  for  the  uncertainty  of  time  during  \f(^''^*^^' 
the  life  of  B.;  and  therefore  in  such  case  notice  of  the  time  of  2Keb.  816. 
the  tender  ought  to  be  given,  although  he  to  whom  the  pay-  2Bn]str.  143. 
ment  should  be  made  was  party  to  the  conveyance:  but  in  qJ^^'Jo^' 
such  case,  when  B.  will  make  a  tender,  he  ought  to  give  no-  cr.  EL  298. 
tice  to  A.  that  he  will  at  such  time  make  the  tender  to  him,  Co.Ltt.2lla^ 
and  require  him  to  be  there  to  receive  it;  and  then  if  he  at 
the  time  appointed  makes  a  tender,  although  A.  absents  him- 
self, it  is  a  good  performance  of  the  proviso  to  make  the  uses 
cease.     But  if  a  man  binds  himself  in  a  bond  to  perform  the  W  a  man  bind* 
awalrd  of  J.  S.,  and  J.  S.  makes  an  award,  the  obligor  ought  ^"^^Jq*^* 
to  take(c)  notice  thereof  at  bis  peril,  for  he  has  bound  himself  form  the  award 
thereto  :  and  in  such  case  no  notice  is  requisite  to  be  given  to  of  J.  S.,  ^od 
him,  as  it  is  held  in  (d)  1  H.  7.  f.  5  a.  b.    A  man  was  bound  in  iv^d^'thc'ob- 
a  bond,  on  condition  that  if  he  should  account  before  an  auditor  ligor  must  take 
by  the  obligee  to  be  assigned,  when  he  should  be  by  him  re-  notice  at  hU 
quired,  of  certain  receipts  of  the  manor  of  D.,  and  should  pay  P*™* 
him  the  arrearages  that  should  be  found  on  his  account  before  ^^  euJ;!^^' 
the  said  auditor ;  that  then  the  obligation  should  be  void  :  in  owenV.    Cr. 
debt  on  that  bond,  the  defendant  pleaded,  that  the  plaintiff  did  Jac.391. 
assign  him  such  an  auditor,  before  whom  he  accounted,  and  (^f Jco?82b.' 
that  he  has  been  always  ready  to  pay  the  arrearages  found  be-  March. Arbitr. 
fore  the  auditor,  if  the  said  auditor  h:id  given  him  notice:  and  191.  iSaund. 
it  was  held  by  the  whole  Court,  in  (e)  18  E.  4.  18  a.  and  24  a.  Jg?' vl^"^ 
that  the  plea  was  insufficient,  for  inasmuch  as  he  has  bound  Notice  A  2. ' 
himself  thereto,  he  has  taken  upon  him  to  take  notice  at  his  Com.  Dig. 
peril ;  and  there  Brian, Vavasor,  and  Catesby,  Justices,  agreed,  Jly^^^^Jt^^^g, 
that  in   the  said    case  of  arbitrament,  the  obligor   ought  to  Br.  Notice  13.' 
take  notice  at  his   peril,    and  so  they  said  it  was    adjudged  Cr.Jac39l. 
io  the  same   King's   time   in   the    King's  Bench  ;    and  so  is  ^'^'  ^^^'  *^*- 


(d)  In  the  Stat.  4  Ann.  c.  16.  which  renders  or  conusor,  or  by  breach  of  any  conditioo 

attornment  unnecessary,  there  is  a  proviso  for  non-payment  of  rent,  before  notice  shall 

that    no    tenant   shall    be    prejudiced    or  be  given  to  him  of  the  grant  by  the  coniuee 

damaged  by  payment  of  rent  to  any  grantor  or  grantee. 
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(a)  Fitz.  Arblt. 
15.  Br.Arb.37. 
Mar.  Arb.  190. 
4  Co.  82  b. 

£*93a.  ] 


(£)Cr.Jac.l46. 
Cr.  Car.  577. 
Wincb.  1 18. 

I  Mod.  Rep.  87. 

4.  Although 
the  title  by 
which  the 
plaintiff  claims 
in  his  bar  to    ' 
the  avowry  is 
destroyed,  yet 
he  shall  have 
judgment  by 
reason  of  the 
title,  which 
the  defendant 
has  given  him. 

(c)  Wing.  Max. 
238.  7  Co.  25  a. 
Posteal20b. 
3  Co.  52  b. 

II  Co.  85  b. 
Hob.  14. 

(rf)  Winch.  75. 


the  law  without  question,  against  a  sudden  opinion  in  (a) 
8  E.  4.  la  (e).  So  nota,  a  ^ood  diflference,  when  a  roan  binds 
himself  to  do  or  perform  any  thin^  to  be  awarded,  &c.  by  a 
^stranger,  he  (hereby  takes  upon  himself  to  take  notice  at  his 
peril  of  all  things  incident  thereunto  for  the  saving  of  his  own 
bond:  but,  as  appears  in  the  principal  case,  and  in  the  other 
case  beforesaid,  the  law  will  not  compel  one  to  take  (b)  notice 
of  acts  done  between  strangers,  or  of  any  uncertainty  on  pain 
of  forfeiture  of  his  estate,  or  interest;  but  in  such  case  notice 
ought  to  be  given  to  them  who  are  to  have  the  loss.  4.  It  was 
resolved,  that  although  now  it  (c)  appears,  that  the  title  by 
which  the  plaintiff  claims  in  his  bar  to  the  avowry  was  utterly 
destroyed,  (for  the  plaintiflf  claims  by  the  will  of  Richard 
Fraunces  the  father,  which  will  as  appears  was  afterwards 
countermanded  by  the  said  feoffment,  which  the  avowant 
after  pleads,  and  which  the  plaintiff  confesses  by  his  demurrer,) 
yet  the  plaintiflTshall  have  judgment  because  his  count  is  good. 
And  the  avowant  in  the  replication  to  the  bar  of  his  avowry 
has  done  two  things;  one,  he  has  destroyed  the  title  which 
the  plaintiff  made  by  the  will ;  the  other,  he  has  given  the 

Slaintiff  another  title,  sciL  to  have  the  land  foi*  sixty  years,  &c. 
y  force  of  the  uses  declared  on  the  feoffment.  So  that 
upon  the  (d)  whole  record  it  appears  (upon  which  the  Court 
ought  to  judge)  that  the  plaintiff  has  a  lawful  term  in  the 
land;  and  that  the  defendant  has  taken  his  cattle  wrongfully, 
and  therefore  judgment  ought  to  be  given  against  the  avowant, 
and  for  the  plaintiff,  although  the  title  which  he  made  fur  him- 
self  was  destroyed  (f).  Ana  judgment  was  entered  accordingly. 


(b)  Acc.  Juxon  V.  ThomhilU  Cro.  Car.  1 32. 
Brooke's  Ab.  Cond.  124.  Notice  18.  Child  v. 
Harden^  2  Bulst  144.  Crane  y.  Crampton^ 
Hutt  80.;  and  ?id.*n.  4.  Bodsden  v.  Bar- 
ridge^  2  Sauiid.  62. 

(F)  However  defective  the  pleadings,  and 
however  imperfect  the  prayer  of  judgment 
on  either  side  may  be,  the  Court  is  bound 
ex  officio  to  give  such  judgment,  as  upon 
the  whole  record  the  law  requires.  Le  Bret 
V.  Papillon,  4  East.  602.  Chamley  v.  Win- 
Stanley ^  5  East  266. :  but  where  a  plaintiflf 
seeks  to  recover  damages  for  one  ground  of 
action  stated  in  his  count,  he  is  not  entitled 
to  recover  in  respect  of  another  disclosed 
by  the  defendant's  plea ;  a  plaintiff  can  re- 
cover only  in  respect  of  the  ground  of  ac- 
tion stated  in  his  declaration,  Jfarsh  t. 


Bulteel,  5  B.  and  A.  51 1.  S.  C.  1  Dow.  and 
Ryl.  106.  S.  C.  2  Chit.  317.  There  is  a 
distinction  between  a  plea  in  bar,  and  a 
plea  in  abatement :  in  the  former  the  party 
may  have  a  right  judgment  upon  a  wron^ 
prayer,  but  not  in  the  latter;  for  in  abate- 
ment the  Court  will  give  no  other  than  tbe 
proper  judgment  prayed  for  by  the  party, 
Jiex  V.  Shaketpear^  10  East  83.  Aitwooi^. 
Davis,  1  Barn,  and  Aid.  172.  Rex  v.  Taylor^ 
3  Barn,  and  Cress.  502.  S.  C.  5  Dow.  and  RyL 
p.  422.  and  per  Yates,  J.  Rex  v.  Leigh,  1  Burr. 
2146.  ''In  civil  actions  the  plaintiff  must 
*"*•  recover  upon  his  own  title,  in  case  of  ia- 
*'  formation  in  nature  of  Quo  warranto  for 
'*  usurpation,  upon  the  right  of  the  Crown, 
'*  the  defendant  must  shew  that  be  has  a 
''*■  good  title  against  the  Crown/* 
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EDWARD  FOX^S  CASE,  [93b.] 

Hil.  7  Jac.  I. 

F.  demised  certain  lands,  &c.  for  life,  reserving  rent;  afterwards,  in  con*       Smalman 
sideratioD  of  fifty  pounds,  he  by  indenture  demised,  granted,  set,  aad        p  ^* 

to  farm. let,  the  said  lands,  &c.  to  P.,  to  have  and  to  hold  from  the  pt.VUI. 93b. 

day  of  the  date  of  the  indenture,  for  ninety-nine  years,  paying  a  rent 
Held,  this  demise  and  grant  to  P.  amounts  to  a  bargain  and  sale,  so 
that  the  reversion  with  the  rent  passes  to  P.  by  the  statute  of  Uses 
without  any  attornment.  S.  C.  2  Brownl.  891. 


In  a  writ  of  second  deliverance  by  Eliz.  Smalman  widow,  Hard.  49. 

and  Thomas  Powys    defendant,   which   began   in   Communi  o^V^^o?^^* 

Bancoj  7  Jac.  Rot.  1546,  the  defendant  demurred  on  the  bar  Touclu'222. 

to  the  avowry ;  and  on  the  record  the  case  was  such  :  Edward 

Fox  seised  of  four  acres  of  meadow,  fifty  acres  of  pasture,  and 

ten  acres  of  underwood,  in  Snitton   in  the  countv  of  Salop, 

anno  31  Eliz.  demised  them  to  Gilb.  Smalman,  ana  t6  the  said 

Elizabeth  his  then  wife,  and  to  Thomas  Smalman,  habendum 

to  Gilbert  and  Elizabeth  for  their  lives  the  remainder  to  the 

said  Thomas  for  his  life,  yielding  during  their  lives  the  yearly 

rent  of  four  markR,  at  the  feasts  of  the  Annunciation'of  our 

Liady,  and  St.  Michael  the  Archangel,    by  equal   portions  ; 

and  afterwards  the  said  Gilbert  Smalman  died ;  after  whose 

death,  scilicet  SO  Sepi.  anno  3  Regis  Jacobiy  the  said  Edward 

Fox  by  indenture,  for  the  consideration  of  50/.  prcecf  by  the 

said  Thomas  Powys  to  the  said  Edward  Fox  paid,  f  demised,  t  tl  Mod.  Rep. 

granted,  set,  and  to  farm  let  to  the  said  Thomas  Powys  the  saia  JJ'    «  j. 

tenements  aforesaid  ;  to  have  and  to  hold  to  the  said  Thomas  ^3^  ^^' 

Powys  from  the  day  of  the  date  of  the  said  indenture,  for  the 

term  of  ninety-nine  years,  yieldin^and  paying  therefore  during 

the  said  term,  to  the  said  Edward  Fox  and  his  heirs,  the  yearly 

rent  of  40^.  at  the  feasts  of  the  Annunciation  of  our  Lady,  and 

St.  Michael  the  Archangel,  or  within  twenty-eight  days  after 

every  of  the  said  feasts,  and  that  the  said  Eliz.  did  never  attorn. 

And  the  onljrpoint  in  this  case  was,  whether  the  said  demise 

and  grant  to  T.  Powys  should  amount  to  a  bargain  and  sale,  so 

that  the  reversion  with  the  rent  should  pass  to  T.  Powys  by  the 

statute  of  uses  without  any  (a)  attornment  (a).     And  it  was  (a)  Cr.  El.  166. 

adjudged  that  *this  demise  and  grant  upon  consideration  of    [^S^^a.] 

50/.  amounts  to  a  (A)  bargain  and  sale  for  the  said  years  ;  for  in  (&)  l  Mod.  263. 

case  when  a  freehold  or  inheritance  shall  pass  by  deed  indented  Yy^^^^^' 

2Veiitr.  318.  iRoU.Rep.73.  2  Lev.  9.  2  Browxa.291,  292.  2  Inst.  272.  IJonee  206.  lSideif.26. 
(a)  The  necessity  of  attornment  is  now  taken  away  by  stat  4  Ann.  c.  16.  s.  9. 
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and  inrolled,  it  need  not  have  the  precise  words  of  bargain  and 
s^V^nto'siS^^   ^*^'^»  ^"^  words  (a)  equipollent,  or  which  do  tantamount,  are 


^ 


b)  2  Brownl. 
^1,292. 
2  Inst.  672. 

1  Vcntr.  138. 

2  Ventr.  318. 
7  Co.  39  b. 


2  Roll.  787. 
Co.  Lit.  49  a. 


sufficient;  as  if  a  man  (b)  covenants  in  consideration  of  money 
to  stand  seised  to  the  use  of  his  son  in  fee ;  if  the  deed  be  en- 
rolled, it  is  a  good  bargain  and  sale,  and  yet  there  are  not 
any  words  of  bargain  and  sale,  but  they  amount  to  so  much,  as 
it  IS  held  in  BedePs  case,  in  the  Seventh  Part  of  my  Reports, 

^*C^*  m.^39^  ^^  ^'  ^°  ^^^  ™^"  ^^^  money  (c)  aliens  and  grants  land  to  one 
Cart.  138, 146.  21"^  his  heirs,  or  in  tail,  or  for  life,  by  deed  indented  and 
Palm. 214, 215.  enrolled,  it  amounts  to  a  bargain  and  sale,  and  the  land  shall 
Jeiik.Cent.289.  p^gg  ^i(hout  any  livery  and  seisin.  And  at  the  common  law 
(J)  27  H.  8.  before  the  statute  of  (d)  27  H.  8.  of  Uses,  if  a  man  for  money 
clo.  had  aliened  and  granted  lands  to  one  and  his  heirs,  &c.  by 

that  the  use  of  the  land  should  pass,  for  it  is  a  full  bargain, 
(«)Co.Lit.49a.  and  all  this  was  unanimously  agreed  ;  but  forasmuch  as  the  (e) 
2  Inst.  272.       intention  of  the  parties  is  the  creation  of  uses,  (/)  if  by  any 

1  CcK^ioo  a.  clause  in  the  deed  it  appears,  that  the  intent  of  the  parties 
(/)  2  In8t.272.  was  to  pass  it  in  possession  by  the  common  law,  there  no  use 
{g)  2  Brownl.  shall  be  raised  ;  and  therefore  if  any  letter  of(g)  attorney  be 
29L  2  in8t.272.  in  the  deed  or  covenant  to  make  livery  of  the  lands,  according 

to  the  form  and  effect  of  the  deed,  or  other  such  like,  there 
it  shall  not  pass  by  way  of  use ;  quia,  verba  intentioni  non  e  con- 
tra debent  inservire  ;  et  verba  debent  inteUigi,  ut  aliquid  operen* 
iur(B).    But  in  the  case  at  bar,  the  intent  of  the  grantor  maj 
be  well  collected,  that  he  did  intend  that  the  grant  should  take 
effect  presently,  and  should  not  depend  upon  any  subsequent 
attornment;  for  the  rent  reserved  thereupon  was  payable  pre- 
sently ;  and  therefore  it  will  be  reasonable,  that  Tho.  Powys 
the  lessee  should  have  the  rent  reserved  on  the  first  lease  for 
lives  presently;  and  that  he  cannot  have  before  attornment 
(whicli  peradventure  will  never  be  made)  and  eo  potius  be- 
cause the  said  Thomas  Powys  has  no  means  to  compel  the  first 
lessees  to  attorn;  but  if  it  shall  pass  as  a  bargain  and  sale,  it 
shall  be  presently  executed  by  the  statute  of  27  H.  8.  for  there 
needs  no'(A)  inrolment  in  this  case,  because  but  a  term  for 
2^n8t!^67i.       years  passes,  and  no  estate  of  freehold,  and  there  needs  no(t) 

2  Brownl.  292.  attornment,  because  it^is  executed  by  the  statute.  And  by 
(i)  2  Co.  36  a.  this  Construction  every  one  will  have  remedy  for  that  which  be 
2  Brownl.' 29?;  ^"^^^^  ^^  '^ave.  Vide  Sir  Rowland  (A)  Hey  ward's  case,  in  the 
292.  '  Second  Part  of  my  Reports,  fol.  35  b. 

{k)  1  Brown. 

142.  2  Brownl.  292.    1  Jones  206.    2  Roll.  787.  Hob.  159.  Popli.95.    2  Anders.  202,  203.  2  Inst. 

671,  672.  Yelr.  123,  124.  1  Mod.  Rep.  176. 


(A)  2  Co.  36  a. 


(b)  In  Anon.  3  Leou.  16.,  it  was  deter- 
mined to  the  contrary.  In  that  case,  A.  by 
deed  indented,  conveyed  in  the  following 
words, — *'  1  the  said  A'.  Tiave  given,  granted, 
««  and  confirmed,  for  a  certain  piece  of 
"  money»  &c."  the  habendum  was  to  the 
feoffee  with  warranty  against  A.  and  his 
heirs  ;  and  there  was  a  letter  of  attorney  to 
make  livery  and  seisin.  The  deed  was  en- 
rolled witlun  one  month  afWr  the  makins: 


of  it;  and  the  attorney  after  four  moDtbs 
from  the  delivery  made  livery  of  seisin. 
It  was  the  opinion  of  the  whole  Court,  that 
the  conveyance  should  operate  as  a  har]^^ 
and  sale.  Vid.  4  Cruise  Dig.  107.  3d  edit 
Sanders  on  Uses,  Vol.  11.  p.  48. 

Vid.  as  to  electing  in  what  way  aa  estate 
shall  pass,  notes  (a),  (c\  Heywarit  case^ 
Vol.  I.  p.  5«6. 
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MATTHEW  MANNING'S  CASE,  [94  b.] 

Trin.  7  Jac.  1. 

One  being  possessed  of  a  farm,  &c.  for  the  term  of  fifty  years,  devised  his        Clakk 
lease  of  the  farm,  &c.  and  all  the  years  therein  to  come  to  B.  after  the      .      <^* 

death  of  M.  the  testator's  wife,  &c. ;  and  in  the  mean  time  his  will  and  p^^yju ^'^y^ 

meaning  was,  that  his  wife  should  have  the  use  and  occupation  of  the 
farm,  &c.  during  her  natural  life,  &c.  Resolved, — 1.  B.  shall  have 
the  term  by  way  of  executory  devise,  and  not  by  way  of  remainder. 
2.  The  devise  being  of  a  chattel,  may  vest  and  revest  at  the  pleasure 
of  the  devisor.  S.  There  is  no  difference  hetween  a  devise  of  land,  or 
a  lease,  or  farm  for  life,  remainder  over,  and  a  devise  of  the  use 
or  occupation,  or  profits  of  the  land  in  the  same  manner.  4.  After 
the  executor  has  assented  to  the  first  devise,  the  first  devisee  cannot 
bar  the  executory  devise.  5  A  man  may  create  an  interest  hy  his  will, 
which  he  cannot  create  during  his  life  by  grant  or  conveyance  at 
common  law. 

*A  devise  to  executors  for  payment  of  debts,  and  until  they  are  paid, 
remainder  over,  gives  the  executors  but  a  rhatlcl  interest.  But  if 
such  estate  be  given  by  grant  or  conveyance  at  common  law,  the  law 
will  adjudge  it  an  estate  of  freehold.* 

*One  possessed  of  a  lease  for  99  years,  devised  it  to  his  wife  for  life, 
and  after  her  death  to  her  children  unpreferred,  and  made  his  wife 
executrix,  and  died,  the  wife  entered,  and  was  possessed  as  legatee. 
The  wife  married,  a  judgment  wos  obtained  against  the  husband,  and 
a  fieri  facia$  directed  to  the  sheriff'  of  London,  who  sold  the  term. 
The  judgment  was  reversed  by  writ  of  error;  the  wife  died;  upon 
ejectment  brought  by  the  executory  devisee  against  the  vendee  i 
held.  The  sale  by  the  sheriff*  on  the  fieri  faciai  shall  not  destroy  the 
executory  devise,  although  the  person  to  whom  the  executory  devise 
was  made  was  then  uncertain.  Also  the  sale  by  force  of  the  fieri 
facias  shall  stand,  and  the  plaintiff*  in  the  writ  of  error  shall  be  restored 
to  the  value.*   Vid.  the  entry,  Co.  Ent  149.  nu.  29. 


In  debt  for  300  marks  by  William  Clark  plaintiff,  and  Matthew  Skinner  545* 
Manning  administrator  of  £dward  Manning  deceased,  upon  Swinb.  134, 
plene  adminislravit  pleaded,  the  jury  gave  a  special  verdict  to  ^^^' 
the  effect  following,  which  plea  began  Mich.  4  Jacobiy  RoL 
1829.  Edward  Manning  the  intestate,  anno  30  Eliz.  was  pos- 
sessed of  the  moiety  of  a  mill  in  Clifton  in  the  county  of  Ox- 
ford, for  the  term  of  fifly  years,  of  the  clear  yearly  value  of  40/* 
and  afterwards  the  said  Edward  Manning,  SO  Elis.  made  his 
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will  in  writing,  and  thereby  devised  his  indenture  and  lease  of 
the  farm  and  mill  in  Clifton,  and  all  the  years  therein  to  come 
to  Matthew  Manning  after  the  death  of  Mary  Manning  my 
wife,  (which  farm  and  mill  my  will  is,  that  Mary  Manning  my 
wife  shall  enjoy  during  her  life)  conditionally,  that  the  said 
Matthew  shall  not  demise,  sell,  or  give  the  said  lease,  but  to 
leave  it  wholly  to  John  his  son,  &c.  ^Mn  the  mean  time  my 
^^  will  and  meaning  is,  that  Mary  Manning  ray  wife  shall  have 
^^  the  use  and  occupation  both  of  the  farm  and  mill,  &c.  during 
**  her  natural  life :  yielding  and  paying  therefore  yearly  to 
^^  the  said  Matthew  Manning,  &c.  during  her  natural  life  7/. 
^^  at  the  feasts  of  St.  Michael  the  Archangel,  and  the  Annun- 
'^  ciation  of  our  Lady,"  and  made  Mary  his  wife  sole  executrix, 
and  died ;  Mary  took  upon  her  the  charge  of  the  will,  and  had 
not  sufficient  to  pay  the  debts  of  the  said  Edward  Manning 
above  the  said  term;  but  she  entered  into  the  said  farm  and 
mill,  and  paid  to  Matthew  Manning  the  yearly  sum  of  7/. 
(a)  2  Brownl.  according  to  the  said  will ;  and  (a)  said,  that  if  she  died,  the 
173.  Cr.  Jac.  said  Matthew  Manning  should  have  the  farm  and  mill  afore- 
^^^*  said ;  and  afterwards  the  said  Mary,  sixteen  years  after  the 

death  of  her  husband,  died  intestate,  after  whose  death  the 

[  *  95  a.  ]    said  Matthew  Manning  entered  into  the  said  farm  *and  mill, 

and  was  thereof  possessed  prout  lex  postulat ;  and  afterwards 

administration  of  the  goods  of  the  said  Edward  by  the  said 

Mary  not  administered  was  committed  to  the  said  Matthew, 

and  that  none  of  the  profits  of  the  said  farm  and  mill,  which 

accrued  in  the  life  of  the  said  Mary  came  to  the  hands  of  the 

said  Matthew  besides  the  said  7/.  yearly  as  aforesaid.     And 

the  doubt  of  the  jury  was,  if  the  residue  of  the  said  term  in 

the  said  farm  and  mill  should  be  assets  in  the  hands  of  the 

said  Matthew.     But  I  conceived  on  the  trial  of  the  issue  at 

Guildhall  in  London,  that  the  devise  to  Matthew  was  good, 

Font.  10  Rep.     and   that  there  was  sufficient  assent  to   the  legacy,   by  the 

52  b.  and  notes,  gaid  payment  of  the  rent  of  7/.     But  yet  upon  the  motion  of 

the  plaintiff's  counsel,  I  was  contented  that  the  whole  special 
matter  should  be  found  as  is  aforesaid.     And  the  case  was  ar- 
gued at  the  bar^  and  at  divers  several  days  debated  at  the 
Bench,  and  primd  facie  Walmsley,  Justice,  conceived,  that 
the  devise  to  Matthew  Manning  after  the  death  of  the  wife  was 
void,  for  the  wife  having  it  devised  to  her  during  her  life,  she 
(6)Cro£].9,      had  the  whole  term,  and  the  devisor  could  not  devise  the  (6) 
217.  Cro.  Jac.    possibilit}'  over,  no  more  than  a  man  can  do  by  ^rant  in  his 
^^^'  life;  for  that  which  the  testator  cannot  by  no  advice  of  coun- 

(c)  1  Co.  85  b.  sel  in  his  life,  (e)  the  testator,  who  is  intended  to  be  inops 

cottsiliif  shall  not  do  by  his  will ;  but  by  grant  in  bis  life  he 
could  not  grant  the  land  unto  the  wife  for  her  life,  the  re* 
mainder  over  to  another,  for  by  the  grant  the  wife  had  the 
whole  term  at  least  if  she  so  long  lived,  and  a  possibility  can« 
not  be  limited  by  way  of  remainder  ;  and  although  the  later 
opinions  in  the  case  (where  a  man  possessed  of  a  lease  for 
years  devises  it  to  one  for  life,  the  remainder  to  another,)  have 
been  that  the  remainder  was  good ;  yet  he  said  that  the  old 
opinion,  which  hath  more  reason,  as  he  conceived,  was,  that 
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the  remainder  in  such  case  was  void,  28  H.  7.  (a)  7  Dyer^  (fl)Dy7.pi.8, 
Baldwin  and  Shelley,  that  the  remainder  is  void,   Englefield  fgg  M^'^ysl^' 
contrary.  (6)  6  E.  6.  74.  ace.  by  Hales  and  Montaigne,  2  E.  6.  Post.  97  k. 
tit.  Devise,  Brook  13.  that  the  remainder  is  void,  for  the  de-  Wentw.  334. 
vise  of  a  chattel  for  one  hour  is  good  for  ever.     But  Coke,  m  d*^^'  ^ 
Chief  Justice,  Warburton,  Daniel,  and  Foster  contrary,  that  is.  i  Bulstr. 
the  devise  was  good  to  Matthew  Manning  ;  and  five  points  were  195. 
by  them   resolved.     1.  That  Matthew  Manning  took  it  not  l-  M.M.  shaU 
by  way  of  remainder,  but  by  way  of  an  (c)  executory  devise,  ^'Jl^y  o?cm- 
and  one  may  (d)  devise  an  estate  by  his  last  will  in  such  man-  cutorj  deyise, 
ner,  ad  he  cannot  do  by  any  grant  or  conveyance  in  his  life,  as  and  not  bjway 
if  a  man  is  seised  of  lands  in  fee  held  in  socaG:e,  and  devises  ^^  remainder. 
that  if  A.  pays  fiuch  a  sum  to  his  executors,  that  he  shall  have  i^^j^J^^i'iJ'  ^^' 
the  land  to  him  and  his  heirs,  or  in  tail,  or  for  life,  &c.  and  i  Ler.290! 
dies,  and  afterwards  A.  pays  the   money,  he  shall  have  the  lMod.Rep.52^ 
land  by  this  executory  devise,  and  yet  he  could  not  have  it  by  Hlf^^]^' 
anj grant  or  conveyance  executory  at  the  common  law;  but  66b  2R0II. 
it  stands  well  with  the  nature  of  a  devise  ;   so  in   the  case  ♦at  [  *  95  b.  ] 
bar  when  the  wife  dies  it  shall  vest  in  Matthew  Manning  as  by  Rep.  218,  220, 
an  executory  devise,  as  if  he  had  devised  that  after  a  son  has  J^J*  cr  jai 
paid  such  a  sum  to  his  executors,  that  he  shall  have  his  term  ;   193',  460,  461. 
or  that  after  the  death  of  A.  that  B.  shall  have  the  term;  or,  Cr.  Car.  2^0. 
that  after  his  son  shall  return  from  beyond  the  seas,  or  that  A.  fo  ci^ir^'b 
dies,  that  he  shall  have  it,  in  all  these  cases  and  other  like,  Swinb.134,1351 
upon  the  condition  or  contingent  performed,  the  devise  is  sood.  2  Brown.  173. 
and  in  the  mean  time  the  testator  may  dispose  of  it ;  and  there-  ^h  t.23    l 
fore  in  judgment  of  law,  (e)  ut  res  magis  valeatj  the  executory  Bulstr.  191, 
devise  shall  precede,  and  the  disposition  of  the  lease,  till  the  l92,&c.  lAnd. 
contingent  happen,  shall  be  subsequent,  as  in  the  case  at  bar  /|fs^''^  b%35 
it  was,  and  so  all  shall  well  stand  together  ;  for  when  he  made  2  Brown.  309. 
the  executory  devise,  he  had  a  lawful  power^  and  might  well  See  Cro.  Car. 
make  it :  and  afterwards  in  the  same  will  he  had  lawful  power,  ^^^conZk^' 
and  might  well  devise  the  lease  till  the  contingent  happened,  Dyer 74.  * 
and  therefore  it  is  as  much  (/)  as  if  the  testator  had  aevised, 
that  if  his  wife  died  within  the  term,  that  then  Matthew  Man- 
ning should  have  the  residue  of  the  term  ;  and  farther  devised 
it  to  his  wife  for  her  life  (a).     2.  The  case  is  more  strong,  be-  2,  The  devise 

being  of  a 
chattel  may  vest  and  revest  at  the  pleasure  of  the  devisor.        («)  1  Co.  76  a.    3  Keb.  288.    2  Jo. 
69.    5  Co.  55  b.    1  Mod.  Rep.  109.        (/)  Swinb.  135. 


(a)  In  this  case  as  well  as  in  LampeVi  Freem.   145.  cas.  186.    Lord  Deerhitnt  v. 

case^  10  Rep.  46  b.  the  devise  over  was  to  a  Duke  of  Si.  Albant,  5  Madd.  277.     Feame 

person  tn  esse  and  ascertained ;  the  same  Cent.  Rem.  404.     Vide  Mr.  Hargrave's  ar- 

doctrine  holds  also  in  cases  where  the  ulte-  gument  in  TheUtuon  v.  fFoo^ord^  4  Yes. 

rior  devisee  is  not  in  esse;  Cotton  v.  Heathy  855.    Howard  v.  The  Duke  of  Norfolk^  8 

I  Roll.  Ab.  612.  pi.  3. 1  £q.  Abr.  612.  pl.S.  or  Swanst.  464  for  an  account  of  the  rise  and 

not  ascertained.  Amner  v.  Loddington^  post,  progress  of    Executory    Devises.     **  But 

p.  334.   S.  C.  1  And.  60.  affirmed  on  error,  "  when  the  use  and  the  property  can  have 

3  Leon.  89.  And  in  equity  the  same  doctrine  **  no  separate  existence,  it  should  seem  that 

extends  to  chattels  personal.   Vachel  v.  Va-  **  the  old  rule  must  still  prevail,  and  that  a 

chel,  1  Chan.  Cas.  129.    2  Freem.  137.  cas.  ^'limitation  over  after  a  life  interest  lAUSt  be 

172.     Catchmay  v.  JV^choUs,   1  P.  Wms.  6.  *'  held   to  be    ineffectual.*'    Per   Sir  Wna. 

Shirley  v.  Ferrers,  1  P.  Wms.  6.  2  Freem.  Grant,  M.  R.  Randall  y.  RusseU^  3  Meriv«. 

«06.  cas.  280.  Hyde  v.  Parrai,  1  P.  Wms.  1.  195. 
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cause  this  devise  is  but  of  a  chattel,  whereof  no  Prcecipe 
(a)  Sfdnb.  135.  Ijeg  ;  and  which  may  (a)  vest  and  revest  at  the   pleasure  of 

the  devisor,  without  any  prejudice  to  any.    And  therefore  if 
a  man  makes  a  lease  for  years,  on  condition,  that  if  he  do  not 
such  a  thin^,  the  lease  shall  be  void,  and  afterwards  he  grants 
the  reversion  over,  the  condition  is  broken,  the  grantee  shall 
W 3  Co. 64  b.    take  (b)  benefit  of  this  condition  by  the  common  law,  for  the 
48b.   Co.  Lit   1^°^6  >s  thereby  absolutely  void  :  but  in  such  case  if  the  lease 
214  b.  219  a.      had  been  for  (c)  life,  with  such  condition,  the  grantee  should 
^vT'  *r^  El     "^^  ^^^^  ^^®  benefit  of  the  breach  of  the  condition  ;  for  a  free* 
649  65of'  1  '    ^^'^  (^^  which  a  Prcecipe  lies)  cannot  so  easily  cease  ;  but  is 
Roll. 473, 474.    Voidable  by  entry  after  the  condition  broken,  which  cannot  by 
iLeoB.  61.        the  common  law  be  transferred  to  a  stranger  (b)  ;  and  there- 
with agrees(rf)  11  H.7.  17  a.  andBr.Conditions  245.  2  Mariay 

3.  There  is  DO  by  Bromley  the  same  difference.  3.  There  is  no  difference 
differeDce be-  ^hen  One  devises  his  term  for  life,  the  remainder  over;  and 
of  land,  or  of  a  when  a  man  dcvises  the  land,  or  his  lease,  or  farm,  or  the 
leaseorfarm  use  (e),  or  occupation,  or  profits  of  his  land  (c)  ;  for  in  a  will 
for^hfe,  re-  ^|,g  intent  and  meaning  of  the  devisor  is  to  be  observed,  and 
and  a  devise  o^  ^^^  '^w  will  make  construction  of  the  words  to  satisfy  his  in- 
the  use  or  oc-  tent,  and  to  put  them  into  such  order  and  course  that  bis 
^tTof^the  w>".  shall  take  effect.  And  ahiays  the  (/)  intention  of  the 
land  in  the  ^  devisor  expressed  in  his  will  is  the  best  expositor,  direct- 
aame  manner,  tor,  and  disposer,  of  his  words  ;  and  when  a  man  devises  his 
(c)  i0Ck>.48b.  lease  to  one  for  life,  it  is  as  much  as  to  say,  he  shall  have  so 
f?  ^**i35b  "™®"y  ^f  ^^^  years  as  he  shall  live,  and  that  if  he  dies  within  the 
,JZ  ^^  ^  '^   term  that  another  shall  have  it  for  the  residue  of  the  years ;  and 

r  *Ofi      T   ®'^'*^"S'^  ^*  ^h®  beginning  it  be  uncertain  how  many  years  he 

L    ^  ^*  J    shall  live,  yet  when  he  dies  it  *is  certain  how  many  years  be 

has  lived,  and  how  many  years  the  other  shall  have  it,  and  so 

4.  After  the  ex-  by  a  subsequent  act  all  is  made  certain.  4.  That  after  the  ex- 
ftcnted  to\hc'  ^^^^^^  ^^^  assented  to  the  first  devise,  it  lies  not  in  the  power 
first  devise,the  ^f  ^he  first  devisee  to  (g)  bar  him  who  has  the  future  aevise, 
first  devisee      for  he  Cannot  transfer  more  to  another  than  he  has  himself  (d). 

cannot  bar  the 

executory  devise,  (e)  1  Balst.  192.  2  Bulstr.  23.  March.  106.  Post.  96  b.  Godb.  26.  Swinb.  135. 
JenkXent.  264.  10  Co.  47  a.  b.  Plowd.  524,  541  b.  Cro.  El.  190.  Co.  Lit.  4  b.  (/)  Plowd.  522  b. 
523  a.     Bridgm.  135.    Co.  Lit.  112.    Cro.  Car.  9.  (^)  Dy.  74.pl.  18, 140.  pi.  41.    Cro.  Jae. 

460,  461.    Moor  748.    2  Brown.  173.    Cro.  Car.  293.    1  Bulstr.  194.   3  Bulstr.  123.     1  RoU.  620. 


(b)  Tid.  note  (n),  iStr  Hoyle  Finch's  case^  '*  It  seems  to  follow,  as  a  consequence  of 
Vol.  III.  p.  S96.;  note  (v),  Peimanrt  ctucy  "this  exemption  of  executory  interests. 
Vol.  11.  p.  174.  **  from  the  power  of  the  first  deTisee  or  Ic- 

(c)  Vid.  L0mpefsca$e,  10  Rep.  4.  Mallet \,  "  gatee,  that  where  there  is  an  interest  de- 
Smekfard,  Cro.  Jac.  198.  Wright  v.  Cart-  '' vised  to  one  for  life,  &c  out  of  a  term,  and 
wripU^  1  Burr.  «84.  Roll.  Ab.  Devise  K.  *'  then  an  executory  devise  over  of  the  rc- 
So  in  the  case  of  goods  no  difference  is  now  *'  sidue  of  the  term  to  another,  any  subse- 
admitted  between  a  devise  of  them  for  life  '*  quent  union  of  the  freehold  or  inherit- 
Md  a  deTise  of  the  use  of  them  for  life,  "  ance,  with  the  interest  so  given  totfaefirrt 
Freem.  Ca.se8  in  Ch.  p.  806.  cas.  280.  Hj/de  v.  '*  devisee,  will  not  extinguish  or  affect  the 
FArrmt,  1  P.  Wms.  1.  FearneCont.  Rem.  406.  *'  interest  of  the  ulterior  devisee ;  for  if  it 
'  (d)  Acc.  Lemptfs  case^  10  Hep.  47.  «  could,  the  executory  interest  might  easily 
b.  And  a  forfeiture  incurred  by  the  first  '<  be  annihilated,without  any  prejudice  to  the 
devisee  of  the  term,  by  making  a  feoffment  '<  temporary  interest  of  the  first  derisee,  by 
of  the  lands  will  not  ^troy  tne  executory  "  collusioa  betwixt  him  and  therevernon- 
devise  over.  C$tt9H  v.  Heath,  Pollexf.  26.  '«  er.**    FearneCont,  Rem.  481.  Vid.  A«n- 
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5.   In  many  cases  a  man  by  his  wiW  may  create  an  interest,  5.  A  man  may 

•  ..■•'^  •',.,  •'  iL  4   create  an  mter- 

whicn  by  ^rant  or  conveyance  at  the  common  law  he  cannot  ^^^  ^y  his  will, 
create  in  his  life  ;  and   therefore   when  Sir  Wiiliam  (a)  Cor-  which  he  can- 
dell.  Master  of  the  RoHs,  devisc-d  his  manor  of  Melford,  &c.  ?^t  ^is  Ufe^"^' 
in  the  county  of  Suffolk,  to  his  executors  for  the   payment  of  ^^grantor 
h\n  debts,  and  until  hi<  debts  Miould  be   paid,   the  remainder  conycyanctfat 
to  Edward  his  brother,  &c.  and  made  George  Carey  and  others  common  law. 
his  executors,  and  died,  and  after  hisdeath  the  debts  were  paid;  executors  for 
and   his   wife  demanded   dower,   and  one  question  amongst  payment  of 
others  was  moved,  what  interest  or  estate  the  executors  had  ?  debts,  anduntU 
for  if  they  had  a  freehold,  then  the  wife  should  not  have  dower,  rtmainderoVcr 
and  if  they  had  but  a  chattel   determinable  upon  the  payment  gives  the  exe- 
of  the  debts,  then  she  should  be  endowed  ;  and  this  case  was  *^^'?5?"'j? 
referred  to  Anderson,  Chief  Justice  of  the  Common  Pleas,  ^g^, 
and   Francis  Gawdie,  Justice  of  the  King's   Bench,  before  (rt)Co.  Lit.  42 
whom  the  case  was  at  several  days  debated,  Pasch,36Eliz.  and  \\S^^'  ^'  ^^^' 
I  was  of  counsel  with  the  executors  ;  and  it  was  resolved  by   j  jonesSS. 
them,  that  the  executors  had  but  a  chattel,  and  no  freehold ;  1  Roll.  829, 

830. 
Raym.  136,  137.    1  Sid.  224.    2  Bulst.  273.    Aleyn  47.     1  Lcr.  170. 

mington  v.  Rudyard,  citc<l  in  LampeVs  casCy  issue  as  A.  should  or  mi^ht  appoint  the  term 

10  Rep.  50  a.  and  note  ib.  to,  viz.  issue  then  living    Target  y.Gaunl^  1 

The  same  doctrine  that  executory  inter-  P.  Wros.  4S2.  and  vid.  Fearne  Cont  Rem, 

68 ts  cannot  be  barred  by  the  act  of  the  first  47 1 .  and  the  cases  collected  there.  **  Where 

deyisee  extends  to  executory  dispositions  of  **  leasehold  estate  is  given  to  a  person  and 

personal  chattels.  Cadogan  v.  Kennel^  Cowp.  *'  the  heirs  of  his  body,  with   a  limitation 

4S8.      Foley  y,  Burnell,     4  Brown.  Pari.  ''  over  if  be  dies,  and  the  testator  uses  the 

Cas.  819.    Hoare  v.  Parker^  9  T.  R   376.  *'  words  '  and  leaves  no  such  heirs,'  the  set- 

Harlop  v.  Hoare^  3  Atk*  44.    Earl  Macclen^  *'  tied  construction  is  that  it  means  at  his 

fields,  Da viV,  3  Yes.  and  Beam.  16.  Fearne  **  death.**      Per  Lord    Chancellor   Eldon, 

Cont  Rem.  421.  Crooke  v.  De  Vandesy  9  Ves.  804.    But  a 

To  prevent  perpetuities  the  contingency  different  construction  prevails  in  the  case  of 

upon  which  an  executory  interest  of  this  real  estates,  lb,  Daunsey  v.  GrifiUu^  4  M. 

nature  is  permitted  to  take  effect  must  hap-  and  S.  61.    Glover  v.  JHoHkUm^  8  Bing.  IS. 

pen  within  the  compass  of  a  life  or  lives  in  and  the  cases  cited  there, 
being  and  twenty-one  years  after,  allowing        From  the  certificate  of  the  Judges  of  C. 

a  short  time  for  the  birth  of  a  child  en  ven-  B.  in  Beard  v.  Westcotty  5  Taunt.  898.  it 

tre  sa  mere.  Thelltuon  v.  Woodford^  4  Ves.  would  seem  that  they  were  of  opinion  that 

827.    Longv,  Blackally  7  T.  R.  100.   Good-  an  executory  devise  may  be  limited  to  take 

tUle  V.  fFoody  ih,  103.  n.     S.  C.  Willes,  213.  effect  twenty-one  years  after  a  life  in  being. 

Tarter  v.  Bradley y  8  T.  R.  146.     It  is  an  es-  without  reference  to  the  birth  and  infancy 

tablished  rule,  that  the  limitation  of  a  term  of  the  devisee  who  is  then  to  take.   But  thie 

after  a  general  failure  of  issue  is  void,  as  be-  Judges  of  the  Court  of  King's  Bench  to 

iQg  too  remote.    Saltern  v.  Salterny   2  Atk.  whom  another  case  was  direct^  to  be  tent, 

876).    Beauclerk  v.  Dormer,  2  Atk.  312.     If  seem  to  have  been  of  a  contrary  opinion, 

however  the  testator  makes  use  of  words  Beartf  v. /Tiffflroll,  5  Bam.  and  Aid.  801. sand 

in  bis  will  which  indicate  an  intention  to  their  decision  was  approved  of  by  the  Lord 

eonfine  the  generality  of  the  expression  of  Chancellor  Eldon,  1  Turn.  25.  From  the ^ame 

dying  without  issue  to  dying  without  issue  case,  it  would  also  seem  that  where  a  pre- 

living  at  the  time  of  the  person's  decease,  ceding  particular  estate  is  void  on  account 

they  vriil  be  so  construed  to  effectuate  the  of  a  perpetuity,  the  remainders  dependent 

intent.    As  where  a  testator  devised  to  his  upon  it  are  also  void, 
son  A.  for  life,  and  no  longer,  and  after  his       Such  limitations  as  in  Mmnning'i  cote,  sop. 

decease  to  such  of  A.'s  issue  as  A.  should  by  may  be  created  not  only  by  will,  but  also  by 

will  appoint;  and  in  case  A.  should  die,  deed.    fFright  y.  Cartwrighty  1  Burr.  885. i 

without  issue,  then  he.  devised  the  lands  and  such  limitations  are  governed  by  tho 

OTcr ;  these  words  upon  the  whole  of  the  same  rules  as  executory  devises  of  a  tenn« 

will  were  construed  to  mean  issue  living  at  Fearne  Cont*  Rem.  470. 
his  death,  because  it  was  to  be  intended  such 
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But  if  inch 
estate  had  been 
by  grant  or 
Gonreyance  at 
common  law, 
the  law  will 
adjudge  it  an 
estate  of  free- 
hold. 


for  if  tbey  should  have  a  freehold  for  their  lives^  then  their 
estate  would  determine  by  their  death,  and  not  so  to  the  exe- 
cutors of  the  executors,  and  so  the  debts  would  remain  un- 
paid ;  but  the  law  adjudges  it  a  particular  interest  in  the  land, 
which  shall  go  to  the  executors  of  the  executors,  as  assets  for 
payment  of  his  debts.     But  if  such  estate  be  made  by  grant, 
or  conreyance  at  the  common  law,  the  law  will  adjudge  it  an 
estate  of  freehold,  and  so  a  more  favourable  interpretation  is 
made  of  a  will  in  point  of  interest  or  estate  to  satisfy  the  will 
of  the  dead  for  the  payment  of  his  debts,  than  of  a  grant  or 
conveyance  in  his  lite  ;  which  he  may  enlarge,  or  make  other 
provision   at  his  pleasure.     And  so  was  it  resolved  in  the  be- 
ginning of  the  reign  of  Queen  Elizabeth,  that  where  a  man 
had  issue  a  daughter,  and  devised  his  lands  to  his  executors 
for  the  payment  of  his  debts,  and   until  his  debts  were  paid, 
and  made  his  executors  and  died,  the  executors  entered,  the 
daughter  married,  and  had  issue  and  died,  and  after  the  debts 
were  paid,  it  was  resolved  in  the  case  of  one  Guavarra,  that  he 
should  be  tenant  by  the  curtesy  (e).    Vide 3  H.7.  13.  27  H.8. 
5.    21  Ass.  p.  8.     I^B.S.13. 

Note  reader,  it  has  been  of  late  often  adjudged  according  to 
these  resolutions,  sc.  in  Weldon's  (a)  case,  Plowden's  Com- 
mentaries, in  Communi  Banco.  In  Paramour's  (6)  case,  Plow- 
den's Commentaries  in  the  King's  Bench,  Mich.  S6  and  87 
Eliz.  in  a  writ  of  (c)  error  in  the  King's  Bench,  on  a  judg- 
ment given  in  the  Common  Pleas,  the  case  was  such,  Tho- 
mas* {d)  Amner  brought  ap  ejectione  firm€e  against  Nicholas 
Loddington  on  a  demise  made  by  Alice  Fulleshurst  for  seven 
years  of  certain  houses  in  London,  and  on  not  guilty  pleaded, 
the  jury  gave  a  special  verdict.  Hugh  Weldon  was  seisedof 
the  said  houses  in  fee,  and  24  H.  8.  demised  them  to  Thomas 
Pierpoint  for  ninety-nine  years,  who  by  his  will  in  writing 
1544,  devised  his  said  lease  in  these  words :  ^'  I  devise  my  lease 
^^to  my  wife  during  her  life,  and  after  her  death  1  will  it  go 
^^  to  her  children  unpreferred,"  and  made  his  wife  his  exe- 
and  made  bis     cutrix,  and  died,  his  wife  entered  and  was  possessed  ratione 

wife  executnx,  '  '  * 

and  died.    The  wife  entered  and  was  possessed  as  legatee.    The  wife  married,  a  judgment  w 

obtained  against  the  husband,  and  a  fieri  facias  directed  to  the  sheriff  of  London,  who  sold  the 

term.      The   judgment  was  reversed  by  writ  of  error,  and   the  wife  died.     Upon  ejectmeot 

brought  by  the  executory  devisee  against  the  vendee,  held, — 1.  The  executory  devise  after  tlie 

death  of  the  wife  is  good.    2.  The  sale  by  the  sheriff  does    not  destroy  the  executory  derue 

3.  The  sale  by  the  sheriff  by  force  of  the  fieri  facias  shall  stand,  and  the  plaintiff  in  the  write/ 

error  shall  be  restored  to  the  value. 

{b)  2  Brownl.  309.    Plow.  539,  540.    2  Leon.  92.    3  Leon.  S9.        (c)  2  Leon.  92.    3  Leon.  89. 

Godb.  26.    1  And.  60.     1  Roll.  612.        (d)  Jenk.  Cent.  264.    Moor  758.     1  Bulst.  192.    1  RoU. 

612.    2  Leon.  92.    1  Leon.  82.    Co  Litt.  351  a.   Godb.  26. 


(a)  2  Brown. 
309.  Plow. 
516, 519. 

2  Leon.  92. 

3  Leon.  89. 
jtmner  v.  Lo- 

[*  96  b.  1 

dStgton,  in  (f. 
B.   One  pos- 
sessed of  a 
lease  for  nine- 

5r-nine  years 
evisedit  to 
his  wife  for 
life,  and  after 
her  death  to 
her  children 
unpreferred, 
and  made  his 


(e)  Acc.  Rollers  Ab.  Estates  D.  Price  v. 
Vaughan^  Aleyn  47.  Co.  Litt.  42  a.  *'  But 
"  feoffment  to  the  use  of  A.  for  life,  re- 
*'  mainder  to  the  use  of  B.  his  executors 
'*  and  assigns,  till  ten  pounds  shall  be 
*•*  levied  out  of  the  profits,  ruled  to  be  a 
*•  chattel.-  Hal.  MSS,  Harg.  Co.  Litt.  42  a. 
*'  The  difference  is  between  a  limitation 
«<  of  use  to  a  man  till  12,000/.  raised  :  that 


cc 


«( 


perhaps,  in  a  us6  (for  it  is  not  so  clear 
as  in  a  devise)  may  be  a  chattel.  Bot 
''  if  it  be  limited  to  the  use  of  a  noAn 
''  and  Ms  heir$,  till  12,000/.  raised,  it  is  » 
limited  fee  simple.**  Per  Sir  0.  Bridg- 
man,  C.  J.  Bo$worfh  v.  Forard^  O.  Bridgni' 
167.  and  Tid.  ib.  507.  Thoma$on  v.  if«c^ 
worth.  j( 


it 


351 
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dom  et  legaiioniiy  and  married  with  Sir  Thomas  Fulleshnrst, 
and  afterwards  2  and  3  Phil,  and  Mar.  Bestwick  recovered 
against  Sir  Thomas  140/.  debt  in  the  Common  Pleas,  and  by 
force  of  a  Fieri  facias  directed  to  Altham  and  Mallory  She- 
riffi  of  London  the  said  t  term  was  sold  to  Nicholas  Lodding-  ^  ^'  ^^^' 
ton  the  now  defendant,  and  afterwards  the  judgment  against 
the  said  Sir  Thomas  Fulleshurst  was  reversed  in  a  writ  of 
error  n  the  King's  Bench,  e^  quod  ad  omnia  ^uas  amisitratione 
judicipritd*  restiluatur,  and  afterwards  Alice  the  wife  and 
executrix  died.  Alice  Fulleshurst  being  then  the  only  daugh- 
ter who  was  unpreferred,  entered  and  made  the  lease  to  the 
plaintiff  Thomas.Amner.    And  this  case  was  often  argued  at 
bar  by  the  Serjeants  in  the  Common  Pleas,  and  at  last  by  the 
Judges ;  and  in  this  case  three  points  by  them  were  resolved. 
1.  That  the  said  (a)  executory  devise  of  the  lease  after  the  (a)  iRbll.6i2. 
death  of  the  wife  to  the  daughter  unpreferred,  was  good ;  and  jjjf]j**ceit 
there  is  no  difference  when  the  term,  or  lease,  or  houses,  (ft)  264.   Cro.  El. 
and  when  the  use  or  occupation,  &c.  is  devised,  and  that  in  796. 
all  these  cases  the  executory  devise  is  good.    9.  That  the  sale  i^B^J^flJlj^* 
either  by  Alice  the  wife,  or  by  the  Sheriff  on  the  Fieri  facias,  2  Bulst.  28. 
after  the  wife  was  possessed  as  legatee,  should  not  (e)  destroy  March  106. 
the  executory  devise,  although  the  person  to  whom  the  ex-  g^^b.^fss 
ecutory  devise  was  made    was   then    uncertain,   as  long  as  lo  Co.  47  a.  b. 
Alice  the  wife  lived  ;  for  the  said  Alice  the  daughter  might  Piovrd.  524  a. 
have  been  preferred  in  her  life,  and  then  she  should  take  feHRoii^s; 
nothing,  so  that  such  executory  devise  which  has  dependence  i^Bulst.  m. 
on  the  first  devise  may  be  made  to  a  person  uncertain,  and  this  2  Leon.  93. 
possibility  cannot  be  defeated  by  any  sale  made  by  the  first  de-  ^  ^^^*  61,62. 
visee,  &c.     S.  That  the  sale  by  the  Sheriff  by  force  of  the 
Fieri  facias  (d)  should  stand,  although  the  judgment  was  after  (''Ij^??^-  *^^** 
reversed,  and  the  plaintiff  in  the  writ  of  error  restored  to  M^573^^Dy. 
the  value,  for  the  sheriff  who  made  the  sale,  had  lawful  au-  363.  pi.  24.  Cr. 
thority  to  sell,  and  by  the  sale  the  vendee  had  an  absolute  ^j-^^^-^'"-''*'^- 
property  in  the  term  during  the  life  of  Alice  the  wife ;  and  |,^  je^nk!^Ccnt. 
although    the    judgment,  which    was    the   warrant    of   the  264.   Yeir. 
Fieri  facias,    be  afterwards    reversed,    yet  the  sale   which  *|^*   2LeoD. 
was   a  collateral  act  done  by  the  Sheriff,  by  force   of  the  gg'  90    ^|, 
Fieri  facias^   shall  not  be  avoided;    for  the  judgment  was  27I2S!   Post. 
that  the  plaintiff  should    recover  bis  debt,   and   the   Fieri  ^^^^ 
facias  is   to  levy  it  of  the  defendant's  goods  and  chattels, 
by  force  of  which  the  Sheriff  sold  the  term  which  the  *de-  [  *  97  a.] 
fendant  had  in  the   right  of  his  wife,  as  he  (e)  well  might,  («)  Co.  Litt. 
and  the  vendee  paid  money  to  the  value  of  it(F).    And  if  the  poBt!*i7i  a. 
sale  of  the  term  should  be  avoided,  the  vendee  would  lose  his 
term,  and  his  money  too,  and  thereupon  great  inconvenience 
would  follow,  that  none  would  buy  of  the  sheriff  goods  or 
chattels  in  such  cases,  and  so  execution  of  judgments  (which 
is  the  life  of  the  law  in  such  case)  would  not  be  done.     And 
according  to  these  resolutions  judgment  was  given  in  the  Com- 
mon Pleas  for  the  plaintiff,  and  in  the  King^s  Bench  upon  1^ 


(v)  Yid.  note  (c),  Hoe'B  ease.  Vol.  III.  p.  189, 
VOL.  IV.  2  B 
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writ  of  error  the  case  was  often  argued  at  the  bar  before  Sir 
Christopher  Wray,  and  the  Court  there,  and  at  length  the 
judgment  was  affirmed,  and  so  the  said  three  points  were  ad- 
judged by  both  Courts:  and  by  these  latter  judgments  you 
will  better  understand  the  law  in  the  books,  in  which  there 
are  variety  of  opinions.  37  H.  6.  30.  3S  H.  8.  Br.  tit.  Chattels 

(a)  Dy.  7. pi.     33.  2  E.  6.  tit.  Devise.  Br.  13.    28  H.  8.  (a)  Dyer  277.    Plow. 

Antca95a.       Com.  in  Weldon*s  and  Pararoor^s  case^&c.  Quiajudidapos- 

1  Bulst.  191,      teriora  sunt  in  legefortiora. 

192.  Moor  758. 
Wentw.a34.    Palm.  334. 


L97b.]  BASPOLE'S  CASE, 

Hil.  7  Jacobi  I. 

Frseman       An  award,  that  one  shall  pay  so  much  to  the  other  in  consideration  of  a 

^'  deht  long  due,  and  for  his  costs  thereby  sustained,  is  mutual. 

„  ,„„       1 ,  When  the  submission  is  of  all  controversies,  and  the  award  is  made  of 

Pt.  VIII  "^97  b. 

the  said  premises  in  the  said  condition  specified,  and  only  one  matler 

is  adjudged  upon,  the  award  is  good,  and  it  shall  be  intended  that  the 
award  was  made  of  all  that  was  referred  to  the  arbitrator. 
Although  there  are  many  things  in  controversy,  yet  if  one  only  is  noti- 
fied to  the  abitrator,  he  may  make  his  award  of  that. 
If  several  things  in  pBrlicular  are  referred,  with  a  condition  that  the 
award  be  made  of  the  premises,  &c.  the  arbitrator  must  make  his  award 
of  all,  or  the  award  will  be  void.  Otherwise,  where  there  is  no  such 
condition.  S.  C.  [«  Brownl.  309.  Cro.  Jac.  285.]  S.  C.  but  notS.  P. 
I  Bultsr.  144. 


William  Freeman  brought  an  action  of  debt  on  a  bond  of 
25/.  bearing  daie9Jprilisan.6Jac.  against  John  Baspole: 
tlie  defendant  demanded  oyer  of  the  condition,  which   was, 
"That  if  the  within  bounden  John  Baspole,  &c.  shall  well 
"  and  truly  stand  to,  abide,  fulfil,  and  keep  the  award,  arbi- 
«  trament,  order,  rule,  judgment,  and  final  determination  of 
"  Francis  Theobald,  Gent,  indifferently  named,  elected,  and 
"  chosen,  as  well  on  the  part  and  behalf  of  the  said  John  Bas- 
*<  pole,  as  of  the  said  William  Freeman,  for  to  order,  judi^e, 
"rule,  and  final  determination  to  make  of  all  matters,  suits, 
"  debts,  duties,  actions,  and  demands  whatsoever  had,  made,  or 
"  depending  between  the  said  John  and  William  from  the  be- 
"  ginning  of  the  world  until  the  day  of  the  date  hereof,  so  as 
"  the  said  award,  order,  and  final  end  be  made  and  given  up 
«  under  the  hand  and  seal  of  the  said  Francis  Theobald,  to 
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^^  either  of  the  fmid  parties,  at  or  before  the  feast  of  St.  James 
^^  the  Apoi^tle,  next  ensuing,  that  then  this  present  obligation 
^^  to  be  void ;"  and  pleaded,  that  the  arbitrator  nullum  fecit  ar* 
bitrium^  8fC.  de  et  super  prcemissis  in  conditioneprad*^  specificai\ 
The  plaintiff  replied,  tnat  the  arbitrator  25  Jt/i?tt,  an,  6  Re^. 
nuncy  by  his  writing,  made  an  order  and  award  between  the 
said  William  and  John,  de  et  super  prtBmissis  prcedicC  mqdo  et 
forma  sequentihus^  viz,  that  whereas  a  suit  was  depending  be- 
tween the  said  John  Baspole  and  William  Freeman,  for  a  debt 
due  by  William  Baspole,  father  of  the  said  John  Baspole  de- 
ceased, to  Robert  Freeman,  father  of  the  said  William  Free- 
man deceased,  which  just  debt  was  20/.  to  be  paid  by  seven 
years  then  past  to  the  said  Robert  Freeman,  and  now  due  to 
W^illiam  Freeman,  as  administrator  of  his  father,  which  debt 
the  said  John  Baspole,  pro  bona  considcraC  *promised  to  pay    r*98  a.  1 
to  the  said  William  as  upon  good  proof  appeared  to  the  arbi- 
trator: that  the  said  John  Baspole  should  pay  to  the  said  Wil- 
liam Freeman,  in  consideration  of  the  saia  debt  long  due,  and 
for  his  great  costs  in  that  part  sustained,  the  sum  of  22/.  and 
that  afller  he  requested  the  said  John  Baspole  to  pay  the  said 
»um  of  921,  which  he  refused,  &c.  upon  which  the  defendant 
demurred  in  law.     And  two  objections  were  made  against  this 
irbitrament : — 1.  Because  the  arbitrament  was  made  of  (e/)  the  W  iRoll.Rcp. 
3ne  part,  and  not  of  the  other,  as  in  7  tl.  6.  40  b.  that  one  ]*  ^^oqa  ^Ti* 
party  should  go  quit  of  all  actions  had  by  the  other  against  ^^  Cr.EK904. 
lim  ;  and  nothing  is  spoken  of  the  actions  which  he  had  against  7  H.  6.40, 41  a. 
he  other,  and  therefore  void.     2.  It  doth  not  appear  that  this  E* ^\^^^**J7"" 
natter  of  which  he  makes  the  arbitrament,  was  the  matter  only  poph/134. 
vhich  was  between  them^  for  the  submission  is  general  of  all  l  Leon.  72,73. 
ictions  and  demands  (^)  so  as  the  said  award  be^  &c.     So  that  n'^^I^-'i^^^i"  on 
f  he  doth  not  make  the  award  of  all  matters  in  controversy,  (4 C".  EL  838 
he  award  is  void.     To  which  it  was  answered  and  resolved,  8.58.  Cr.  Jac. 
hat  as  to  the  first,  the  award  was  sufficient  (c)  and  good  ;  for  ??°'f?^%^I^' 
lere  the  award  is  as  well  of  the  one  part  as  of  the  other,  for  M*arch!^Arbit. 
he  one  receives  money,  and  the  other  is  discharged  of  the  177.    Noy62. 
lebt,  and  of  his  promise  to  pay  it;  and  is  not  like  the  said  case  }  1 2"^|^ii^|.V 
►f7H.  6.  for  there  one  would  be  discharged  of  the  actions,  iR0n.Rep.437. 
nd  the  other  would  receive  nothing  in  satisfaction  thereof,  i  Bulst.  vis, 
V'ide  id)  22  E.  4.  25  b  (A).     As  to  the  second  objection  it  was  ^^i^^^' 

latt.  9,  29.  Velv.  203.    Hard.  45.    4  Leon.  94.        {c)  Dyer  356.  pi.  39.    1  Roll.  253.    1  Brownl 
8.     March.  Arbilrc.  210.    Cro.  Jac.447.        ((/)  2  Roll.  Rep.  1.     1  Buhtr.  123. 


(a)  In  Feale  v.  ffarner^   1    Saaad.  3^6.  mutOality  of  an  award,  than  that  the  thing 

rlierein  debt  on  bond  the  award  appeared  on  awarded  to  be  done  should  be  a  final  dis- 

he  pleadings  to  have  been  made  of  and  upon  charge  of  all  future  claim  by  the  party  m 

he  premises  in  the  condition,  and  to  have  whose  favour  the  award  is  made  against  the 

warded  that  one  party  should  pay  to  the  other  for  the  cause  submitted.    Therefore 

ther  a  sura  of  money,  and  also  give  him  a  an  award  that  one  shall  pay  the  other  so 

eneral  release;  the  Court  was  of  opinion,  much  for  a  trespass  is  good.    AichoU  y. 

tiat  the  award  was  bad  for  want  of  mutuality.  Grunnion^   Hob.  40.      Horton  t.   Benson^ 

'bis  decision,  which  is  at  variance  with  the  Freem.  804.    Ayland  v.   AichoUa,  ib.  205. 

rst  resolution  in  BatpoWs  case,  is  success-  Ormlade  v.  Cooke,  Cro.  Jac.  354.    So  also  an 

ally  combated  by  Mr.  Serjt  Williams,  n.  2.  award  that  the  defendants  should  pay  the 

».  328.  plaintifis  10/.  for  costs  in  a  suit  commenced 

Nothing  more  is  requisite  to.  form,  the  a|niinst  them  by  the  defendants  without  cause, 
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answered  and  resolved, — 1.  That  it  appears  by  (he  award  that 
(a)  1  Sid.  252.    it  was  n)ade(ii),  de  prcemissis  prced*  in  condUione  pned'  spC' 
r""*4^7*  ^^^^'  ci/icfl/',  which  words  implj,  that  he  had  made  an  arbitrament 
hX  191*.         o^qII  ^^^^  which  was  referred  to  him,  and  so  shall  it  be  intended 
Cr.£l.83M5S.  until  the  contrary  be  shewed  and  alleged  b^  the  other  party; 
278*^^8^664     ^^  when  the  submission  is  general  of  all  actions,  &c.  (6)  gene^ 
Cr.  Car.  216.     ^^^^  nihil  certi  implicate  and  therefore  it  may  well  stand  with 
(6)  2Co.33b.    the  fi^enerality  of  the  words,  that  there  was  but  one  cause  de- 
3K^b'4i4*^^*  pending  in  controversy  between  them:  but  where  the  submis- 
2  Sid.  36.         ^^^  IK  of(c)  certain  things  in  special,  and  with  a  proviso  or 
(c)  Cr.  El.  839,  condition,  that  the  award  be.  made,  de  prcBmiss\SfC.  or  words 
ntd  ^A^'  ^^'  ^^'^'^  ^^^  tantamount,  there  the  arbitrator  ought  to  make  the 
Dy.  242.  pi.  52.  &^Erd  of  all,  otherwise  it  is  void.     But  if  divers  things  in  spe— 
March.  Arbit.    cial  are  submitted  (d)  without  such  conditional  conclusion,  the 
200*  3vf'  ^^^'    arbitrator  may  make  the  award  of  any  of  them  (s).     And  as  i^ 

4  Leon.  94.       (d)  Cr.  El.  832.    Cr.  Jac.  200,  355,  ^64.    Dyer  242  b.    Hob.  49. 

and  thatallsails  and  differences  should  cease,  ment  is  to  be  made.    NichoU  v.  Gruimi^m^ 

fFalmough  y,  Holgate,  2Ventr.2i\,    Squire  Hob.  49. 

V.  GrevUU  6  Mod.  35.     So  an  award  that  ihe        In  the  cases  above,  the  awards  recited  thai 
defendant  should  pay  a  sum  of  monejf,  and  they  were  made  **  of  and  concerning  the 
take  his  mare,  &c. from  theplaintiffs,  within  a  **  prc^mises:**  but  it  seems  that  such  awards 
week,  is  good.  Cooper  Y.Mirst^  1  Lutw.  539.  would  be  good,  although  they  did  not  coo- 
So  also  an  award  to  pay  7/.,  and  the  costs  in  tain  any  such  recital,  if  they  contained  ar^ 
a  suit  to  the  plaintin,  is^  good.     Thomliruon  cital  of  the  matters  that  were  referred.  Gng 
V.  AvrUkin^  Cora.  828.    So  also  an  award  v.  Gwennap,  1  Bam.  and  Aid.  106. 
that  all  suits  and  controversies  shall  cease,        (b)  Seijt.  Williams  observes,  n.  4.  Berhs. 
&c.is  good.  Harri$  v.  Knipe^  1  Lev.  58.  Ed-  Trippei^  1  Saund.  32  a.,  *'  These  nice  dis- 
wards  f.  Pierce,  Comb.  221.  Vin.  Ab.  Arbit  *'  tinctions  are  now  disregarded,  courts  of 
K.  pi.  29.    So  also  an  award  reciting  that  se-  **  justice  being  at  present  more  libenl  in 
▼eral  differences  had  been  between  the  plain-  **  the  construction  of  awards  than  formerly, 
tiff  and  defendant  concerning  a  house,  and  ''And,  therefore,  an  award  maybe  good, 
divers  elms,  and  arrears  of  rent.    They  (the  '*  though  made  of  less  than  is  contained  in 
arbitrators)  to  make  a  final  end  of  all,  award-  "  the  su  bmission ;  as  if  the  submission  be  of 
ed,  that  the  defendant  should  pay  to  the  ''  all  actions,  trespasses,  demands,  and  coo- 
plaintiff  4/.  for  all  the  said  arrears  of  rent,  **  troversies;  and  the  award  be  made  of  some 
IS  good,  and  sufficiently  mutual,   because  '*  only,  the  award  is  good ;  for  no  more  shall 
the  words  ''  for  the  arrears'*  signified  ''  in  sa-  "  be  presumed  to  have  been  made  knowa  to 
tisfaction  of  the  arrears,"  and  although  the  ''  the  arbitrator:  but  if  in  fact  other  causes 
award  recited  other,  matters,  yet  it  shall  be  *'  of  action  were  made  known  to  the  irbi- 
intended  that  such  matters  were  otherwise  ''  trator,  then  such  award  would  be  bad,  as 
determined,  or  at  least  the  award  saying  to  '*  well  where  the  submission  is  conditional 
make  an  end  of  all  differences  should  be  ''  with  an  ila  quod,  as  where  it  is  absolute, 
taken  to  mean  that  the  4/.  was  in  satisfaction  *'  Hawkins  v.  Colciough,  1  Burr.  877.    I  Bac. 
of  every  thing ;  the  others  not  appearing,  but  ''  Ab.  141/*  Y  id,  Simmondnf.Swame,  iTaant 
by  the  recitalof  the  award  itself.    Hopper  v.  554.     Bradford  v.  Rjjfan,  Willes  470. 
Hackei,  1  Lev.  1 32.  So  also  an  award,  which        When  the  submission  was  of  all  actioDS,&c 
after  reciting  that  there  had  been  dealings  and  also  oftwo  distinct  matters  of  diffbrcoce, 
between  the  parties,  and  that  40/.  were  due  and    the   award    reciting    the    submissioa 
to  the  plaintiff,  awarded   payment  of  that  omitted  to  decide  one  of  such  distinct  intt' 
sura.    EUiait  v.  CkiveU,  1  Lutw.  541.    And  ters,  the  Court  held  that  the  award  was  bad, 
it  does  not  appear  to  be  necessary,  that  the  and  refused  to  enforce  performance  bj  an 
award    itself  should   express   that  a  sum  attachment.    Randall  v.  kandali,  7  East  80. 
awarded  to  be  paid,  or  an  act  to  be  done  in  and    vid.  Middleton  v.    Weeks,    Cro»  Jac. 
favour  of  one  of  the  parties,  shall  be  in  sa-  200.     Winter  v.  Munton,  2  B.  Moore  723. 
tisfaction,   or  that  it  should    contain  any  It  is  a  good  defence  to  an  action  bronght  for 
equivalent  terms;  a  discharge  of  the  other  the  nonperformance  of  an  award,  that  the 
party  must  necessarily  be  presumed.   Roll,  arbitrators  had  not  decided  all  those  mattecs 
Arb.K.  pi.  17.  But  quare,  wnether  the  award  submitted  to  them,  of  which  they  had  notice, 
most  not  express  for  what  cause  the  pay-  MiUheU  v.  Stavely^  Id  Sast  58.    Ingram  ▼. 
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18  of  divers  particular  things,  so  it  is  of  divers  particular  per- 
sons.    And  therefore  if  two  on  the  one  part,  and  one  on  the 
other  part,  submit  themselves,  the  arbitrator  may  make  an  ar- 
bitrament between  one  of  the  two  of  the  one  part,  and  the 
other  of  the  other  part,  and  it  will  be  good(c).    2.  Although 
there  were  many  matters  in  controversy ;  yet  if  one  only  be  (a)  (a)  CrJac.200L 
signified  to  the  arbitrator,  he  may  make  an  award  of  that,  for  jj^ijfj^ri,^^ 
the  arbitrator  is  in  lieu  of  a  Judge,  and  his  oflSce  is  to  deter-  igo. 
mine  secund*  allegata  ef  probata^  and  the  duty  of  the  parties 
-who  are  grieved,  and  know  their  particular  griefs,  is  to  signify 
their  ^causes  of  controversy  to  the  arbitrator,  for  they  are  privy  [  ♦  98  b.  J 
to  them,  and  the  arbitrator  a  stranger,  and  each  ought  to  do 
that  which  lies  in  his  knowledge ;  and  if  other  construction  ' 
should    be    made,   many  arbitraments    might    be    avoided ; 
for  one  might  conceal  a  trespass  committed,  or  other  secret 
cause  of  action  given  him,  ana  so  avoid  the  awards  El  expedit 
reipubliccB  {b)  ui  sHjinh  lilium.    And  this  is  like  Cullamor's  ^*'^-^-^*' 
case  on  the  t  statute  of  Bankrupts,  in  the  Second  Part  of  my  8Co.37\ 
Reports,  fol.  2b  &  26  b.  which  provides,  that  equal  distribution  9  Co*.  79  b'. 
shall  be  made  of  the  bankrupt's  goods  between  all  the  (c)  ere-  i  «^*^^^ 
ditors,  but  that  is,  (as  it  is  there  resolved)  to  be  intended  of  *q^^  242. ' 
those  who  will  come  in  and  signify  their  debts.     And  hereby  Hard.  128. 
you  will  better  understand  your  books  in  39  H.  6  9.    22  E.  4.  Co.  ^t.  103  a. 
25.     19  H.  6.  6  b.    2  R,  3.  18.    4  Eliz.  Dyer  216.    8  Eliz.  t)  iSi,.''SV: 
Dyer  242.  Hutt  37. 

Milnei,  8  East  445.    In  D0w$e  v.   Coxe,  (c)  Ace.  Roll.  Ab.  Arbit  D.  5.    MkeMam 

S  Biog.  29.  Best,  C.  J.  observed,  "  The  old  v.  Moon,  and  Willis.  Cora.  547.    Carter  v. 

*•  law  is  clear,  that  if  the  reference  be  gene-  Carter,  1  Vcrn.  259.     In  fFMer  v.  /FWtf, 

**  ral,  without  any  express  stipulation  that  1  Brod.  and  Bing.  S50.  S.  C  3  B.  Moore  674. 

*'  the  arbitrator  shall  decide  on  all  matters  it  was  held  that  a  submission  of  all  matters 

*'  referred  to  him,  the  award  may  be  good  in  difference  between  parties  imports  all  mat- 

**•  for  part;  and  this  law  has  not  been  altered;  ters,  which  any  indiyidual  party  may  baTe, 

••  for  the  case  of  Mitchell  v.  Stavely  con-  jointly  or  severally,  against  any  other,  for  the 

**  tained  an  express  stipulation  that  the  ar-  submission  is  to  be  construed  distributively: 

**  bitrator  should  decide  on  all  the  premises,  therefore  where,  upon  a  reference  by  bonoi, 

**  Lord  Ellenborough  says, '  It  was  a  condi-  it  was  awarded  that  a  sum  of  money  should 

**  tion  of  the  submission  that  they  were  to  be  paid  by  one  obligor  to  a  co-obligor,  the 

*'  award  upon  all  matters  in  difference  be-  award  was  held  good. 

«*  tween  the  parties.'"    But  it  seems  that  Richardson,  J.  dissented,  observing  upon 

MUckell  V.  Stavely  was  not  decided  upon  the  case  of  Carter  v.  Carter,  that  the  mar- 

the  grounds  of  the  submission  containing  ginal  note  was  not  warranted  bythe  case  itself^ 

an  ita  quod,  but  because  the  matter  in  dif-  and  as  to  the  case  cited  from  Brooke,  that 

ference  not  decided  upon  had  been  notified  there  was  a  note  to  it  as  follows: — **  but  it 

to  the  arbitrators.  <'  seems  clear  that  the  arbitrator  had  not  au- 

It  was  held,    Holland  v.  Brook$,  6  T.  R.  **  thority  to  determine  or  arbitrate  matters 

161.,  that  a  party  cannot  impeach  an  award  '*  between  the  three  (the  parties  on  one  side) 

for  matters  not  appearing  upon  the  face  ^  for  they  make  one  party  against  a  fourth  : 

of  it,  upon  shewing  cause  agamst  a  rule  for  **  but  he  may  determme  between  any  of  the 

mn  attachment  for  not  performing  it :  but  he  **  three,  and  this  fourth.**.  And  further  ob- 

tfhonld  obtain  a  rule  for  that  purpose  within  served,  that  this  distinction  appeared  to  him 

the  time  limited  by  the  act  of  parliaoteot.  to  be  founded  in  reason  and  principle. 
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199 a.]        SIR  RICHARD  LECHFORD'S  CASE, 

Hil.  7  Jac.  1. 

Undrell       The  custom  of  a  manor  was,  that  those  who  claimed  copyholds  by  descent 

^'  ought  to  come  at  the  first,  second,  or  third  Court,  upon  proclamatioa 

Pt.  VllL— 99  a.  made,  to  take  up  their  estates ;  or  else  their  estates  should  be  forfeited. 

A  tenant  of  the  manor,  having  issue  inheritable  by  the  custom,  died, 
such  issue  being  at  that  time  beyond  sea;  the  proclamations  all  passed, 
and  the  heir  did  not  appear  for  two  years,  but  remained  beyond 
sea;  immediately  upon  bis  return  he  prayed  to  be  admitted  to  tbe 
copyhold^  and  proffered  the  lord  his  fine  in  court,  which  the  lord 
refused  to  accept,  or  to  admit  the  heir,  but  seised  the  land  as  for- 
feited.    Held,  there  was  no  forfeiture. 

If  the  heir  had  been  within  the  realm  at  the  time  of  the  first  proclama- 
tion, and  afterwards  had  gone  out  of  the  realm,  tbe  proclamations 
would  have  bound  him. 

*At  common  law,  if  a  man  was  within  the  realm  at  the  time  of  the 
fine  levied,  and  within  the  year  went  beyond  the  seas,  he  was  bound ; 
so  if  a  man  was  disseised,  and  then  went  beyond  the  seas,  and  a  descent 
was  cast,  his  entry  was  tolled.* 

*If  he  who  is  beyond  sea  shall  not  be  bound  by  non-claim  on  a  fiDC, 
which  is  a  matter  of  record  ;  a  fortiori  he  shall  not  be  bound  by  noo- 
claim  on  a  descent,  which  is  a  matter  in  pais.* 
*If  a  man  disseised,  and  afterwards  imprisoned,  a  descent  cast  shall 
toll  his  entry.* 

*If  a  man  seised  of  land,  having  issue  two  sons,  bastard  eigne  and 
roulier  puisne,  dies,  the  mulier  being  beyond  sea,  or  within  a^» 
or  imprisoned,  or  non  $an(e  memoria^  and  the  bastard  eigne  enters, 
and  has  issue  and  dies,  and  the  land  descends  to  his  issue,  the  right  uf 
the  mulier  is  bound  for  ever.* 

*So  if  a  bastard  born  before  marriage  enters  and  has  issue,  &c.  the 
collateral  heir,  and  the  lord  by  escheat  are  bound.*  S.  C.  Cro.  Jac. 
226. 


•k^ 


Cro.Jac.ioi.  In  an  ejectment  in  the  Kind's  Bench  by  Thomas  Undrell, 
Whittpnand  plaintiff,  and  Bristow  EUey,  defendant,  on  a  demise  made  by 
Culnil  ^'^*  William  Copley,  2N-  anno2Jac  Reg.  of  a  house,  and  twenty 

acres  of  land,  &c.  in  Lee  in  the  county  of  Surry,  for  the  term 
of  one  year;  the  defendant  pleaded,  that  Richard  Leehfbrd, 
Knight,  was  seised  of  the  tenements  in  which,  &c.  in  his  de- 
mesne as  of  fee,  and  leased  to  the  defendant  for  bis  life,  and 
that  William  Copley  disseised  him,  and  made  the  lease  to  the 
plaintiff,  and  that  the  defendant  re-entered,  &c.  and  the  plain- 
tiff replied  and  said,  that  the  tenements  in  which,  &c.  are,  tl  a 
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tempore  cujuf,  S^.  were  parcel  of  the  manor  of  Sherwood  m 
Xee  aforesaid,  whereof  Henry  Lechford,  Esq.  was  seised,  and 
that  the  said  tenements,  in  which,  &c.  are,  et  a  tetnpore  cujus, 
Sfc,  were  demised  and  demisenble,  &c.  by  copy  of  court  roll, 
&c.    And  that  the  said  Henry  Lechford  at  the  Court  of  his 
manor,  anno  2  Eliz.  granted  the  said  tenements  to  Thomas 
Copley,  father  of  the  said  William  Copley,  to  have  and  to  hold 
to  him  and  his  heirs,  by  copy  of  court-roll,  &c.     And  after- 
wards the  said   Thomas  Copley  died  seised  thereof  of  such 
estate,  which  descended  to  (be  said  William  Copley  bis  son  and 
heir,  the  lessor,  &c.  the  estate  of  the  said  Henry  Lecbford  in 
the  said  manor  the  said  Sir  Richard  Lechford,  Knight,  now 
has,  who  entered  upon    the  possession  of  the  said  William 
Copley  the  son,  and  ousted  him  of  the  tenements,  in  which, 
&c.  and  demised  them  to  Bristow  El^ey,  as  is  aforesaid,  upon 
whom  the  said  William  Copley  re-entered  and  demised  them 
to  the  plaintiff,  &c.     To  which  the  defendants  rejoined  and 
confessed,  that  the  tenements  in  which,  &c.  were  parcel  of  the 
manor,  and  demised  and  demiseable,  &c.  and  the  grant  by  copy 
made  to  *the  said  Thomas  Copley,  and  the  descent  to  William    [  *  99  b.  j 
Copley,  proutj  &c.     But  farther  he  said,  that  within  the  said 
manor  there  is,  el  a  tempore  cujus^  S^c.  was  such  a  custom,  that 
if  any  customary  tenant  of  the  said  manor  dies  seised  of  any 
lauds  or  tenements,  held  by  copy,  &c.  in  fee-simple,  &c.  that 
every  heir  of  such  tenant  so  dying  seised,  shall  pay  a  reason- 
able (a)  fine  for  his  admittance  to  be  in  full  Court  of  the  satd  (a}Cr.Ja€^6. 
manor  by  the  Lord  or  his  Steward  imposed  and  assessed; 
and  farther  within   the  said  manor  there  is  another  custom 
a  tempore  cujuSyS^c.  that  if  any  copyhold  tenant,  seised  of  any 
lands  or  tenements  held  by  copy,  &c.  of  the  said  manor  in  fee- 
simple  dies  thereof  seised,  and  his  heir  doth  not  come  at  the 
next  Court  of  the  said  manor,  and  claim  the  said  tenements, 
and  pray  to  be  admired  to  them,  &c.  then  a  (6)  public  pro-  (6)  Cr.  Jac.226. 
clamation  shall  be  made  in  full  Court  that  the  said  heir  come 
at  the  same  Court  to  claim  the  same  lands,  and  to  pray  to  be 
admitted,  and  so  at  two  other  Courts  following  of  the  said 
manor,  the  like  proclamation  shall  be  made ;  and  if  such  heir 
at  any  of  the  said  Courts  in  which  proclamation  shall  be  so 
made,  comes  not  to  claim  the  said  tenements,  and  pray  to  be 
admitted  to  them,  then  the  lord  of  the  manor  has  always  been* 
used  and  accustomed  to  seise  them  into  his  bands,  as  forfeited 
to  him ;  and  pleaded,  that  three  proclamations  were  made  at 
three  several  Courts,  &c.  according  to  the  custom ;  and  the 
said  William  Copley,  son  and  heir  of  the  said  Thomas  Copley,  Antea44,  &c. 
eame  not  to  any  of  them  to  claim  the  same  lands,  ami  pray  to 
be  admitted  to  them  ;  wherefore  the  said  Sir  Richard  Lechford 
then  and  yet  lord  of  the  said  manor,  seised  the  tenements  afore- 
said, in  which,  &c.  as(c)  forfeited  to  him,  and  leased  them  to  (r)  Co. Lit. 59a. 
the  defendant,  as  aforesaid.     To  which  the  plaintiff  said,  that  Bridgm.52. 
the  said  Thomas  Copley,  primo  Juliij  27  Eliz.  died,  as  is  afore- 
said, seised  of  the  said  tenements,  after  whose  death  the  tene- 
ments  aforesaid,  in   which,  &c.  {d)    descended   to  the  said  (d)  Carth.  74.. 
William  Copley,  as  aforesaid ;  and  that  at  the  time  of  the  . 
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death  of  the  said  Thomas  Copley,  and  at  the  time  of  the  said 
several  proclamations,  the  said  William  Copley  was  resident 
at  Bruxels  beyond  the  seas,  extra  quaiuor  maria^  et  ibi  per 
totum  lempus  remanebat^  and  there  tor  all  the  said  time  re- 
mained until  the  first  day  of  September,  atmo  1  Jacobi  Reg. 
which  day  he  returned  from  Bruxels  aforesaid,  into  England ; 
and  that  immediately  after  his  return  to  Lee,  aforesaid,  then 
having  notice,  and  not  before,  of  the  death  of  the  said  Thomas 
Copley,  the  said  William,  30th  of  September,  1  Jac.  came  to 
the  said  Sir  Richard  Lechford,  then  lord  of  the  said  manor, 
and  prayed  to  be  admitted  to  the  tenements  aforesaid,  in  which, 
&c.  and  offered  the  said  lord  any  reasonable  fine  for  his  ad- 
mittance to  them,  which  the  said  lord  utterly  refused,  &c.  upon 
which  the  defendant  demurred  in  law ;  and  it  was  adjudged, 
[*  100a.  ]  *that  this  custom  and  non-claim  tshould  not  bar  him,  wbo 
The  custom  and  was  beyond  sea  {extra  maria)  at  the  time  of  the  proclama- 
not  bar  the^hdr  ^'®"®  made,  of  his  inheritance ;  because  he  who  is  out  of  the 
who  was  be-      realm  could  not  have  {a)  knowledge  by  intendment  of  law  of 
yond  sea  at  the  the  death  of  his  father,  nor  of  the  proclamations  made,  to  warn 
ciamatioM^"*"  him  to  come  to  claim  his  inheritance,  and  pray  to  be  admitted 
made.  to  it  (A).     And  it  appears  by  the  statute  L)e  modo  levarf£ 

tCr.Jac.226.  fines^  made  (6)  18  £.  1.  that  a  fine  levied  of  lands  in  the 
Cro.  Jac.  101.  Common  Pleas,  is  as  high  a  bar,  and  of  as  great  force,  and  of 
\f)  ^\i^b\o  ^^  ^^S^  nature  in  itself,  that  it  bars  not  only  those  who  are 
511.        '      '  parties  and  privies  to  the  fine  and  their  heirs,  but  all  other 

people  of  the  world  who  are  of  full  as^e,  out  of  prison,  of 

f;ood  memory,  and  within  the  four  seas  the  day  of  the  fine 
evied,  if  they  ^o  not  make  their  claim  within  the  year  and  daj, 
&c.    And  it  appears  also  by  the  statute  De  Donis  condiliona- 
(c)  Co. Lit.  260  libuSj  made  (c)  13  E.  1.  upon  which  it  was  concluded,  that  if 
a.  2  Inst.  331,    the  sublimity  of  a  fine,  which  is  so  high  a  bar,  and  of  so  great 
332, 333.  force,  and  of  so  puissant  a  nature,  and  which  bath  such  so- 

lemnity in  so  high  a  court  of  record,  shall  not  bar  him 
who  is  out  of  the  realm  of  his  right ;  a  fortiori  proclamations 
made  in  a  base  court  in  a  private  corner,  shall  not  bar  him. 


(a)  By  the  general  custom  the  lord  is 
only  authorized  to  seise  the  land,  until  the 
tenant  comes  in  to  be  admitted ;  to  war- 
rant an  absolute  forfeiture  of  a  copyhold, 
by  the  mere  non-appearance  of  the  heir  to 
be  admitted,  there  must  be  a  particular 
custom,  and  there  must  be  the  greatest 
accuracy  in  the  lord*s  proceedings.  Yet  on 
proclamation  being  made  for  Uie'heir  to 
come  in,  it  is  not  necessary  to  specify  the 
particular  estates  of  which  the  former  tenant 
died  seised ;  nor,  in  order  to  seise,  to  prove 
the  proclamations  viva  voce.  Titus  v.  Per- 
.kin$t  Skin.  850.  Doe  v.  Hellier,  3T.  R.  162. 
contra.  Lord  Salisbury's  case,  1  Keb.  887. 
vid.  S.  C.  1  Lev.  63.  But  it  is  absolutely 
necessary,  in  order  to  warrant  the  lord  in 
seizing,  that  proclamation  be  made  on  the  re- 
gular presentment :  for  till  presentment  and 
proclamation  be  actually  made,  the  heir  is 


not  obliged  to  claim.  Rumney  and  Eves' 
case,  1  Leon.  100.  Anderson  and  Baywaris 
case,  S  Leon.  881.  S.  C.  4  Leon.  SO.  1  Watk. 
Copy.  236. 

With  respect  to  infants  and  femes  covert 
entitled  by  descent,  or  by  surrender  to  the 
use  of  a  will,  it  is  provided  by  stat.  9  Geo.!, 
c.  89.,  that  no  forfeiture  shall  be  incarred 
by  reason  of  their  not  coming  in  to  be  ad- 
mitted on  such  proclamation; and  tbestatute 
then  prescribes  the  manner  of  their  admi^* 
sion,  and  the  lord*s  remedies  for  his  fines, 
This  act  is  confined  to  the  cases  expressed, 
viz.  Title  by  descent  or  surrender  to  the  use 
of  a  will ;  and  does  not  apply  to  a  title 
under  a  deed.  Lord  Kensington  v.  Matu^% 
13  Ves.  841.  Vid.  Watkins  on  Copjhold, 
Vol.  L  p.  834,  380.  Gilbert*s  Tenures,  830, 
831.  Scriven  on  Copyholds,  Vol.  L  30,  S4S. 
C^m.  Dig.  Copyhold,  M.  4. 
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$o  Judgment  final  in  a  writ  of  (a)  right  in  the  Common  Pleas  Ja^gment  final 
ball  bind  all  strangers,  if  they  make  not  their  claim  within  riLhu^c^B 
he  year  and  day  after  the  judgment  and  execution  ;  and  yet  binds  all ' 
he  common  law  excepts  infants,  those  who  are  out  of  the  >trangera  who 
*ealm,  or  are  imprisoned,  &c.  and  therewith  agree  5  E.  3. 229.  ^eiTclMm^ 
ind  7  E.  3.  335.  that  the  year  and  day  shall  be  accounted  after  within  the 
he  (ft)  execution,  for  by  the  transmutation  of  the  possession,  proper  time, 
he  country  has  notice  of  it.     Vide  4  E.  3.  46.  &  11  R.  2.  J^X^' 
Escheat  13.  Plow.  Com.  356.  Atid  the  reason  why  a  recovery  cepti  infanta, 
n  a  writ  of  right  where  the  trial  was  by  battle  (b)  or  grand  thoie  beyond 
issise,  was  final  to  all  strangers,  is,  for  the  grand  notice  that  ^^'^f'^^^ 
men  have  of  battle,  and  of  the  trial  by  grand  assise,  their  pro-  ^^^  co.' Lit. 254 
:eedings  and  performance  are  with  so  notorious,  famous,  and  b.  5  Co.  107  b. 
public  solemnities,  and  if  such  recovery  with  such  solemnities  ifxX^'^f, 
should  not  bar  him  who  was  out  of  the  realm,  nor  infants,  nor  y^     '  ^  ' 
et  man  non  sance  memorias,  nor  a  man  in  pri|on;  a  fortiori  piowd.337b. 
custom  and  proclamations  in  a  private  court  of  a  manor  shall 
not  bind  them.   And  the.  law  in  these  cases  was  grounded  upon 
^at  reason;  for  he  who  is  out  of  the  realm,  in  another  coun- 
try, cannot  by  intendment  of  law  have  notice  of  things  done 
within  this  realm ;  an  infant  has  not  understanding,  nor  can 
know  his  right  either  to  follow  it  by  entry,  or  action  ;  so  of  a 
man  non  sanas  memor*  who  wants  reason  and  sense  to  make  a 
claim ;  so  of  him  who  is  imprisoned  who  by  judgment  of  law 
ought  to  be  in  salv*  (c)  ei  arcC  custody  sc.  salv*  as  to  the  part^  U)  3  Co.  44  a. 
at  whose  suit  *he  is  imprisoned,  because  he  ought  to  be  impri-  [  *  100  b«  J 
Boned  so  strong  that  he  may  not  escape;  and  arcia^  in  respect  ^f^'^f^i 
he  ought  to  be  kept  close,  without  cotiference  with  others,  or  jy^^^et'lAj. 
(d)  intelligence  of  things  abroad;  and  he  ought  not  to  go  out  Cr. Car. 466. 
of  the  prison  to  make  his  claim.    And  that  is  the  reason  that  a  «  f^^'l^^* 
recovery  (e)  by  default  against  him  in  a  real  action  shall  not  co?UtT^a. 
bind  him,  but  he  shall  reverse  it  by  error,  as  it  appears  in  9Co.S7b. 
5  Ed.  3.  50  b.  4  Ed.  S.  Disceit.  51.  Lit.  102  b.   Nota^  reader,  a  feme  covert 
that  a  (/)  feme  covert  is  not  mentioned  in  "any  of  the  said  acts,  wa^  bound  at 
but  was  bound  at  common  law  by  non-claim,  because  she  had  n^JchanTr^^ 
a  husband  who  might  make  it,  and  that  was  one  of  the  reasons  bat  the  ttat.  4. 
that  the  statute  of  34  Ed.  3.  c.  16.  ousted  non-claim  ;  but  the  H.7.  c.34.  ex- 
statute  of  4  H.  7.  c.  24.  excepts  (g)  feme  coverts  who  are  ^^^^"hoare 
strangers  to  the  fine,  so  that  she  makes  her  claim  within  five  itrangerB  to 
years  after  the  death  of  her  husband.  And  at  the  common  law,  the  fine,  ao 
men  out  of  the  (A)  realm,  infants,  men  non  sancs  memorias,  and  the^r^i^m^^ 
in  prison,  who  were  not  bound  to  make  claim  within  the  year  within  fire 
ana  day,  were  perpetually  for  them  and  their  heirs  exempted  years  after  the 
from  making  claim.    And  therefore  it  was  resolved,  that  the  h^^ds! 
said  custom  in  the  case  at  bar  is  so  to  be  intended,  that  it  shall   (</)  9  Co.  S7  b. 
bind  him  who  doth  not  make  his  claim,  &c.  if  he  be  within  Co.  Lit.  259 a. 

Plowd.  360  a. 
(«}  Lit.  sect  438.    Co.  Lit.  259  b.   Lit.  102  b.     7H.6.3Sa.b.     Fitz.  Default  1.    Br.  Default  33. 
Plowd.  360  a.        (/)  Hob.  95.    Plowd.  360  a.    Co.  Lit.  262  b.        (r)  9  Co.  140  b.        (A)  1  RoU. 
^67.     Plowd.  360  a.    Hob.  95. 


(b)  By  Stat.  59  Geo.  3.  c  46.,  it  b  enacted     shall  issue  be  joined,  nor  trial  be  had  by 
.  tbat  for  the  future,  in  no  writ  of  right  shall     battle,  in  any  writ  of  right 
Ibe  tenant  be  received  to  wage  battle  $  nor 
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At  common 
law,  if  H  man 
was  within  the 
realm  at  the 
time  of  the 


the  realm,  +  of  full  age,  of  perfect  memory,  and  out  of  prison ; 

for  no  custom  by  the  law  can  extend  to  bar  those,  who  by 
If  the  heir  had  judgment  of  law  are  not  bound  to  make  claim.  But  it  was  re- 
the  re'Sm^at  Solved,  that  if  William  Copley  had  been  within  the  realm  at 
the  time  of  the  the  time  of  the  first  proclamation,  and  afterwards  (a)  gone 
first  proclama-  out  of  the  realm,  that  the  proclamation  should  bind  him,  al- 
wwdJ'h^'go^c  though  he  be  extra  auatu*  maria^  at  the  time  of  the  other  pro- 
out  uf  the  clamations,  for  he  snail  not  defeat  the  lord  of  his  fine  or  for- 
realm,  the  pro-  feiture  by  his  own  act  (c).    Vide  9  H.  7.  24  a.  and  the  reason 

wo"?have  ^^  ^^**-  '**•  ^-  ^^'-  *0^  »:  ^«»  ^^1*  observed,  who  having  put  the 

bound  him.  case  of  non-claim  of  him  who  is  out  of  the  realm,  that  it  shall 

t3  Mod.  22l>  not  hurt  him  in  the  case  of  fine,  he  saith  as  follows,  by  greater 

fshow  31  83.  I'^Q^on,  &c.  (b)  that  a  disseisin  and  a  descent,  which  is  matter 

Saik.386.'  1"  f^ct,  shall  not  so  much  grieve  him  who  is  so  disseised  when 

Comb.  1)8.  he  was  out  of  the  realm  at  the. time  of  the  disseisin,  and  also 

M^C^J^  101.  "*  ^^^  ^'"'®  ^^^^  *^®  disseisor  died  Heised,  but  that  he  may  well 
^  '        enter  notwithstanding;^  the  descent;  upon  which  two   things 

were  collected.     I.  That  as  at  the  common  law,  if  a  man  was 
within  the  realm  at  the  time  of  the  fine  levied,  and  within  the 
year  went  beyond  the  seas,  he  should  be  bound  :  so  if  a  man  be 
disseised,  and  afterwards  goes  beyond  the  seas,  a  descent  cast 
fine  levied,  and  afterwards  shall  toll  the  entry,  as  appeareth  also  by  Littletoa 
wln^^SoJd"  103  b.  (c)    The  second  thing  is,  that  if  he  who  is  out  of  the 
the  seasyhe  was  realm  shall  not  be  bound  by  non-claim  on  a  fine,  which  is  a 
bound;8oifa    matter  of  record,  a  fortiori  he  shall  not  be  bound  by  non- 
seiserM^d  then  claim  on  a  descent  which  is  a  matter  in  pais,  (d)     If  a  maa 
went  beyond     be  disseised  and  afterwards  is  imprisoned,  and  afterwards  a 

descent  is  cast,  it  shall  toll  his  entry,  and  therewith  agrees 
9  H.  7.  24  a.    And  (e)  some  say  in  this  case,  that  if  a  man 
be  seised  of  land,  and  has  issue  two  sons,  bastard  eigne  anii 
mulier  puisne,  and  the  father  dies  seised,  the  mulier  bein^ 
^'beyond  sea,  or  within  age,  or  imprisoned,  or  non  sanas  me- 
moricB^  and  the  bastard  eigne  enters,  and  continues  in  peace- 
boundby  noa-  able  possession  of  the  lands,  and  has  issue,  and  dies,  and  the 
claim  on  a  fine  lands  descend  to  his  issue,  the  right  of  the  mulier  in  all  the 
tcr  of  record*'"  ^^^^  cases  is  bound  for  ever ;  and  some  hold  the  contrary.    2, 
a  fortiori,  he'     It  was  resolved,  that  forasmuch  as  William  Copley  was  oat  of 
shall  not  be       the  realm  at  the  time  of  the  death  of  his  father,  although  be 
Ix^oir""'  was  not  in  the  King's  service,  yet  he  shall  not  be  (/)  barred  by 
descent  which    the  said  customs  and  proclamations,  because  he  could  not  by 

intendment  of  law  have  notice;  and  at  the  common  law  he 
should  not  be  barred  by  non-claim  on  a  fine,  or  writ  of  ri^ht, 
Bracton  lib.  5.  tract*  de  Exception*  cap.  29.  fol.  436.  (g)  £r- 
aftcrwards  im-  cusatur  quis  quod  clameum  non  apposuerit^  ut  si  in  toto  tempore 
5r«PPnt^r*tt  iitigii  fuit  ultra  mare  quacunque  occasione :  LittL  ace,  fol 
shLitoUhis  lOjJ  a.  Vide  9  HA.Sa.  26  //.  6.  Error  27.  33  //.  6. 1. 
entry.  1  Ass.  p.  2.    2\  H.  6.  24.    2  E.  3.  Coron.  133.     The  pre- 

Touch.  30.  '^  ^ 

b)  Co.Lit.262b.  Lit.8ect.441.         (c)  Co.Lit.  sect.  440.        (rf)  Lit.8ect.  437.       {e)  Plow.372i. 
/)  Cr.  Jac.  226.    Palm.  533.      [g)  Co.  Lit.  260  b.  261  a. 


seas,  and  a 
descent  was 
ca4t,  his  entry 
was  tolled. 
If  he  who  is 

r»101a.J 

beyond  seas, 
shall  not  be 


is  a  matter  in 

pais, 

if  a  man  be 

disseised,  and 


1 


(c)  So  in  the  case  of  the  statutes  of  limita- 
tions, when  once  they  have  begun  to  run, 
no  subsequent  disability  will  stop  their  run- 


ning. Doe  ▼.  Jones,  4  T.  R.  300.  Collentt  ▼. 
DuUon,  4  Taunt.  b26.  Smiih  v.  Bili,  I  Wilk 
134. 
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mble  of  (he  statuteR  of  S6  H.  8.  cap.  13.  and  5  and  6  E.  6. 
ap.  11.  Note,  reader,  as  to  those  cases  which  have  been  put  of  ^^.  *4™^ 
•astard  eigne  and  mulier  puisne,  I  conceive  that  the  better  opi-  hwdng^issuc 
lion  is,  that  in  such  cases  the  mulier  shall  be  barred  for  ever  ;  two  sons,  bas- 
nd  the  reason  is,   because  the  continuance  in  possession,  and  tardeigmeand 
lying  seised  in  peace,  and  descent  to  his  issue  makes  him  heir,  dlw  %Ue*mu^* 
nd  his  issue  shall  inherit  as  heir,  because  he  was  legitimate  by  Uer  being  be- 
he  law  of  holy  church  ;  for  (as  Bracton,  lib,  2.  foL  63.  saith)  y^n-J  »«a,  or 
ruUrimonium  suhsequens  legitimos  facit  quoad  sacerdotium  (be-  j^prSon^^r 
aose  they  are  legitimate  by  the  common  law)  non  quoad  suC'  noHsaHawte- 
essianemy  propC  comueludinem  regni  qua  se  habet  in  contra'  ^noria,  and  the 
1*11711(0}.  And  by  the  law  of  England  by  the  continuance  in  pos-  entewlndhaa 
etfsion,  and  dying  seised  in  peace  and  descent,  &c.  he  is  ad-  Usue  and  dies, 
udged(a)  heir  to  his  father,  for  although  the  bastard  dies  «nd  the  land 
teised  without  issue,  so  that  the  land  doth  not  descend,    the  usuc^'^theriRht 
nulier  shall  have  it;  and  therewith  agrees  Abridgm.  Ass.  fol.  of  the  mulier 
h  and  the  rule  in  13  Edw.  1,  Bastaroy  28.  is  so  to  be  intend-  «  bound  for 
kI,  (b)  justum  non  est  aliquem  antenatum  mortuum  facere  has-  ^^^' 
'ardum,  qui  toto  tempore  suo,  pro  legitimo  habeatur.     Vide  S9  ^^  ^*  ^''* 
E.  3.  W.andSQ  Ass.p.XO.     And  in  the  case  of  legitimation  {jb)Jb, 
which  is  in  law  so  precious  and  of  so  great  estimation)  the 
law  doth  not  respect  infancy,  or  other  defects  in  the  mulier, 
)Qt  prefers  legitimation  of  blood  before  any  benefit  of  tem- 
poral inheritance  ;  and  therefore  the  law  saith,  that   by  the 
ieath  of  the  bastard  eigne  in  peace  he  becomes  right  heir, 
ind  by  consequence  the  mulier  is  barred.     Vide  5  E.  2.  Br. 
Descent  49.  (c)  31  Ass.  p.  18.  and  22.  John  Alleyn*s  case ;  .  ^  pj^^^  372 
ELnd33Edw.  3.  Verdict  48.  the  same  case,  (cf)  36  Ass:  p.  2.  a.  Br.  Age  37. 
Plowden's  Commentaries,  Stowel's  case.     Vide  10  Ed.  3.  2.  Br.  Descent  26. 
the  dying  seised  of  the  bastard  eigne  binds   the  (c)  right,  and  ^  ^^e^ss  ^^' 
the  descent  not  only  takes  away  the  entry,  but  the  right  also  ;  (rfj  piow372a. 
md  therefore  a  descent  in  that  case  may  be  a  bar  to  the  right,  Pitz.  Baat.  17. 
trhen  it  shall  tiot  take  away  the  entry  in  case  of  disseisin,  as  gj*  £0*^^°'^.^' 
I  descent  of  ( /)  services,  rent,  reversion  expectant  on  an  es-  ffeabie75. 
ate  tail,  &c.  ^shall  bar  (g)  the  right  of  the  mulier  as  appears  |  *  101  b.  1 
n  (14)  18 Edw.  2.  Bastardy  26.  but  such  descent  shall  not  take  CO  Co.  Lit. 244 
iiray  the  entry  or  claim  of  the  disseisee  ;  and  so  in  many  other  **  ^^ow.Z72^ 
:ases,  as  appears  by  the  books  afterwards  cited  in  this  case.  And  if  a  man  has 
r  a  man  nas  two  (h)  daughters,  bastard  eigne,  and  mulier  t^o  daughters 
luisne,  and  they  enter  and  occupy  as  heirs,  now  the  law  in  fa-  ^**^i  ®*^® 
our  of  legitimation  will  not  adjudge  the  whole  possession  in  j^erimdrthey' 
he  mulier,  who  then  had  the  sole  right,  but  in  both  :  so  that  if  enter  and  oc- 
he  bastard  dies  seised,  her  issue  shall  inherit ;  and  therewith  SJ^T  **  ^*;l"j; 
igrees  17  Ed.  8.  69.  abridged  by  Fitz.  Tit.  Bast.  32.    And  if  judg^Thrpos-" 
n  the  same  case  the  daughters,  sciL  the  bastard  eigne  and  mu-  session  tobe  in 
ier  puisne  enter  and  make  (f)  partition,  this  partition  shall  \?^^'*  "P***^ 
lind  the  mulier  for  ever,  2  Ed.  2.  Bast.  19.     21  Eil.  3.  34  b.  tit!on?the  pSi 
K)  Ass.  p.  7.  but  if  partition  be  made  betwixt  two  daughters  tUion  shall 
irbere  one  has  no  colour,  as  to  the  special  estate-tail  there  the  J*****  ^*>c ""Wcr 

,     '  "^  ,  forever. 

/)  Co.  Lit  244  a.  1 18  b.     {g)  Co.  Lit.  15  a.  244  a.    (A)  Co.  Lit.  244  a.     (i)  Co.  Lit.  170  b.  244  b. 
An.  Ab.  Desc^C. 

(d)  Vid.  Gilb.  Ten.  20,  29.  notes.  Co.  Litt  244  b.  845  a.  1  Bla.  Com.  c.  16.  p.  458.  Yin. 
^b.  Descent,  C.  D.  D  2. 
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partition  is  void,  11  Ass.  p.  S3.  Hugh  de  Wimondham's  case. 
W  o^i^^"^/  ^°4  ®°  a8»"8e  of  (a)  Mortdaocester  doth  not  lie  betwixt  the 
^    ^  '  iDulier  and  the  bastard  eigne,  no  more  than  betwixt  two  bro- 
thers; and  therewith  agrees  Britton,  c.  70.  and  if  the  bastard 
eigne  enters,  and  is  seised  of  lands  as  heir,  he  shall  be  vouched 
as  heir,  and  if  he  be  within  age,  the  parol  shall  demur,  SO  Ed. 
(6)  Br.  Vouch.  3.  Voucher  129.  (b)    And  if  a  man  has  issue  bastard  eigne  and 
244  b.^^Roli.  ™4^*^r  puisne,  and  dies,  and  the  bastard  within  age  enters  and 
747.   21 E. 3.    '8  impleaded,  he  shall  have  (c)  age;  and  therewitn  agrees  the 
46  a.   5  H.  7.    book  in  11  E.  3.  Age  3.  Which  cases  prove,  that  when  the  has- 
(cTco  Lit  244  ^^^  eigne  enters  into  the  lands,  until  he  be  interrupted,  he  is 
b!  2  Roll.  i45.    accounted  heir,  although  the  mulier  be  within  age,  for  when  the 
Co.  Lit.  244  a.    bastard  eifi^e  is  within  age,  of  necessity  the  mulier  puisne  also 

ought  to  be  within  age.  Vide  5  Hen.  7.  2.  And  if  a  man 
has  issue  bastard  eigne  and  mulier  puisne,  and  the  bastard  has 
issue,  and  dies,  in  the  life  of  his  father,  and  afterwards  the  fa- 
ther dies,  and  the  issue  of  the  bastard  enters  and  dies  without 
If  a  bastard  interruption;  some  say  it  shall  bar  the  mulier.  So  if  a  has- 
ro^«iaKe*cn-  \^^^  ^^^^  before  marriage  enters,  and  has  issue,  and  dies  seised, 
ten  and  has  it  shall  bar  (d)  the  collateral  heir,  and  the  lord  by  escheat,  as 
issue,  &c.  &c.  well  as  the  mulier  puisne :  so  if  the  bastard  eigne  enters  and 
l^^^imdl^  dies  seised,  his  wife  with  child  with  a  son,  and  afterwards  the 
lord'byescheat  SOU  is  bom,  he  shall  inherit  the  land,  for  inasmuch  as  bia  fih 
are  bound  in  ther  died  in  possession  without  interruption,  the  mulier  shall 
Mid^thc^fiT  ^^^  allege  a^inst  the  issue  bastardy  in  his  father  who  is 
iher'of  the  dead.  And  if  the  bastard  eigne  dies  seised,  and  his  issue  (c) 
bastard  eigne  endows  the  wife  of  the  bastard ;  yet  the  mulier  shall  not  enter 
Tsnt  b^d^-  upon  the  tenant  in  dower,  for  the  right  of  the  mulier  was  bar- 
ed, theissne  of  red  by  the  dying  seised  and  the  descent :  otherwise  it  is  of  a 
the  bastard  descent  which  tolls  entry  only,  and  not  the  right.  The  same 
aha^ve  the  j^w  in  the  case  aforesaid,  if  the  wife  of  the  father  of  the  has- 
(d)  Co  Lit.  ^^^^  eigne  and  mulier  puisne  be  endowed,  yet  the  issue  of  the 
244  a  bastard  shall  have  the  reversion  of  it,  catisa  qua  supra^  vide  10 

e)  n.  E.  3.  Waste  142.    20  H.  3.  Bast.  29.    2  Ass.  p.  9.     14  E.  S. 

♦  102  a.]  Bastardy  26.    *13Edw.l.  BasUrdy  28.  32  Edw.  1.  Bastard; 
31.    39  Edw.  3.    The  last  case.    36  Ass.  p.  2.     6  E.  3. 54. 
Abridg.  tit.  Faux.  Recov.  2.     10  Edw.  3.  2.    Plowd.  Com. 
Why  the  Talbot's  case  67.  and  Stoweirs  case  373,  374.    Note,  reader, 

vounger  son  the  reason  why  the  younger  son  who  is  born  durimr  the  mar- 
bom  daring  riage  of  a  lawful  wife  is  called  mulier  puisne,  seu^lius  muUt' 
SSSTmuUer  ''?^«f  >  ^8*  because  this  word  (/)  {mulier)  in  Latin  has  three 
puisne.  significations, — 1.  Sub  nomine  mulieris  continelur  qtueUbei  fa* 

(/)Co.Litt.  mina.  2.  Proprii  coniinetur  mulier  quce  virgo  non  est.  3. 
243  b.  Appellatione  mulieris  in  legibus  AngUcR  coniinetur  uxor.    So 

thatj!/m5  natus  ex  justa  uxore  appellatur  in  legibus  Angliaj 
JUius  mulieratus ;  sicul  basiardus  dicilur  a  GrcBCO  voeabuloj 
bassarisj  i.  e.  mereirix^  seu  concubine^  quia  procrealur  ex  mt' 
relrice  sive  concubind.  And  therewith  agrees  Glaovil.  1.  7.  c 
1.  quod  si  verum  estj  SfC.  tunc  melioris  condiiionis  est  in  hocbas' 
tardus  JUius  quam  mulieratus,  Sfc.  where  he  makes  an  oppoaj* 
tion  of  a  son  mulier,  to  a  bastard  son,  and  there  molier  ii 
taken  for  legitimate,  procreat*  de  uxore,  et  basiardus  ex  we- 
reirice  sive  concubind.    And  therewith  agrees  BrittoOi  cap* 


t 
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70.  of  MortdauDcester,  fol.  81  b.  where  be  saith,  in  the  same 
manner  of  two  brothers  of  divers  mothers,  and  between  a 
brother  mulier,  and  a  brother  bastard,  &c.  and  the  books  in 
39  Edw.  1.  Bastardy  31.  6  Edw.  2.  Bastardy  24.  39Edw. 
3.  14.    39  Ass.  p.  10.    44  Edw.  3.  12,  &c.    Littleton  ubi  su- 


JOHN  TALBOT'S  CASE,  [  io?b.  ] 

Trin.  7  Jac.  1.  Rot.  3661. 

In  the  King's  Bench. 

Q  «  John  Pendt.eton  was  attached  by  the  writ  of  the  Count  insc- 

55alop,  ss.  j^jy  ^y^^  Q^^^^  ^f  g^^^^j  deliverance,  to  answer  to  ^^/^"''*'' 

John  Chapman,  of  a  plea,  wherefore  he  took  the  cattle  of  him 
the  said  John  Chapman,  and  them  unjustly  detained  against 
gages  and  pledges,  &c.     And  whereupon  the  said  John  Chap- 
man by   Thomas  Salter  his  Attorney  complaineth,  that  tb^ 
aforesaid  J.  Pendleton,  on  the  2d  day  of  September,  in  the 
6th  year  of  the  reign  of  the  lord  the  now  King,  at  Albrigh- 
ton,  in  a  certain  place  there  called  Bromley  in  the  county 
aforesaid,  took  his  cattle,  that  is  to  say,  two  heifers,  and  them 
unjustly  detained  against  |s:ages  and  pledges,  until,  &c.  where- 
upon he  saith  that  be  is  injured,  and  hath  damage  to  the  value 
of?©/,  and  thereof  be  bringeth  suit,  &c.    And  the  aforesaid  J.  The  defendant 
Pendleton,  by  Nicholas  Gibbons  his  attorney,  cometh  and  ^e'aT^lff 
defendeth  the  force  and   injury  when,  &c.   and  as  bailiff  of  to  J. T.  and 
Jebn  Talbot,  Esq.  doth  well  acknowledge  the  taking  of  the  Mys>  that  the 
cattle  aforesaid,  in  the  aforesaid  place  in  which,  &c.,  and  justly,  &crconudUied 
&c.  because  he  saith,  that  the  place  in  which  it  is  supposed  the  three  acres  of 
aforesaid  taking  was  done,  doth  contain,  and  at  the  time  of  ^^^^  ^^^ 
that  taking  above  supposed  to  be  done,  did  contain  in  itself  ^  * 

three  acres  of  pasture,  lying  in  the  aforesaid  field  called  Brom- 
ley, in  Albrighton,  aforesaid,  and  that  long  before  the  time 
of  taking  the  cattle  aforesaid  supposed  to  be  done,  one  John  And  long  be- 
Chapman,  father  of  the  now  plaintiff,  was  seised  of  the  afore-  ^^'  f  ^^^^ 
said   three  acres   of  pasture,    with   the   appurtenances,    in  thepiidntiff^ 
which,  &c.  in  his  demesne  as  of  fee,  and  the  said  three  acres  was  leiaed  in 
of  pasture  with  the  appurtenances,  in  which,  &c.  held  of  the  ^^^^^  (he  said 
aforesaid   John  Talbot  as  of  his  manor  of  Albrighton  in  anThelid^em 
the  county  aforesaid,  by  fealty    and  service  of   doing  suit  ofthesaldJ.T. 
at  the  coart  of  the  said  John  Talbot,  of  his  manor  aforesaid,  ^^^^^^^^ 

snd  by  seirice  to  render  at  the  death  of  every  tenant  dying  seised  the  best  beast  as  a  heiiot.of 
which  sernces  J*  T.  was  seiMd  by  the  hands  of  J.  C. 


348  Talbot's  Case.    Part  VIII.— 103  a,— 103  b. 

[  *  103  a.  1  ^from  three  weeks  to  three  weeks,  at  that  manor  to  be  holden, 
as  also  by  the  service  of  rendering  after  the  death  of  every  te- 
nant of  the  said  three  acres  of  pasture  with  the  appurtenances 
in  which,  &c.  dying  thereof  seised,  the  best  beast  which  should 
be  of  such  tenant  at  the  time  of  his  death  in  the  name  of  a 
heriot,  of  which  services  the  aforesaid  John  Talbot  was  seised 
by  the  hands  of  the  aforesaid  John  Chapman  the  father,  as  by 
the  hands  of  his  very  tenant,  that  is  to  say,  of  the  fealty  and 
suit  of  Court  aforesaid,  as  of  fee  and  of  ri«;ht,  and  of  the  heriot 
J,  C.  died  seised  aforesaid,  in  his  demesne  as  of  fee.  And  the  said  John  Chap- 
in  fee,  an^|*J     man  the  father,  of  the  three  acres  of  pasture  with  the  appurte- 

thc  time  of  nis  .  •  •  i      o        •     i  •      i  ^  <•/•!•  •      j  • 

death,  was  pos-  nances,  in  which,  &c.  in  his  demesne  aR  of  fee  being  seised  in 
sessedofanox  form  as  aforesaid,  afterwards,  and  before  the  said  time  when, 
lOO^whiclTww  ^^'  ^^  Albrighton  aforesaid,  of  such  his  estate,  died  thereof  so 
the  best  beast  seised.  And  the  said  John  Pendleton  further  saith,  that  the 
of  the  said  J.  C.  aforesaid  John  Chapman  the  father,  at  the  time  of  his  death, 
his^deatr^^^  at  +  Albrighton  aforesaid,  was  possessed  of  an  ox,  of  the  price 
c  Car  260  ^^  '^*'  ®^  °^  ^^^  proper  ox,  which  ox  was  the  best  beast  of  the 
pl.94kpost.l04.  aforesaid  John  Chapman  the  father,  at  the  time  of  his  death, 

whereupon  fell  the  heriot  thereof  to  the  aforesaid  John  Talbot; 
And  because      and  because  the  heriot  aforesaid,  afler  the  death  of  the  afore- 
^^^ 'beh**'d"° d  ^^'^  John  Chapman  the  father,  at  the  said  time  when,  &c.  was 
not  delivered,    behind  not  delivered;  the  said  John  Pendleton,  as  bailiiTof 
the  defendant,    the  aforesaid  John  Talbot,  doth  well  avow  the  taking  of  the 
**^k*^if  ^ti '  ^*^^*'®  aforesaid,  in  the  aforesaid  place  in  which,  &c.  and  justly, 
aforesaid,  &c.     &c*  for  the  heriot  aforesaid  not  delivered,  as  within  his  fee 
The  plaintiff     °"^  lordship,  &c.    And  the  said  John  Chapman  now  plaintiff 
pleads  in  bar,    saith,  that  the  aforesaid  John  Pendleton,  as  bailiflTof  the  afore- 
that  before  the  ggij  John  Talbot,  for  the  reason  before  alleged,  ought  not  ac- 
^y  thing  in      knowledge  the  taking  of  the  cattle  aforesaid,  in  the  place  in 
the  said  thfee     which,  &c.  to  be  just,  because  he  saith,  that  long  before  the 
acres,  one  J.  B.  aforesaid  time  of  the  taking  aforesaid  done,  and  before  the 
leTo^hmes'     aforesaid  John  Chapman  the  father  had  any  thing  in  the  said 
suagc,  and  fifty  three  acres  of  pasture  with  the  appurtenances  in  which,  &c. 
**h^  h°^h*°*^  Si  ^"®  Jobn  Barney  was  seised  of  a  messuage,  and  of  half  a  yard 
three  acres**     '^"^  of  meadow  and  pasture,  with  the  appurtenances,  contain- 
were  parcel,       ing  by  estimation  fifty  acres  in  Albrighton  aforesaid,  whereof 
which  said         (^e  said  <hree  acres  of  pasture,  with  their  appurtenances  in 
land^A  held  which,  &c.  were  parcel,  in  his  demesne  as  of  fee  ;  and  the  said 
of  the  said  J.  T.  messuage,  and  one  half  yard  land,  of  meadow,and  pasture  wholly^ 
^^'t^'{%  *°rt      ^*^''  ^^^  appurtenances  whereof,  &c.  held  of  the  aforesaid  John 
and  by  service   Talbot,  as  of  his  manor  of  Albrighton  aforesaid  by  fealty,  and 
torenderatthe  doing  suit  at  the  Court  of  the  said  John  Talbot  of  his  manor 
death  of  every    aforesaid,  from  three  weeks  to  three  weeks,  at  that  manor 
seised,  the"^st  yearly  to  be  holden,  as  also  bv  the  service  of  rendering  after 
beast  as  a         the  death  of  every  tenant  of  the  said  messuage,  and  half  yard 
heriot.  land  of  meadow  and  pasture  wholly  with  the  appurtenances 

[♦  103  b.  ]   whereof,  &c.  dying  thereof  seised,  the  best  beast  that  was  ♦of 
such  tenant,  at  the  time  of  his  death  in  the  name  of  a  heriot. 
And  the  siud     And  the  Said  John  Barney,  of  the  said  messuage,  and  half-yard 
"^  iMd^*°f  *ff    land,  of  meadow  and  pasture,  with  the  appurtenances,  wholly  in 
ed  the'slid  J%'  form  aforesaid,  being  seised,  long  before  the  time  of  the  taking) 

of  three  acres  of  the  said  land  to  have  and  to  hold  to  him  and  his  keirs. 
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&c.  that  is  to  say,  on  the  first  day  of  May,  in  the  32(1  year  of 
the  reign  of  the  lady  the  late  Queen,  of  three  acres  of  the  said 
land,  parcel  of  the  aforesaid  half-yard  land  of  meadow,  and 
pasture,  with  the  appurtenances  whereof,   &c.  enfeoflped  the 
aforesaid  John  Talbot,  to  have  and  to  hold  to  the  said  John 
Talbot,  his  heirs  and  assijo^ns  for  ever  :  by  virtue  of  which  fe- 
ofiment,  the  aforesaid  John  Talbot  was,  and  yet  is  seised  of 
the  aforesaid  three  acres  of  land,  parcel,  &c.  in  his  demesne  as 
of  tee ;  and  he  the  said  John  so  being  thereof  seised,  and  the 
aforesaid  John  Barney  of  the  messuage  aforesaid,  and  the  rest 
of  the  aforesaid  half-yard  land,  meadow,  ami  pasture,  with  the 
appurtenances  whereof,  &c.  in  form  aforesaid  being;  seised,  the 
said  John  Barney  afterwards,  and  before  the  time  of  the  taking  And  afterwards 
aforesaid  done,  that  is  to  say,  on  the  first  day  of  May,  in  the  g^^r/c.ofthc 
36th  year  of  the  reign  of  the  said  lady  the  late  Queen,  of  the  said  three  acrei 
aforesaid  three  acres  of  pasture  with  the  appurtenance^  in  of  pasture  in 
which, &c.  enfeoffed  the  aforesaid  John  Chapman  the  father,  jJvcandU)*'' 
and  his  heirs  for  ever;  by  virtue  of  which  feoffment,  the  said  hold  to  him 
John  Chapman  the  father,  was  seised  of  the  said  three  acres  of  and  his  heirs. 
pasture,  with  the  appurtenances  in  which,  &c.  in  his  demesne  Who  died 
as  of  fee,  and  so  thereof  being  seised,  the  said  John  Chapman  and^tJe'^det^' 
the  father,  after  and  before  the  said  time  of  the  taking:,  &c.  at  scendedto  the 
Albrighton  aforesaid,  of  such  his  estate,  of  and  m  the  same  said  plaintiff, 
three  acres  of  pasture,  with  the  appurtenances  in  which,  &c,  w*'o«nte'^«d. 
died  thereof  seised,  after  whose  death  the  said  three  acres  of 
pasture,  with  their  appurtenances  in  which,  &c.  descended  to 
the  said  John  Chapman  now  plaintiff,  as  son  and -heir  of  the 
said  John  Chapman  the  father  :  by  which  the  said  John  Chap- 
man now  plaintiff,  into  the  said  three  acres  of  pasture,  with  the 
appurtenances  in  which,  &c.  entered,  and   was,  and   yet  is 
[hereof  seised  in  his  demesne  as  of  fee ;  and  so  thereof  being  And  put  his 
teised,  the  said  John  Chapman  the  now  plaintiff,  before  the  cattle  into  the 
laid  time  of  the  taking,  &c.  put  his  cattle  into  the  aforesaid  ^^^^h,  &T 
>lace  in  which,  &c.  to  eat  the  grass  in  the  same  then  growing, 
18  it  was  lawful  for  him  to  do,  which  cattle  were  in  the  place 
iforesaid,  in  which,  &c.  eating  the  grass  there  growing,  until 
he  said  John  Pendleton,  on  the  aforesaid  2d  day  of  September, 
n  the  6th  year  of  the  reign  of  the  lord  the  now  King  above- 
aid,  at  Albrighton  aforesaid,  in  the   aforesaid   place  called 
Sromley,  did  take  the  cattle  of  him  the  said  John  Chapman 
foresaid,  and  them  unjustly  detained  against  gages  and  pledges 
tntil,  &c.  as  he  above  against  him  complaineth  ;  and  this  he  is  Demurrer  to 
eady  to  verify,  and  the  said  John  Pendleton  says  that  inas-  the  bar. 
luch  as  the  aforesaid  John  Chapman,  the  taking  of  the  cattle 
foresaid,  in  the  ^aforesaid  place  in  which,  &c.  bath  not  al-  r  »i04a.] 
^ged  sufficient  to  bar,  &c.  and  that  he  to  that  plea  in  manner 
nd  form  aforesaid  pleaded  needeth  not,  nor  by  the  law  of  the 
and,  is  bound  to  answer ;  wherefore,  for  want  of  a  sufficient 
•lea  in  bar  in  this  behalf,  the  said  John  Pendleton  demands 
Lidgment,  and  a  return  of  the  cattle  aforesaid,  together  with 
is  damages  to  be  adjudged  unto  him.  And  the  aforesaid  John  Joinder  in  de- 
yhapman  now  plaintiff,  inasmuch  as  he  sufficient  matter  in  law,  m^^n^^. 
>  bar  the  aforesaid  John  Pendleton^  from  justly  avowing  the 
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taking  of  the  cattle  aforesaid,  in  the  place  in  which,  Arc.  above 
bath  alleged,  which  he  is  ready  to  verify,  which  matter  the 
aforesaid  John  Pendleton  doth  not  deny,  nor  to  the  same  any 
ways  answereth,  but  doth  wholly  refuse  to  admit  the  same  aver* 
ment^  as  before  prays  judgment,  and  his  damages,  by  the  occa- 
sion of  the  taking  and  unjustly  detaining  of  the  same  cattle,  to 
Curia  admtare  be  to  him  adjudged,  &c«  And  because  the  justices  here,  will 
***''•  advise  themselves  of  and  upon  the  premises,  before  they  give 

their  judgment  thereof;  day  is  given  to  the  parties,  &c. 


[  104  b.  ]  JOHN  TALBOT'S  CASE, 

Hil  7  Jac,  1. 


Chapman       If  ^^^^  ^  lord  and  tenant  by  fealty  and  heriot  services,  and  the  lord  por- 
V*  chases  part  of  the  land,  the  heriot  service  is  extinct    Resolved,— 1. 

ENDLETON.  Somc  entire  services  by  alienation  of  parcel  of  the  tenancy  shall  be 

"~      "'  multiplied,  and  some  entire  services  by  alienation  of  parcel  shall  not 

be  multiplied. 

The  four  mannerof  entire  services,  what  they  are,  and  when  multiplied. 
2.  There  is  no  difference  between  entire  annual  services,  valot- 
ble,  or  of  pleasure,  which  shall  be  multiplied,  and  such  entire 
services  not^annual.  S.  If  the  tenant  had  first  enfeoffed  a  stranger  of 
part  of  the  lands  holden,  and  then  had  enfeoffed  the  lord  of  another 
part,  the  heriot  service  would  have  remained  for  the  land  the  stnuger 
held.  4.  If  a  heriot  be  due  by  the  custom  of  the  manor  upon  the 
death  of  the  tenant,  and.the  lord  purchase  part  of  the  tenancy,  sock 
purchase  will  not  extinguish  the  lord's  right  to  a  heriot  S.  C.  8  BrofmL 
299. 


loco.  108  a.  b.  John  Chapman  brought  a  writ  of  second  deliverance  against 
i  WvoW^  John  Pendleton,  of  two  heifers  taken  at  Albrighton,  in  a  place 
p!  352.  '  called  Bromley  in  Albrighton,  in  the  county  of  Salop,  &c.  The 
F.  N.  B.  72  d.    defendant  made  conusans  as  bailiff  to  John  Talbot,  Esq,  and 

Sw  C**'  ®*'^'  ^^^^  ^^^  P*®^®  where, &c.  contained  three  acres  of  pai- 
BaaAb'.Her^.  ^^^^f  h^^S  >"  a  field  called  Bromley,  in  Albriehton ;  and  that 

one  John  Chapman,  father  of  the  said  John  Chapman,  whose 
heir  he  is,  was  seised  of  the  said  three  acres  of  pasture  io  fee, 
and  held  them  of  the  said  John  Talbot,  as  of  his  manor  of  Al« 
brighten  in  the  said  county  by  fealty,  and  suit  of  court  to  the 
manor  from  three  weeks  to  three  weeks,  and  by  the  serrice  to 
render  after  the  death  of  every  tenant  of  the  said  three  acres  of 
pasture,  in  which,  &c.  dying  thereof  seised,  optimum  animal  sudi 
tenant  had  at  the  time  of  his  death  nomine  hcrioiU^ 
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services  ho  was  seised  by  the  hands  of  the  said  John  Chapman 
the  father,  as  by  (he  hands  of  his  very  tenant,  &c.  and  the  said 
John  Chapman  the  father  so  bein^  thereof  seised,  died  seised 
thereof,  and  that  at   the   time  of  his  death  he  veas  possessed 
of  an  ox,  of  the  (a)  price  of  100*.  as  of  his  proper  ox,  which   (a)  Ante  103a. 
ox^fuit  optimum  animal  of  the  said  John  Chapman  the  father,  ^'**  ^^-  36o. 
which  he  had  at  the  time  of  his  death,  &c.     And  because  the  ^^^^^-^^a. 
said  heriot  was  behind,  and  not  delivered,  the  defendant,  as 
bailiff  of  the  said  John  Talbot,  acknowledfi^cd  the  taking  of  the 
cattle  aforesaid,  in  the  place  where,  ^c.  as  infra  feodum  et 
dominium  suum^  etc.     In  bar  of  which  the  naia  John  Chap- 
man,   now  plaintiff,  said,   that    before   the  said  John  Chap- 
man his  father  had  any  thing  in  the  said  three  acres  of  pas- 
ture, one  John  Barney  was  seised  of  a  house,  and  a  half- yard 
*land,  of  meadow  and  pasture,  containing  by  estimation  fifty  [*  105 a.] 
acres,  in  Albrighton  aforesaid,  whereof  the  said  three  acres  of 
pasture  in  which,  &c.  were  parcel,  in  his  demesne  as  of  fee, 
and  the  said  house  and  half  yard  land,   meadow  and  pasture 
entire,  held  of  the  said  John  Talbot,  as  of  his  said  manor  by 
fealty,  suit  to  court,  and  heriot  service,  after  the  death  of 
ixevy  tenant  dying  thereof  seised;  and  the  said  John  Barney 
>eing  so  seised  of  the  said  messuage  and  half  yard  entire, 
jnno  32  Eliz.   of  three  acres  of  land  parcel  of  the  said  half 
^ard  land,  enfeoffed  the  said  John  Talbot,   to  have  and  to 
lold  to  him  and  his  heirs  :   and  afterwards,  anno  36  Eliz.  of 
:he  said  three  acres  of  pasture,  in  which,  &c.  enfeoffed  the  said 
John  Chapman  the  father,  to  have  and  to  hold  to  him  and  his 
beirs,  who  died  thereof  seised,  and  they  descended  to  John 
Chapman,  the  now  plaintiff,  &c.     Upon   which  the  avowant 
demurred  in  law.     And  the  only  question  in  this  case  was, 
if  the  lord  had,  by  the  purchase   of  the  said  three  acres  of 

Easture,  in  which,  &c.  parcel  of  the  tenements  held  of  him  by 
eriot  service,   extinguished  his  heriot  or    not  ?      And    the 
ivowant's  counsel  did  insist  strongly  upon  the  words  of  Lit- 
tleton, lib.  2,  cap.  uU,  fol.  49.  where  he  saith,   that  notwith- 
itanding  the  purchase  of  parcel,  &c.  by  the  lord,  the  (b)  ho-  (&)  Litts.  223. 
mage  and  fealty  remain  entire  to  the  lord  ;  for  the  lord  shall  u\^*V9*^% 
bave  the  homage  and  fealty  of  his  tenant  for  the  remnant  of  the  Brown.294^ 
lands  and  tenements  held  of  him,  as  he  had  before,  because  295. 
luch  services  are  not  annual  services,  and  cannot  be  appor- 
joned ;   which  reason  proves  (as  it  was  urged)  that  the  heriot 
lervice  in  the  case  at  bar  continues,  for  this  service  is  not  an- 
loal,  being  due  only  on  the  death  of  the  tenant,  and  cannot 
ye  apportioned  because  it  is  entire,  scil,  optimum  animal.     So 
hey  said,  that  it  appears  by  Littleton,  lib.  S.  cap.  3.  and  (c)  (<;)  Lit.  s.  96. 
r  Edw.  3.29  a.  b.  that  he  who  holds  by  knight's  service,  ought  ^f'^^^  ^9?' 
o  go  in  person,  or  find  another  able  person  for  him,  properly  70  a. 
irrayed  for  the  war,  &c.  which  is  an  entire  service  ;  and  yet 
Liittleton  saith,  ubi  supra^  fol.  49.  that  if  the  lord  purchases 
mrt  of  the  land  so  held  (d)  the  escuage  shall  be  apportioned;  ^^)  ialb.  223. 
vhich  proves  that  tire  tenure  by  knight's  service,  remains  for  Co.  Lit.  142  b.* 
be  residue,  and  the  reason  is,  as  it  was  urged,  because  the  en-  Lit.  49  a. 
ire  service  was  not  annual,  and  the  service  by  the  body  of  a 
nan  cannot  be  apportioned.     Also  they  cit^d  the  book  in 

VOL.  IV.  2  c 
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(a)  6  Co.1  a.     34  Ej^r.  3.  (fl)  Heriot  I.  where  it  is  held,  that  if  my  tenant 

who  holds  of  me  by  a  heriot,  aliens  parcel  of  his  land  to  ano- 
ther, each  of  them  is  charu;eable  to  me  of  a  heriot,  because  it 
is  entire  ;  and  although  the  tenant  purchases  the  land  as;ain, 
&c.  I  shall  have  of  him,  for  each  portion,  a  heriot.  So  in  the 
r  *  105  b.  ]  case  at  bar,  although  the  lord  purchases  ^parcel  of  the  land, 

yet  he  shall  have  a  heriot  for  the  residue,  for  it  is  entire  and 
The  heriot  scr-  not  annual.  But  it  was  answered  and  adjudged,  per  iotam  cu» 
vice  is  extinct.  ,.|'fl^^  (hat  in  the  case  at  bar,  the  heriot  (&)  service  was  ex- 
(*)Co.Lit.l49  tinct.  And,  first,  the  resolutions  in(c)  Bruerton's  case,  in  the 
(c)  6  Co.  1,  2.  Sixth  Part  of  my   Reports,  were  affirmed  to  be  good  law  by 

the  whole  Court.  And  in  this  case  these  points  were  resolved. 
I  Some  entire  ^*  That  some  entire  services  by  alienation  of  parcel  of  the  te- 
Bcrviccshy  nancy  shall  be  (rf)  multiplied,  5ri7,  that  every  several  alienee 
alienation  of  shall  pay  Several  entire  services;  and  some  entire  8erTicef», 
tenancy^shim  '^Y  alienation  of  parcel,  shall  not  be  multiplied,  but  the  lord 
be  multiplied,  shall  be  Content  with  one  amongst  all  the  several  alienees: 
and  some  en-  gnj  gs  to  that  it  must  be  known,  that  there  are  four  manner  of 
aJUnaSon^of^  entire  services : — 1.  When  a  (hino:  entire,  be  it  a  chattel  va- 

Earcel  shall  not  luable,  or  a  thing  of  pleasure,  shall  be  rendered  and  paid  by 
e  multiplied,  (he  tenant  to  the  lord,  a  chattel  valuable,  as  an  horse,  an  ox, 
gilt  spurs,  a  bow  or  arrows,  a  sword,  a  gauntlet,  or  such  like; 
things  of  pleasure,  as  a  falcon  or  other  bird,  a  dog,  or  such 
things  of  pleasure  :  all  such  entire  services  by  alienation  of 
parcel  of  the  tenancy  shall  be  multiplied,  and  every  alienee 
the\ord°\«^h    ^'^^'^  render  the  entire  service  (a)  :  and  yet,  by  the  purchase 

entire  services  shall  be  multiplied  by  alienation  of  parcel  of  the  tenancy.        {tC)  Co.  Lit.  149. 


When  a  thing 
entire,  valua- 
ble, or  of  plea 
sure,  shall  be 
rendered  by 
the  tenant  to 


(a)  Mr.  Watkins  in  his  Treatise  on  Copy- 
holds, Vol.  II.  p.  135.  states  that  where  the 
^heriot  is  reserved  oti  a  grant  in  fee,  the  he- 
xiot  would  not  be  multiplied  by  aliena- 
tion unless  the  tenant  conveyed  a  fee;  for  in 
the  case  of  a  grant  for  years,  life,  or  in  tail, 
the  donee  would  hold  of  the  donor,  and  the 
donor  would  still  continue  tenant  of  the  lord 
for  the  whole  land.  But  in  the  case  of  a  grant 
to  A*  for  life,  remainder  over  in  fee  to  a 
stranger,  so  that  the  whole  fee  pass  from 
the  grantor,  there  A.  the  particular  tenant 
shall  hold  of  the  lord  and  not  of  him,  who 
made  the  grant  or  gift,  and  consequently  a 
heriot  would  be  due  on  the  death  of  A.  Mr. 
Watkins  further  distinguishes  between  those 
who  take  a  portion  of  the  fee  by  act  of  law, 
and  those  woo  take  by  the  act  of  the  party. 
Those  taking  by  the  act  of  the  party  do 
not  become  tenants  to  the  lord,  and  there- 
Core  on  their  death  no  heriot  is  due.  The 
husband  taking  his  curtesy  b  in  by  act  of 
law :  and  as  he  (at  least  in  cases  where  he 
takes  the  whole  estate)  is  tenant  to  the 
lord,  a  heriot  would  be  due  on  his  death, 
whereas  a  widow  taking  her  dower,  and  so 
taking  by  act  of  law  (except  in  cases  where 
she  does  take  the  whole)  is  tenant  to  the 
heir,  and  therefore  on  her  death  no  heriot 
would  be  due.  y in.  Ab.  Heriot  B.  Mr.  Wat- 
kins  also  observes  that  if  a  person  seised  in 


fee  of  freehold  lands  grant  to  A.  for  life, 
with  remainder  to  B.  for  life,  remainder  to 
C.  for  life,  with  remainder  to  D.  in  fee; 
A.,  0.,  C,  and  D.,  shall  hold  of  the  lordtf 
th(^  whole  fee  is  disposed  of:  but  as  the  par- 
ticular interest  granted  to  A.  and  the  sev^ 
ral  remainders  limited  to  B.,  C,  and  D., 
form  together  but  one  estate,  itshouldseem 
t<»  follow  that  A.,  B.,  C,  and  D.,  fonn  but 
one  tenant  to  the  lord,  and  consequently 
that  but  one  heriot  can  be  due,  and  that  oa 
the  death  of  the  survivor  of  them.  Copy- 
holds, Vol.  IF.  150.  Mr.  Scriven  in  his  Trea- 
tise of  Copyholds,  Vol.  I.  p.  4!29.  is  of  1 
different  opinion.  Mr.  Watkins  afterwards 
states,  that  if  either  alien  his  portion,  it 
should  seem  that  a  heriot  would  he  due  on 
the  alienation  of  each  ;  as  the  respective 
alienors  would  cease  to  be  tenants  by  their 
own  act,  and  the  respective  alienees  wovld 
be  in  of  a  new  estate. 

In  Kitch.  262.  it  is  laid  down,  that  to  have 
a  heriot  after  the  death  of  tenant  for  life  or 
years  is  heriot  custom,  and  that  heriot  se^ 
vice  is  after  the  death  of  tenant  in  fee. 
But  it  seems  to  l>e  now  agreed  that  heriot 
service  may  be  reserved  on  the  mnt  of  a 
less  estate.  Vid.  2  Watk.  Copynolds  1S4. 
Serjt.  Williams*  note  i.  to  Lanyan  v.  Car^tt 
2  Saund.  168.  note  (a).  BmerltfiV  eon,  M 
III.  p.  268. 
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of  parcel  by  the  lord,  the  whole  is  (a)  extinct,  as  it  is  re- 
solved in  the  said  case  of  Bruerton.     The  second  is  a  personal  A  personal  scr- 
service  to  he  done  by  the  tenant  to  the  person  of  ibe  lord,  as  v>ce  to  be  done 
homage,  fealty,  knight's  service,  to  be  (b)  carver,  sewer,  but-  J^th*epewon^ 
ler,  or  such  personal  services,  to  the  lord,  and  some  of  these  of  the  lord  in 
shall  multiply,  and  some  not;  and  therefore  homage  and  fealty  »o™e  cases 
by  alienation  of  parcel  shall  multiply,  because  when   the  te-  «^*^* '""^'iplj- 
nant  doth  homage  or  fealty,  he  doth  them  for  all  the  tenements  Moo^r  203*c 
which  he  holds  of  the  lord,  so  that  these  services  extend  to  Lit.  149  a,  Bac. 
the  entire  tenancy,  and  every  parcel  of  it ;  and  although  the  Ab.  Exting.  a. 
lord  purchases  part,  yet  the  homage  and  fealty  remain  for  the  (*^  ^  Co.  2 a. 
residue  :  so  that  although  Littleton,  iibi  supra^  holds,  that  the 
hoDiage  and  fealty  by  purchase  of  parcel,  shall  not  be  extinct, 
but  shall  remain  for  the  residue,  because  such  services  are  not 
annual,  and  cannot  be  apportioned,  (yet)  that  is  (c)  raliouna,  W  Co.  Lit. 
sed  non  umcoy  as  appears  before.     So  knight's  service,  which  ^^^  ■• 
18  an  entire  service  to  be  performed  by  the  body  of  a   man, 
shall  be  also  multiplied  by  the  alienation  of  parcel ;  and  al- 
though the  lord  purchases  parcel,  the  knight's  service  shall  not 
be  extinct,  but  shall  remain  for  the  residue,  quia  (d)  pro  bono  149^'b 
publico  et  pro  defensione  regniy  and  the  escuage  shall  be  appor-  6  Ck).2  a. 
tioned.     But   the  personal  service  of  sewer,  carver,  butler,  Andsome shall 
&c.  or  when  the  tenant  is  bound  by  his  tenure,  ad  convivandum  not. 
dominium  suum  et  familiam  snam  semel  in  nnno^  et  ad  ^equitan*  [  *106  a.  ] 
dum  cum  domino  suo  in  com*  N,  sumpiibus  suis  propriis^  SfC» 
(vide  10  Edw.  3.  23.  in  John  de  Brompton's  case)  by  alien- 
ation of  parcel,  it  shall  not  be  apportioned  nor  multiplied  :  for 
auch  services  which  are  for  the  private  benefit  of  the  lord, 
and  are  personal  to  be  done  by  a  man,  shall  not  be  multiplied, 
because  they  are  to  be  personally  done  by  one  man  only;  and 
multiplication  of  them  would  be  a  prejudice,  and  chargeable 
to  the  tenant,  and  the  purchase  of  parcel  of  the  tenancy  by 
the  lord,  will   extinguish  all  such  personal  private  service. 
The  third  is,  when  the  tenant  is  to  exercise  a  personal  office,  when  the  te- 
as to  be  steward  of  the  Court  of  the  manor,  or  bailiff  of  the  nant  is  to  ex- 
manor,  or  collector  of  the  rents  of  the  manor,  or  woodward  erciseaper- 
of  the  manor,  or  the  like  offices,  they,  by  alienation  of  parcel  the»enrice* 
of  the  tenancy,  shall  not  be  multiplied,  but  the  lord  may  dis-  shall  not  be 
train  each  of  them,  in  these  cases,  to  do  it,  but  one  only  shall  njuitipHcdbv 
exercise  it :  and  if  the  lord  purchase  any  part  of  the  tenancy,  JarceVof*  the 
the  whole  service  is  extinct.     The  fourth  is,  when  the  tenant  tenancy. 
by  bis  tenure  is  to  do  manual  labour,  or  work  touching  houses,  So  also  when 
lands,  or  tenements ;  as  to  cover  or  repair  the  (e)  hall  of  the  ^^  tenant  is 
lord's  house,  or  to  make  or  repair  his  park  pale,  or  to  plough  manual  labour 
or  sow  the  lord's  demesne,  &c.  or  to  reap  his  corn,  or  to  cut  or  work  touch- 
his  grass,  or  molare  blada  sua^  or  such  like ;  these,  or  other  ser-  j"^j''°"*^f! 
Ticesby  alienation  of  parcel,  shall  not  be  multiplied;  for  these  iS^nts.  ^ 
works  are  to  be  done  on  a  certain  thing,  which  cannot  be  mul-  u\  6  Co.  2  a. 
tiplied. 

S.    It  was  resolved,  that  there  is  no  difference  between  2.Thereisno 
entire  annual  services,  be  they  valuable,  or  things  of  plea-  difference  be- 

tween  entire 
annual  senrices,  yaloable  or  of  pleasure,  and  which  shall  be  multiplied^  and  such  entire  services 
not  annual. 

2  c  9 
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sure,  and  which  shall  be  multiplied,  as  aforesaid,  and  be- 
tween such  entire  services  not  annual :  as  if  lord   and  te- 
nant be  to  render  a  horse  every  three,  four,  or  five  years, 
or  upon  alienation  or  death :  in  these  and  the  like  cases,  if 
the  lord  purchases  parcel  of  the  tenancy,  such  entire  services, 
not  annual,  shall  be  as  well  extinct  as  the  like  annual  ser- 
vices. 
3.  If  the  tenant      3.  It  was  resolved,  that  if  John  Barney  had  first  enfeofled 
^flW^artnmircr  ^^^^  Chapman  the  father,  of  the  said  three  acres  of  pasture, 
of  part  of  ^e  and  afterwards  had  enfeoffed  the  lord  of  the  said  three  acres 
lands  hoiden>     of  land,  and  notwithstanding,  the  heriot  service  had  remained 
^c^edttf     for  the  land  which  John  Chapman  the  father  held;   and  the 
lord  of  another  reason  is,  because  John  Chapman,  by  his  purchase  of  three 
put,  the  he-     acres,  held  by  one  several  and  distinct  tenure  of  heriot  service, 
would hm  re-  ®"^  therefore  the  purchase  of  the  lord  of  any  part  of  the  re- 
mained for  the  sidue  which  John  Barney  held,  would  extinguish  only  thebe- 
landthe  riot  which  he  ought  to  render,  and  not  the  heriot  which  John 

stranger  held.    Chapman  by  reason  of  his  distinct  and  separate  tenure  ought 

to  pay. 
bi^d  *h*^h*  •   ''^'^^'''^  *8  ^  difference  between  heriot  service,  and  be- 

r*10ob.  1  rio^(^)  custom  as  to  the  extinguishment  thereof,  when  *the 
diatom  of  the  lo>*d  purchases  parcel  of  the  tenancy :  for  if  the  lord  pur^ 
manor  upon  chases  parcel  of  the  tenancy,  the  heriot  service  is  extinct :  but 
ttedcath^of  jf  ^|jg  custom  of  the  manor  be,  that  upon  the  death  of  every 
the  lord  pur-  tenant  of  the  manor,  who  dies  seised  of  any  lands  held  of  the 
chaMs  part  of  same  manor,  the  lord  shall  have  a  heriot ;  although  the  lord 
'^^h'"*^?'  purchases  part  of  the  tenancy,  yet  the  lord  shall  have  a  be- 
^  n^'eztlD-  riot  by  the<£)  custom  of  the  manor  for  the  residue,  for  he  re- 
guishthelord'a  mains  tenant  to  the  lord,  and  the  custom  extends  to  every  te- 
right  to  a  he-  nant.-  Firfe,  reader,  the  books  cited  in  the  case  of  Bruerton, 
?*l  ^  ».  ,,^+ by  which  these  differences,   with  the  reason  of  them,  will 

(a)  Co.Lit.  149   «nnpar 
h.   2  Brown.      apP^ar. 

296.    Flovd.  95,  96.      (6)  Watk.Cop.  160.    Co.  Lit.  149  b.   2  Brown.  296.    8  H.  7.  11.        fSCo. 
1, 9,  &c. 
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DR.  BONHAM'S  CASE.  [107 a.] 

Mich.  6  Jacobi  I . 
In  the  Common  Pleas. 
t  ^^A^^  «*,    Henry  Atkins,  of  London,  doctor  in  physic;  p-i.^  !„„:, 

JLondon.  SS.   /-,  m  r  t        j  j      »        •      '^L      •        ^         unpri- 

'        C>eorn:e    1  urner,  of  JLondon,   doctor  in  physic ;  soament. 
Thomas  Moundford,  of  London,  doctor  in  physic ;  John  Ar- 
gent, of  London,  doctor  in  physic;  John  Taylor,  of  London^ 
yeoman;  and  William  Bowden,  of  London,  yeoman;  were  at^ 
tached  to  answer  to  Thomas  Bonham,  of  London,  doctor  in 
philosophy,  and  in  physic,  of  a  plea,  wherefore  they,  together 
with  William  Dun,  of  London,  doctor  in  physic,  and  Richard 
Ware,  of  London,  skinner,  with  force  and  arms,  him  the  said 
Thomas  Bonham  took,  imprisoned,  evilly  treated,  and  him  ia 
prison,  against  the  law  and  custom  of  the  kingdom  of  England^ 
did  long  detain,  and  other  wrongs  to  him  did,  to  the  great  da* 
mage  of  him  the  said  Thomas  Bonham,  and  against  the  peace 
of  the  lord  the  now  King,  &c.     And  whereupon  he  the  said 
Thomas  Bonham,  by  Richard  Coke,  his  attorney,  complaineth, 
that  the  aforesaid  Henry,  George,  Thomas  Moundford,  John 
Argent,  John  Taylor,  and  William  Bowden,  together  with, 
&c.  on  the  10th  day  of  November,  in  the  fourth  year  of  the 
reign  of  the  said  lord  the  now  King,  with  force  and  arms,  him 
the  said  Thomas,  in  the  parish  of  the  Blessed  Marv-le-Bow, 
in  the  ward  of  Cheap,  took  and  imprisoned,  and  evilly  treated, 
and  him  there  so  in  prison,  for  a  long  time,  that  is  to  say,  by 
the  space  of  seven  days,  against  the  law  and  custom  of  this 
kingdom  of  England,  detained,  and  other  wrongs,  &c.  to  the 
great  damage,  &c.  and  against  the  peace,  &c.    Whereupon  he 
saith,  that  he  is  injured,  and  hath  damage  to  the  value  of  300/« 
and  therefore  he  bringeth  suit,  &c.  And  the  ^aforesaid  Henry,  r  «  I07b.  1 
George,  Thomas  Moundford,  John  Argent,  John  Taylor,  and  }r  *  -* 

William  Bowden,  by  Francis  Barker,  their  attorney,  come  and     ^^ 
defend  the  force  and  injury,  when,  &c.    And  as  to  the  coming  As  to  the  force 
with  force  and  arms,  they  say,  that  they  are  not  thereof  guilty,  J^d  araiv&c. 
and  of  this  they  put  themselves  upon  the  country ;  and  the  pi^^  ^^^ 
aforesaid  Thomas  Bonham  likewise :  and  as  to  the  rest  of  the  pilty,  and 
:respass   and  imprisonment  aforesaid,  above  supposed  to  be  "*"«  thereon. 
done,  the  said   Henry,  George,  Thomas  Moundford,  John  And  as  to  the 
Argent,  John  Taylor,  and  William  Bowden,  say,  that  the  [^'J^le? 
erfbresaid  Thomas  Bonham  ought  not  to  have  his  action  afore«  plead  in  bar. 
laid  against  them,  because  they  say,  that  before  the  aforesaid 
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time  when  it  is  supposed  the  aforesaid  trespass  and  iroprisoiH 
ScitiDSfont  the  ment  to  be  done,  the  lord  Henry  the  Eighth,  late  King  of  Eng- 
oVhI^^Tiii.  land,  &c.  on  the  23d  day  of  September,  in  the  lOth  year  of  hw 
to  the  College  reign,  by  his  letters  patent  (which  the  said  Henry,  George, 
of  Physicians.    Thomas  Moundford,  John  Argent,  John  Taylor,  and  William 

Bowden,  sealed  with  his  great  seal  of  England,  bearing  date 
at  Westminster  the  same  day  and  year,  bring  here  into  Court) 
reciting  (that)  Whereas  he  thought  it  the  duty  of  his  kingly 
office,  in  all  reason,  to  provide  for  the  good  and  welfare  of  his 
S^3Ld.1Uyic,  people,  that  would  (i.  e.  ought)  first  of  all  to  be  done,  if  he 

ThcEntnes         '^  •   V.    •       i  *      •*!_         a  •  r       •   i     j 

419.  this  char-  "^'ght  in  due  season  meet  with  enterprizes  of  wicked  men: 
ter  pleaded.       first,  therefore,  he  held  it  necessary  to  restrain  the  boldness  of 

wicked  men,  who  professed  physic  more  for  avarice  than  out  of 
confidence  of  a  good  conscience  ;  whereupon  very  many  incora- 
modities  did  arise,  to  the  rude  and  credulous  common  people: 
therefore,  partly  imitating  the  example  of  the  well  governed 
cities  in  Italy,  and  many  other  nations,  and  partly  inclined 
thereunto,  at  the  request  of  the  great  men  and  doctors,  John 
Chambre,  Thomas  Linacre,  Ferdinand  de  Victoria,  his  phy- 
sicians, and  of  Nicholas  Hatswel,  John  Francisco,  and  Robert 
Yaxley,  physicians,  and  chiefly  of  the  right  reverend  father  in 
Christ,  and  Lord  Thomas  (Wolsey)  titled  of  the  holy  church 
beyond  Tyber,  priest  of  the  most  holy  church  of  Rome,  car- 
dinal of  York,  Archbishop,  and  our  well  beloved  Chancellor 
of  our  kingdom  of  England;  a  college  perpetual  of  Doctors 
and  grave  men,  who  physic  in  his  city  of  London,  and  the 
suburbs,  and  within  seven  miles  from  the  said  city  every  way, 
might  publicly  exercise,  he  willed  and  commanded  to  be  in- 
stituted, to  whom  both  for  his  honour,  and  in  the  name  of  the 
public  good,  and  care  (as  he  hoped)  the  ignorance  and  raRb- 
ness  of  the  malicious  (which  he  remembered)  as  well  by  their 
example  and  gravity  to  deter,  as  by  his  laws  late  made,  and  bj 
constitutions  to  be  made  by  the  same  college  to  punish  ;  which 
that  they  might  more  easily  well  accomplish,  to  the  remembered 
Doctors  John  Chambers,  Thomas  Linacre,  Ferdinand  de  Vic- 
toria, his  physicians,  Nicholas  Hatswel,  John  Francisco,  and 
L     108  a.  J   Robert  Yaxley,  physicians,  he  granted,  *that  they,  and  all  men 

of  the  same  faculty,  of  and  in  the  city  aforesaid,  should  be  in 
deed  and  name,  one  body  and  commonalty  perpetual,  or  college 
perpetual,  and  that  the  said  commonalty  or  college  every  yetr 
for  ever  might  choose  and  make  of  that  commonalty  any  pru- 
dent man,  and  skilful  in  the  faculty  of  physic,  to  be  president 
of  the  said  college  or  commonalty,  to  oversee,  recognizei  and 
govern,  for  that  year,  the  college  or  commonalty  aforesaid, and 
all  men  of  the  said  faculty,  and  their  businesses ;  and  that  the 
said  president  and  college  or  commonalty,  should  have  per- 
petual succession,  and  a  common  seal,  to  serve  for  the  basi* 
nesses  of  the  said  commonalty  and  president  for  ever ;  uud  that 
they  and  their  successors  for  ever  should  be  persons  able  and 
capable  to  purchase  and  possess  in  fee  and  perpetuity,  landsy 
tenements,  rents,  and  other  possessions  whatsoever :  he  also 
'  granted  to  them  and  their  successors,  for  him  and  his  heii^ 
that  they  and  their  successors  might  purchase  to  tbem  and  tketr 
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successors,  as  well  in  the  said  city  as  out  of  it,  lands  and  tene- 
ments whatsoever,  not  exceeding  the  yearly  value  of  121.  not- 
withstanding; the  statute  of  alienation  in  mortmain  :  and  that 
they,  by  the  name  of  president  of  the  college  or  commonalty  of 
the  faculty  of  physicians,  London,  might  plead,  or  might  be 
impleaded,  before  whatsoever  Judges,  in  all  courts  and  actions 
whatsoever  ;  and  that  the  aforesaid  president  and  college,  or 
commonalty,  and  their  successors,  lawful  assemblies,  and  honest 
of  themselves,  and  statutes  and  ordinances  for  the  wholesome 
government,  oversight,  and  correction  of  the  college  or  com- 
monalty aforesaid,  and  of  all  men  of  the  same  faculty  in  the 
same  city,  or  within  seveA  miles  circuit  of  the  said  city,  exer- 
cising, according  to  the  exigence  or  necessity  (as  often,  and 
when  need  was)  might  lawfully,  and  without  peril  make,  with- 
out.the  hindrance  of  the  said  late  King,  his  heirs  or  successors 
whatsoever,  his  justices,  eschcators,  sheriffs,  and  other  his 
bailiffs  and  ministers,  his  heirs  and  successors  whatsoever  :  he 
also  granted  to  the  said  president  and  college,  or  commonalty, 
and  their  successors,  that  none  in  the  said  city,  or  seven  miles 
in  circuit  thereof,  do  exercise  the  said  faculty  unless  to  this,  by 
the  said  president  or  commonalty,  or  their  successors,  (who  for 
the  time  should  be)  he  be  admitted  by  the  letters  of  the  said 
president  and  college,  with  their  common  seal  sealed,  upon  the 
penalty  of  100s.  for  every  month,  that  not  being  admitted,  he 
should  exercise  the  same  faculty,  half  thereof  to  the  lord  the 
King,  and  his  successors,  and  half  thereof  to  the  said  president 
and  college,  to  be  applied  :  he  besides,  willed  and  granted,  for 
him  and  his  successors  (as  much  as  in  him  was)  that  by  the  pre- 
sident and  college  of  the  aforesaid  commonalty  for  the  time 
being,  and  their  successors  for  ever,  four  (persons)  every  year 
by  them  to  be  chosen,  ^should  have  the  overseeing,  searching,  [  «  108  b*] 
correction,  and  government  of  all  and  singular  the  physicians 
of  the  said  city,  exercising  the  faculty  of  physic  within  the  said 
city ;  and  so  of  other  physicians  foreign  whomsoever,  the  said 
faculty  of  physic  anywise  frequenting  and  using  within  the  said 
city,  and  the  suburbs  thereof,  or  within  seven  miles  in  circuit 
of  the  said  city,  and  the  punishment  of  them  for  their  offences, 
in  not  well  exercising,  doing,  and  using  the  sam^ ;  as  also  the 
oversight  and  searching  of  all  medicines,  and  the  reception  (re- 
cip^s)  of  them  by  the  said  physicians,  or  any  of  them,  to  the 
liege  people  of  the  said  late  King,  for  curing  and  healing  their 
infirmities,  to  be  given,  put,  and  used,  as  often,  and  when 
need  shall  be,  for  the  commodity  and  pro&t  of  the  said  liege 
people  of  the  said  late  King,  so  as  the  punishments  of  the  said 
physicians,  using  the  said  faculty  of  physic,  so  in  the  premises 
ofiending,  by  fines,  amercement,  and  imprisonment  of  their 
bodies,  and  by  other  ways  reasonable  and  fitting,  be  executed  : 
he  also  willed  and  granted,  for  hfm,  and  his  heirs  and  success- 
ors, (as  much  as  in  him  was)  that  neither  the  president,  nor 
any  of  the  college  aforesaid  of  physicians,  nor  their  successors, 
nor  any  of  them,  exercising  the  same  faculty  any  way  in  future, 
within  the  city  aforesaid,  and  the  suburbs  thereof,  or  elsewhere, 
aliould  be  summoned  or  put^  nor  any  of  them  should  be  sum- 
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nioned  or  put  in  any  assises,  juries,  inquests,  inquisitions,  bU 
taints,  and  other  recognitions  within. the  said  city,  and  the 
suburbs  thereof,  hereafter  to  be  taken  before  the  mayor  or 
sheriffs,  or  coroners  of  the  said  city  for  the  time  being,  or  by 
any  their  ofRcer,  or  minister,  or  officers,  or  ministers,  although 
the  said  juries,  inquisitions,  or  recognitions,  were  summoned 
upon  the  writ  or  writs  of  the  said  King,  or  his  heirs,  of  record: 
but  that  the  said  master  or  late  governors,  and  commonalty  of 
the  faculty  aforesaid,  and  their  successors,  and  every  of  them 
the  said  faculty  exercising,  against  the  said  late  King,  his  heirs 
and  successors,  and  against  the  mayor  and  sheriflTs  of  the  said 
city  aforesaid  for  the  time  being,  and  whatsoever  their  officers 
or  ministers  should  be  thereof  acquitted  and  discharged  for 
ever,  as  by  the  said  letters  patent,  amongst  other  things,  more 
^d'j**C^&?  '""y  appeareth.  And  the  said  Henry,  George,  Thomas 
were  incor-  ^'  Moundford,  John  Ar£jent,  John  Taylor,  and  William,  farther 
porated.  say,  that  by  virtue  of  the  letters  patents  aforesaid,  the  afore- 

said John  Chambre,  Thomas  Linacre,  Ferdinand  de  Victoria, 
Nicholas  Hatswel,  John  Francisco,  and  Robert  Yaxley,  phy- 
sicians, and  all  men  of  the  said  faculty  in  the  city  aforesaid, 
were  one  body  and  commonalty  perpetual,  or  college  perpetual; 
^V^confirm-  *"^  ^^^^  afterwards,  by  a  certain  act  of  parliament  of  the  said 
ing  the  letters    late  King  Henry  the  Eighth,  holden  at  London  the  15th  day 
patent.  of  April,  in  the  14th  year  of  his  reign,  and  from  thence  ad- 

£  *  109  a,  ]  journed  unto  Westminster,  *in  the  county  of  Middlesex,  the 

last  day  of  July,  in  the  15th  year  of  the  reign  of  the  said  late 
King,  and  then  there  holden,  amongst  other  things,  it  was  en- 
acted by  authority  of  the  same  parliament.  That  for  that,  that 
the  making  of  the  said  corporation  of  physicians  was  meritori- 
ous, and  very  good  for  the  commonwealth  of  this  kingdom  of 
England,  and  besides,  it  was  expedient  and  necessary  to  pro- 
vide, that  no  person  of  the  said  body  politic  or  commonalty 
aforesaid  should  be  suffered  to  exercise  and  to  practise  physic, 
but  only  such  persons  as  should  be  profound,  sad,  and  discreet^ 
groundedly  learned,  and  deeply  studied  in  physic,  in  consider- 
ation whereof,  and  for  the  farther  authorising  of  the  said  letters 
patent,  and  also  for  enlarging  and  amplifying  of  farther  arti- 
cles for  the  aforesaid  commonwealth,  to  be  had  and  made  by 
the  said  late  King,  with  the  consent  of  the  Lords  Spiritual  and 
Temporal,  and  Commonalty  in  the  said  Parliament  assembled, 
it  is  enacted  amongst  other  things,  that  the  aforesaid  corpora- 
tion of  the  commonalty  and  fellowship  of  the  faculty  of  the  art 
of  physic  aforesaid,  and  all  and  every  grant,  article,  and  other 
things  contained  and  specified  in  the  said  letters  patent,  should 
be  approved,  granted,  ratified,  and  confirmed  in  the  aforesaid 
act,  and  should  clearly  be  authorised  and  admitted  by  the  same, 
good,  lawful,  and  available  to  the  aforesaid  body  corporate, 
and  their  siipcessors,  for  ever,  in  as  ample  and  large  manner 
as  it  might  be  taken,  thought,  and  construed  by  the  said  letters 
patent :  and  farther  it  is  enacted,  ordained,  and  established  by 
the  said  act,  that  the  aforesaid  six  persons,  in  the  aforesaid 
letters  patent  named  as  principal,  and  first  named  of  the  afore- 
said commonalty  and  fellowship,  should  choose  to  them  two 
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>ther  of  the  said  commonalty,  who  from  thenceforth  should  be 
»Iled  and  named  elects,  and  the  aforesaid  elects  yearly  should 
:hoose  one  of  them  to  be  president  of  the  said  commonalty  : 
md  as  often  as  any  of  the  rooms  and  places  of  the  said  elects 
ihould  happen  to  be  void  by  death,  or  otherwise,  then  the  su* 
3ervisors  of  the  said  elects,  within  thirty  or  forty  days  next 
ifter  their  deaths,  or  any  of  them,  should  choose,  name,  or  ad- 
mit one  or  more,  as  need  should  require,  of  the  most  learned 
ind  expert  men  of  and  in  the  aforesaid  faculty  in  JLondon,  to 
mpply  the  place  and  number  of  eight  persons,  so  that  he  or 
they  who  should  be  chosen  be  first  examined  strictly  by  the 
mid  supervisors,  according  to  the  form  devised  by  the  said 
elects,  and  also  by  the  said  supervisors  approved,  as  by  the 
$aid  act  amongst  other  things  more  fully  appeareth.  And  the  ThcBtatutcof 
said  Henry,  George,  Thomas  Moundford,  John  Argent,  John  Mary  confirm- 
Taylor,  and  William,  farther  say,  that  afterwards,  and  before  ingtl^esame. 
the  time  when,  &;c.  by  another  act  of  parliament  of  the  lady 
Mary,  the  *Queen  of  England,  the  21th  day  of  October,  in  the  r»  jqq  Jj^  i 
Srst  year  of  her  reign,  at  Westminster  aforesaid,  reciting,  that 
wherea?)  in  the  parliament  holden  at  London,  the  5th  day  of 
April,  in  the  14th  year  of  the  reign  of  the  lord  Henry  the 
Eighth,  late  King  of  England,  and  from  thence  adjourned  unto 
Westminster,  the  last  day  of  June,  in  the  15th  year  of  his  reign, 
and  there  holden,  it  was  enacted,  that  a  certain  grant  by  letter 
patents  of  incorporation,  made  and  granted  by  the  aforesaid  late 
King,  to  the  physicians  of  London,  and  all  clauses  and  articles 
contained  in  the  said  grant,  should  be  approved,  granted,  rati- 
fied, and  confirmed  by  the  said  parliament ;  in  consideration 
whereof,  it  was  enacted  by  the  authority  of  the  same  parlia- 
ment, that  the  aforesaid  statute  and  act  of  parliament,  in  all 
the  articles  and  clauses  in  the  same  contained,  from  thence- 
forth for  ever  should  stand  and  continue  in  full  strength,  force, 
and  effect,  any  statute,  law,  custom,  or  any  thing  made,  had, 
or  used  to  the  contrary,  in  any  thing  notwithstanding :  and  for 
the  better  reformation  of  divers  enormities  happening  to  the 
commonwealth,  by  the  evil  usage  and  undue  administration  of 
physic,  and  for  the  amplifying  and  enlarging  of  the  last  articles,  And  enlarging 
for  the  better  execution  of  the  things  in  the  aforesaid  grant  *^«>'Po^«w- 
contained,  it  was  further  enacted,  that  whensoever  the  president 
of  the  college,  or  commonalty  of  the  faculty  of  physic  in  London, 
for  the  time  being,  or  such  as  the  aforesaid  president  and  col- 
lege, yearly,  according  to  the  tenor  and  meaning  of  the  same 
act,  should  authorise  to  search,  examine,  correct,  and  punish  all 
offenders  and  transgressors  in  the  aforesaid  faculty,  within  the 
same  city  and  precinct  in  the  aforesaid  act  expressed,  should 
send,  or  commit  such  offender  or  offenders,  for  his  or  their  of- 
fences or  disobedience,  contrary  to  any  article  or  clause  con- 
tained in  the  aforesaid  grant,  or  act,  to  any  ward,  gaol,  or  pri- 
son, within  the  aforesaid  city  and  precinct  aforesaid  (the  Tower 
of  London  excepted)  that  then,  and  from  time  to  time,  the 
warders,  gaolers,  and  keepers  of  the  wards,  gaols,  and  prisons 
within  the  city  or  precinct  aforesaid  (the  Tower  of  London 
excepted)  should  receive  into  his  or  their  prisons  all  and  every 
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such  person  or  persons  so  oflTending,  which  should  be  sent,  or 
committed  to   him,  or  them,  as  aforesaid,  and  there  safely 
should  keep  the  person  or  persons  so  committed  into  any  of 
their  prisons,  at  the  proper  costs  and  charges  of  the  person  or 
persons  fo  committed,  without  bail  or  mainprize,  until  such 
offender  and  offenders,  by  disobedient^,  be  discharged  of  the 
aforesaid  imprisonment,  by  the  aCorei^Rid  president ;  and  such 
persons  as  by  the  aforesaid  college  should  be  authorised,  upoa 
[*110a.  ]  pain,  that  every  such  warder,  gaoler,  or  keeper,  doing  *tbe 
contrary,  should  lose  and  forfeit  double  of  such  fine  and  amerce- 
ment as  such  offender  or  offenders,  or  disobedients,  should  be 
assessed  to  pay,  by  such  as  by  the  said  president  and  college^ 
as  should  be  authorised,  as  before  is  said,  so  as  the  said  fine 
and  amercement  should  not  be  at  any  time  above  the  sum  of 
20/.,  the  moiety  whereof  to  be  employed  to  the  use  of  the  said 
late  Queen,  her  heirs  and  successors,  and  the  other  moiety  to 
the  aforesaid  president  and  college,  all  which  forfeitures  should 
be  recovered  by  action  of  debt,  bill,  plaint,  or  information,  in 
any  the  said  late  Queens,  her  heirs  or  successors,  courts  of  re- 
cord, against  any  such  warden,  gaoler,  or  keeper,  so  offending, 
in  which  no  essoign,  wager  of  law,  nor  protection,  should  be 
allowed,  nor  be  admitted  for  the  defendant :  and  further  it  was 
enacted,  by  the  authority  of  the  said  parliament,,  that  all  jus- 
tices, mayors,  sheriffs,  bailiffs,  constables,  and  other  ministers 
and  officers  within  the  city  and  precinct  aforesaid,  upon  request 
to  them  to  be  made,  should  help,  aid,  and  assist  the  president 
of  the  aforesaid  college ;  and  all  persons,  by  them  from  time 
to  time  authorised,  for  the  due  execution  of  the  said  act,  or 
statute,  upon  pain,  for  not  giving  help  to  them,  of  being  in 
contempt  of  the  said  late  Queen,  her  heirs  or  successors,  as  by 
the  same  act,  amongst  other  things,   more  fully  appearetb. 
TliatT.  L.  was  And   the  said    Henry,   George,  Thomas  Moundford,  John 
Snd^hlid  the      Argent,  John  Taylor,  and  William,  further  say,  that  by  virtue 
office  of  pre-      of  the  said  letters  patent,  and  by  force  of  the  statutes  aforesaid, 
sidentoftbe      one  Thomas  Langton,  doctor  of  physic,  a  man  prudent  and 
said  college.      gkilful  in  the  faculty  of  physic,  and  then  one  of  the  commonalty 

of  the  college  of  physicians,  in  London  aforesaid ;  and  then 

also  being  one  of  the  eight  electors  of  the  college  aforesaid, 

before  the  said  time  when,  &c.  that  is  to  say,  the  SOth  day  of 

September,   in   the  year  1605,  at  the  college  of  physicians, 

situate  in  London,  in  the  parish  of  St.  Bennet,  PaulVwharf, 

in  the  ward  of  Baynard's-castle,  was  duly  chosien  and  preferred 

to  the  office  of  president  of  the  college  aforesaid,  and  then  and 

there  held  the  said  office  of  president  of  the  college  aforesaid: 

ThcBaidT.L    and  the  said  Thomas  Langton  being  president  of  the  college 

president  and    aforesaid,  the  same  president  and  commonalty  of  the  college 

al^*ofthe°8aid  aforesaid,  the  same  30th  day  of  September,  in  the  year  1605, 

college  chose     abovesaid,  at  the  college  aforesaid,  did  choose  Ralph  Wilkin- 

RP^'andi^'    SOU,  William  Dun,  Richard  Palmer,  and  John  Argent,  prudent 

to  bi'th^e  four*'  ™en,  and  skilful  in  the  faculty  of  physic  ;  and  then  being  four 

censors  of  the    doctors  of  the  College  aforesaid,  to  be  the  four  censors  or  go* 

Mid  common-    yemors  of  the  commonalty  aforesaid,  to  oversee,  search,  cor- 

^'  rect,  and  govern  all  and  singular  physicians  of  Ibe  said  city, 


nOa— Ilia.  BoifHAM's  Case.  961. 

using  the  faculty  of  physic  in  the  said  city,  and  other  foreign 
physicians  whomsoever,  *frequenting  to,  and  using  the  said  [*110b.  ] 
faculty  of  physic,  any  ways  within  the  said  city,  and  the  suburbs 
thereof,  or  within  seven  miles  in  circuit  of  the  same  city,  and 
to  punish  their  defects  in  not  well  exercising,  doing,  and  using 
the  same  ;  as  also  to  oversee,  and  search  all  manner  of  me- 
dicines, and  their  receipts,  by  the  said  physicians,  or  any  of 
them,  for  curing  of  infirmities,  as  oAen  as  need  should  be; 
and  to  punish  the  said  physicians,  delinquents,  exercising  the 
said  faculty  of  physic,  by  fines,  amercements,  and  imprison- 
ment of  their  bodies,  and  other  ways  reasonable  and  fitting,  ac- 
cording to  the  form  and  effect  of  the  said  letters  patent,  and 
the  statutes  aforesaid  :  and  the  said  Thomas  JLangton  being 
president   of  the  college  aforesaid,   and  the  aforesaid  Ralph 
Wilkinson,  William  Dun,  Richard  Palmer,  and  John  Argent, 
being  likewise  the  four  censors  or  governors  of  the  college 
aforesaid,  the  aforesaid  Thomas  Bonham,  within  the  aforesaid  The  plaintiff, 
time  in  which,  &c.  that  is  to  say,  the  10th  day  of  April,  in  the  contrary  to  the 
year  of  our  Lord  1606,  within  London  aforesaid,  in  the  afore-  &!;.  ^"is^* 
said  parish  of  the  blessed  Lady  of  Bows,  in  the  ward  of  Cheap  physic,  not 
aforesaid,  contrary  to  the  form  and  effects  of  the  letters  patent     .TJ^^'l*^' 
aforesaid,  and  the  aforesaid  statute  made  in  the  parliament  ih^ters  o^the 
aforesaid,  of  the  said  King  Henry  the  Eighth,  did  practise  phy-  said  president 
sic,  not  admitted  by  the  letters  of  the  aroresaid  president  and  *°*.^?^**??» 
college,  sealed  with  their  common  seal ;  whereas  in  truth  the  their  common 
aforesaid  Thomas  Bonham  was  insufficient  to  practise  physic ;  seal ;  whereas 
by  reason  whereof,  the  said  Thomas  Bonham  afterwards,  that  J^^  »aid  plain- 
is  to  say,  the  13.(h  day  of  April,  in  the  year  of  our  Lord  J606,  fici-ntto  prac- 
at  London,  in  the  parish  and  ward  aforesaid,  was  summoned  tise  physic. 
by  the  aforesaid  censors  or  governors  of  the  college  aforesaid.  Wherefore  he 
to  appear  before  the  president  and  censors,  or  governors  of  the  ^^  summoned 
college  aforesaid,  at  the  college  aforesaid,  in  the  parish  and  fore^^^d* 
ward  aforesaid,  the  Hth  day  of  April,  in  the  year  of  our  Lord  president  and 
1606,  abovesaid,  then  next  following,  to  be  examined  upon  the  censor- 
premises:  at  which  14th  day  of  April,  in  the  year  of  our  Lord  ^^*|l^*^ 
1600,  aforesaid,  at  the  college  aforesaid,  came  the  afolresaid  ^^  examined, 
Thomas  Bonham,  in  his  proper  person,  before  the  aforesaid  and  found  in- 
president  and  censors,  or  governors  of  the  said  college,  and  Bufficicntto 
then  there  was  examined  of  his  science  in  bis  faculty  of  physic  P"*'***?  y*^^ 
to  be  administered,  by  the  aforesaid  censors  or  governors  of  the 
college  aforesaid ;  and  because  the  said  Thomas  Bonham  so 
examined  answered  less  aptly  and  insufficiently  in  the  art  of 
physic,  he  then  and  there  upon  his  examination  aforesaid  was 
found  by  the  aforesaid  president  and  censors,  or  governors  of 
the  college  aforesaid,  less  sufficient  and  unskilful  to  administer 
physic ;  and  for  that  the  aforesaid  Thomas  Bonham  being  many  And  for  that  he 
times  examined,  and  forbidden  by  the  president  and  censors,  or  ^«ng forbidden 

/.'.,-.,  •'  '^ /.  -J     A         !••<«.       to  admmister 

governors  aforesaid,   for  the  causes  atoresaid,  to  administer  ^ysic^fora 
♦physic  for  a  month,  or  more,  after  such  forbidding  of  him  |^»  Ilia.  J 
within  London  aforesaid,  in  the  aforesaid  parish  of  the  blessed  month  or  more 
Mary  of  Bows,  in  the  ward  aforesaid,  without  the  licence  of  after  such  for- 
the  aforesaid  president  and  college^  under  their  common  seal,  out^^e'ikewe 

of  the  satdpreddent  aad  eoUeg«|  6lc,  did  practise. 
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He  was 
amerced  100«. 
and  enjoined 
from  practisiqg 
physic  within 
London,  and 
seven  miles 
circuit  of  the 
said  city,  until 
he  was  found 
sufficient,  and 
should  be  ad- 
mitted; under 
puin  of  impri- 
sonment. 


The  said  T.L. 
was  elected  tOy 
and  held  the 
office  of  pre- 
sident of  the 
college  for  one 
year  next  fol- 
lowing. 


The  said  pre- 
sident and 
commonalty 
chose  G.  T., 
T.  M.,  W.  D., 
and  1.  A.,  four 
of  the  defend- 
ants, to  be  the 
four  censors  of 
thesaidcollege* 


L*lllb.  ] 


contrary  to  the  form  of  the  letters  patent  aforesaid,  and  the 
statutes  aforesaid  did  practise,  then  and  there  it  was  granted^ 
by  the  aforesaid  president  aqd  censors,  or  governors  of  the  col- 
lege aforesaid,  that  the  aforesaid  Thomas,  for  his  said  disobe- 
dience and  contempt,  he  amerced  to  100^.  in  the  next  assembly 
of  the  aforesaid  president  and  college,  at  the  college  aforesaid 
to  be  paid  :  and  then  and  there  it  was  commandeclto  the  said 
Thomas  Bonharo,  by  them  the  president  and  censors,  or  go- 
vernors of  the  college  aforesaid,  that  the  aforesaid  Thomas 
Bonham,  from  thenceforth,  should  forbear  to  practise  physic 
within  the  aforesaid  city  of  London,  and  the  suburbs  thereof^ 
and  seven  miles  circuit  of  the  said  city,  until  the  said  Thomas 
Bonham  were  found  to  be  sufficient,  and  should  be  admitted 
to  practise  the  said  art  of  physic,  within  the  city  and  circuit 
aforesaid,  by  the  president  and  college  aforesaid,  under  the 
pain  of  being  cast  into  prison,  if  in  the  premises,  as  is  afore-* 
said,  he  should  offend. 

And  the  said  Henry,  George,  Thomas  Moundford,  John 
Argent,  John  Taylor,  and  William  Bowden,  further  say,  that 
after  and  before  the  aforesaid  time  when,  &c.  that  is  to  say,  the 
first  day  of  October,  in  the  year  of  our  Lord  J  606,  abovesaid, 
at  the  college  aforesaid,  at  London  aforesaid,  in  the  parish  and 
ward  aforesaid,  the  aforesaid  Thomas  Langton,  doctor  of  phy- 
sic, a  man  prudent  and  skilful  in  the  faculty  of  physic,  and  then 
one  of  the  commonalty  of  the  college  of  physicians  in  London 
aforesaid,  and  one  of  the  electors  of  the  college  aforesaid,  was 
elected  and  chosen  into  the  office  of  president  of  the  college 
aforesaid,  for  one  year  then  next  following,  and  the  office  of 
president  of  the  college  aforesaid,  then  and  there  held :  and 
the  said  Thomas  Langton  being  president  of  the  college  afore« 
said,  the  same  president  and  commonalty  of  the  college  afore- 
said, the  said  first  day  of  October,  in  the  year  of  our  Lord  1606, 
abovesaid,  at  the  college  aforesaid,  chose  the  aforesaid  George 
Turner,  Thomas  Moundford,  William  Dun,  and  John  Argent, 
doctors,  men  prudent  and  skilful  in  the  faculty  of  physic,  and 
then  being  four  of  the  college  aforesaid,  to  be  the  four  censors 
or  governors  of  the  said  college,  to  supervise,  search,  correct, 
and  govern,  all  and  singular  the  physicians  of  the  said  city,  and 
other  foreign  physicians  whomsoever,  frequenting  to,  and  ex- 
ercising the  said  faculty  of  physic  within  the  same  city,  and  the 
suburbs  of  the  same  city,  or  within  seven  miles  circuit  of  the 
said  city,  and  to  punish  their  defects,  in  not  well  exercising, 
doing  and  using  the  same ;  as  also  to  oversee,  and  search  all 
*manner  of  medicines  and  receipts  by  the  said  physicians,  ex- 
ercising the  said  faculty  of  physic  within  the  city  of  London 
aforesaid,  and  the  circuit  aforesaid,  or  any  of  them,  for  the 
curing  of  diseases,  as  often  as  need  should  be  required,  and  to 
punish  the  said  physicians  exercising  the  faculty  of  physic  in 
the  premises,  delinquents,  by  fines,  amercements,  and  impri- 
sonments of  their  bodies,  and  other  ways  reasonable  and  fit- 
ting, according  to  the  form  and  effect  of  the  letters  patent 
aforesaid,  and  the  statutes  aforesaid :  and  the  said  Thomas 
JLaogtOD  being  president  of  the  college  aforesaid,  and  the 
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!said  George  Turner,  Thomas  Moundford,  William  Dun^ 
John  Argent,  being  likewise  the  four  censors,  or  gover- 
ofthe  college  aforesaid,  the  said  Thomas  Bonham,  before  rp^^  plaintiff 
ime  when,  &;c.  that  is  to  say,  the  20th  day  of  October,  in  did  practise 
of  our  JLord  1606,  abovesaid,  within  London  aforesaid,  physic  contrary 
is  to  say,  in  the  aforesaid  parish  of  the  blessed  Mary  of  teriMtcnt,&c. 
8,  in   the  ward  of  Cheap  aforesaid,  did  practise  physic,  and  the  forbid- 
rary  to  the  form  of  the  aforesaid  letters  patent,  and  the  <*i°ff  ^^}^^ 
tes  aforesaid,  and  the  aforesaid  forbidding  and  command  si^de^and^cen- 
e  aforesaid  president  and  censors  :  and  afterwards,  that  is  sors. 
y,  the  same  20th  day  of  October,  in  the  year  of  our  Lord 
,  aforesaid,  the  said  Thomas  Bonham,  at  London  afore-  Afterwards  the 
in  the  aforesaid  parish  of  the  blessed  Mary  of  Bows,  in  plaintiff  was 
irard  of  Cheap  aforesaid,  was  summoned  by  the  aforesaid  suo'n'oncd  to 
irs,  or  governors  ofthe  college  aforesaid,  to  appear  before  the  wil  cen^ 
aid  censors,  at  the  college  aforesaid,  in  the  parish  and  sors. 
[aforesaid,  the  22d  day  ofthe  said  month  of  October,  upon 
^remises  to  be  examined,  at  which  22d  day  of  October,  in 
ear  of  our  Lord  1606,  abovesaid,  at  the  assembly  of  the 
ge  aforesaid,  holden  at  the  college  aforesaid,  at  London 
fsaid,  in  the  parish  and  ward  aforesaid ;  afterwards,  that 
say,  the  same  22d  day  of  October,  in  the  year  of  our  Lord  The  said  G.T., 
,  abovesaid,  before  the  said  George  Turner,  William  Dun,  w.  D.,  T.  M., 
Mas  Moundford,  and  John  Argent,  then  censors  and  go-  cause  the  pldn- 
ors  ofthe  college  aforesaid,  because  that  the  said  Thomas  tiffbeingwam* 
lam,  by  the  aforesaid  censors  or  governors  of  the  college  cddidhotap- 
fsaid,  as  it  is  said,  being  warned  to  appear  at  the  college  afore-  hfm  to*l0/rimd 
before  the  presidentand  censors,  or  governors  ofthe  college  ordered  him  to 
(said,  the  aforesaid  22d  day  of  October,  in  the  same  day,  be  arrested  ana 
lot  appear,  then  and  there  it  was  considered  by  the  said  custod'y.  '*'*** 
)r8  or  governors  of  the  college  aforesaid,  that  the  said 
nas  Bonham,  for  his  disobedience  and  contempts,  should 
nerced  to  10/.,  and  that  the  said  Thomas  Bonham,  for  the 
3S  aforesaid,  should  be  arrested,  and  delivered  into  custody, 
he  said  Henry,  George,  Thomas  Moundford,  John  Argent, 
I  Taylor,  and  William  (Bowden,)  farther  *say,  that  after-  r  ♦  Uga.  1 
s,  and  before  the  time  when,  &c.  that  is  to  say,  the  24;th  r£\  j^  ^'^^ 
>f  October,  in  the  year  of  our  Lord  1606,  abovesaid,  the 
Thomas  Langton,  president  of  the  college  aforesaid,  at 
Ion,  in  the  aforesaid  parish  of  the  blessed  Mary  of  Bows, 
e  ward  of  Cheap  aforesaid,  died  ;  after  whose  death,  and 
e  the  time  when,  &c.  that  is  to  say,  the  25th  day  of  October, 
e  year  of  our  Lord  1606,  abovesaid,  the  said  Henry  Atkins,  h.  a.  elected 
ident  man,  and  skilful  in  the  faculty  of  physic,  and  one  of  to  be  president 
ommonalty  of  the  college  aforesaid,  and  one  of  the  then  f^p*^®  college 
.  electors  of  the  college  aforesaid  then  being,  at  the  college  next  foiio^g, 
«aid,  within  London  aforesaid,  in  the  parish  and  ward  and  held,  and 
isaid,  was  in  due  manner  chosen,  and  into  the  office  of  pre-  'Mjj  ^^^**  ^* 
it  of  the  college  aforesaid,  for  one  whole  year  then  next 
wing,  and  then  and  there  held,  and  as  yet  doth  hold  the 
office  of  president  of  the  college  aforesaid  ;  and  the  said 
ry  Atkins  being  president  ofthe  college  aforesaid^  and  the  ^^,1^^^ 

.  the  said  prefident  and  censors^  and  refused  to  yield  obedience  to  the  president  and  censon . 
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aforesaid  George  Turner,  William  Dun,  Thomas  Moundford, 
and  John  Argent,  being  censors  or  governors  of  the  college 
aforesaid,  at  an  assembly  of  the  college  aforesaid  bolden,  at  the 
college  aforesaid,  within  London  aforesaid,  in  the   parish  and 
ward  aforesaid,  the  7th  day  of  November,  in  the  year  of  our 
Lord  1C06,  abovesaid,  before  the  aforesaid  Henry  Atkins,  tbea 
president  of  the  college  aforesaid,  and  the  aforesaid  George 
Turner,  William  Dun,  Thomas  Moundford,and  John  Argent, 
then  censors  or  governors  of  the  college  aforesaid,  came  the 
aforesaid  Thomas  Bonham   in  his  proper  person,  of  which 
Thomas  Bonham,  when  the  aforesaid  Henry  Atkins,  then  pre- 
sident of  the  college,  and  the  aforesaid  George  Turner,  Wil- 
liam Dun,  Thomas  Moundford,  and  John  Argent,  then  cen- 
sors or  governors  of  the  college  aforesaid,  asked  whether  be 
would  satisfy  to  the  college  aforesaid,  for  hi»  disobedience  and 
contempts  aforesaid,  and  again  submit  himself  to  be  examined, 
and  to  obey  the  judgment  of  the  college  aforesaid  ;  and  the 
aforesaid  Thomas  Bonham  then  and  there  answered,  that  be, 
before  that  had  within  London  aforesaid,  done  and  practised, 
and  then  after  within  London  aforesaid,  would  do  and  practise 
physic,  no  leave  being  asked  of  the  said  college,  and  that  he 
would  not,  in  any  thing,  to  the  president  and  censors,  or  go- 
vernors of  the  college  aforesaid,  yield  obedience;  and  then 
and  there  affirming  the  aforesaid  president  and  censors,  or  go- 
Wherefore  the  vernors  aforesaid,  to  have  no  authority  over  those  who  are 
censors  order-    made  doctors  in  the  university  ;  by  which  the  said  censors  or 
pUdnSysh  nld  governors,  for  the  offences  and  disobedience  aforesaid,  then 
be  sent  to  pri-   ^^^  there  Ordained  and  decreed,  that  the  aforesaid  Thomas 
•on.  Bonham  should  be  sent  to  prison,  there  to  remain,  until  from 

[  *  112  b.]  thence,  by  the  president  and  *cen8or8,  or  governors  of  the  col- 
lege aforesaid,  for  the  time  being  he  should  be  delivered,  as 
Andmadetheir  by  the  said  letters  patent,  and  the  statutes  aforesaid,  it  is  or- 
warrant  to  the  dained  and  established  ;  and  then  and  there  made  their  war- 
keeper  of  the  rant,  with  the  common  seal  of  the  said  college  or  commonalty 
cdve*the  plaiT  sealed,  and  to  the  keeper  of  the  prison  of  the  lord  the  Kinj, 
tiff,  and  keep  in  the  Compter,  London,  in  the  Foultry,  in  the  parish  of  St. 
him  in  prison.    Mildred,  in  the  ward  of  Cheap  directed,  and  commanded  by 

the  said  warrant  to  the  keeper  of  the  prison  aforesaid,  that  the 

said  keeper  of  the  prison  aforesaid  should  receive  the  body  of 

the  said  Thomas  Bonham,  and  him,  in  the  prison  aforesaid,  of 

the  said  lord  the  King,  there  should  safely  keep,  without  bail 

or  mainprize,  at  the  proper  costs  and  charges  of  the  aforesaid 

And  the  said     Thomas  Bonham,  until  the  aforesaid  Thomas  Bonham,  by  the 

president^o^    Command  of  the  president  and  censors,  or  governors  aforesaid, 

w. d.,t'm.,^  or  their  successors,  he  should  be  delivered;  which  Thomas 

and  I.  A.,  the     Bonham,  for  his  offences  and  disobedience  aforesaid,  togeiber 

and  W^B^^iai,  ^^^^  ^^^  warrant  aforesaid,  in  form  aforesaid  made,  the  said 

L  T.,  aa  their     Henry  Atkins  then  being  president  of  the  college  aforesaid, 

aervantsde-      and  the  aforesaid  George  Turner,  William  Dun,  Thomas 

pii^ttfffmd      Moundford,  and  John  Argent,  then  being  the  four  censors  or 

the  warrant  to   governors  of  the  college  aforesaid,  by  virtue  of  the  letters 

the  keeper  of    patent,   and  statutes  aforesaid,  and  the  aforesaid   Williaoi 

thecompter,     g^^^^B  and  John  Taylor  as  servants  of  Ae  said  Henry 
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IS,  president,  and  of  George,  Williara  Dun,  Thomas 
idford,  and  John  Argent,  and  by  their  the  said  president, 
bur  censors  or  governors  aforesaid,  warrant,  the  afore- 
ime,  when,  &c.  to  one  Richard  Ware,  then  keeper  of  the 
orison  of  the  lord  the  Kino;,  of  the  Compter  aforesaid  at 
Ion,  in  the  parish  of  St.  Mildred  the  virgin,  in  the  Poultry, 
e  ward  of  Cheap  aforesaid,  did  commit  and  deliver  into 
custody,  according  to  the  form  and  effect  of  the  letters 
it,  and  statutes  aforesaid,  as  to  them  it  was  lawful  to  do ; 
h  commitment  of  the  aforesaid  Thomas  Bonham,  for  the 
»s  aforesaid,  in  form  aforesaid  done,  is  the  same  trespass 
impriv^onment  whereof  the  aforesaid  Thomas  Bonham 
e  complaiiieth  :  and  this  they  are  ready  to  verify,  and 
iupon  pray  judgment,  if  the  said  Thomas  Bonham,  his 
n  aforesaid  against  them  ought  to  have,&c. 

id  the  aforesaid  Thomas  Bonham  saith,  that  he,  for  any  Replication, 
r  before,  &c.  alleged  to  have  his  action,  ought  not  to  be  Plaintiff  pro- 
?d,  because  protesting  that  he  the  said  Thomas  Bonham,  ^stmg  that  he 
not  inisulBcient,  nor  was  found  by  the  aforesaid  president  ficient  to  prac- 
censors,  or  governors  of  the  college  aforesaid,  to  practise  tise  phytic, 
ic,  nor  unfitly  or  insufficiently  to  the  aforesaid  president  ®*!j**^yi?®o 
censors,  or  governors  of  the  college  aforesaid,  in  the  art  of  n©  person 
ic  did  answer,  as  the  said  II.  Atkins,  G.  Turner,  T.  Mound-  should  prac- 
,*John  Argent,  John  Taylor,  and  Williara  Bowden,  above  [^*  liSa-  J 
i  alleged  for  plea,  the  said  Thomas  Bonham  saith,  that  by  ^ise,  &c.  until 
aforesaid  act  in  the  aforesaid  Parliament,  of  the  aforesaid  mined,  &c.  ex- 
King  Henry  VI 11.  holden  at  JLondon  aforesaid,  the  afore-  ceptapraduate 
5th  day  of  April,  in  the  11th  year  of  his  reign,  and  from  ?f^brid«e!'^ 
ice  adjourned  to  Westminster,  in  the  aforesaid  county  of    *    ^^ 
dlesex,  until  the  last  day  of  July,  in, the  15th  year  of  the 
n  of  the  said  King,  and  then  and  there  holden,  it  wasfur- 
'  enacted   by    authority  of   the  same    Parliament,    that 
reas  in  the  dioceses  of  England,  out  of  London,  it  was 
then  very  likely  always  to  find  men  able  sufficiently  to  ex- 
ne  according  to  the  statute  such  as  should  be  admitted  to 
rcise  physic  in^them,  that  no  person  then  after  be  suffered 
exercise  physic  through  England,  until  the  said   person 
uld  be  examined  at  London,  by  the  aforesaid  president, 

three  of  the  aforesaid  electors  and  should  have  from  the 
1  president  and  electors,  letters  testimonial  of  their  appro- 
ion  and  examination,  except  he  should  be  a  graduate  of 
ford  or  Cambridge,  who  had  accomplished  afl  things  for 
form  without  any  grace.     And  further,  the  said  Thomas  Plaintiff  took 
nham  saith,  that  he  the  said  Thomas,  the  second  day  of  w®^^®*t^°^ 
ly,  in  the  year  of  our  Lord  1595,  in  the  University  of  Cam-  university  of 
jge  aforesaid  took  the  degree  and  dignity  of  a  doctor  in  phj-  Cambridge. 

and  then  and  there,  that  is  to  say,  the  said  second  dav  of 
ly,  in  the  year  of  our  Lord  1595  abovesaid,  in  the  Univer- 
f  aforesaid,  at  Cambridge  aforesaid,  in  the  county  of  Cam- 
dge,  was  duly  and  lawfully  ordained  and  made  a  graduate  of 
\  University  aforesaid,  that  is  to  say,  doctor  in  physic,  ac« 
ding  to  the  laws,  statute,  constitutions,  and  ordinances  of 
i  said  University  of  Cambridge  aforesaid,  and  that  he  the  said 
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Thomas  Bonham  then  and  thece  had  accomplished  all  things 
concerning  his  degree  aforesaid,  by  his  form,  without  grace^ 
from  time  to  time,  according^  to  the  laws,  statutes,  constitutions^ 
and  ordinances  of  the  said  University  of  Cambridge  afore* 
said  :    by  colour  whereof  the  said  Thomas   Bonham,  a  gnir 
duate  of  the  University  of  Cambridge  aforesaid,  that  is  to  say, 
being  doctor  in  physic  in  the  form  aforesaid,  who   had  ac- 
complished all  things  concerning  his  degree  aforesaid,  for  his 
ph^f'^^th*^    form,  without  any  grace,  the  said  faculty  of  physic  from  time 
cityofLondon,  ^^  ^^^  ^^  ^^^  said  city   of  London,    that  is  to  say,  in  the 
M  it  was  law-    aforesaid  parish  of  the  Blessed  Mary  of  Bow,  in  the  ward  of 
ftUforhimto     Cheap  aforesaid,  did  exercise,  a^  it  was   lawful  for  him  to  do, 
'     '  until  the  aforesaid  Henry  Atkins,  George  Turner,  Thomas 

Moundford,  John  Argent,  John  Taylor,'  and  William  Bow- 
den,  together  with,  &c.  the  aforesaid  lOtb   day  of  November, 
in  the  fourth  year  abovesaid,  with  force  and  arms,  him  the  8aid 
Thomas  Bonham,  at  London  aforesaid,  in  the  aforesaid  parish 
of  the  Blessed  Mary  of  Bow,  in  the  ward  of  Cheap,  took  and 
[♦  113  b.  ]  imprisoned,  and  *him  there  in  prison  long,  that  is  to  say,  by 
the  space  of  seven  days,  against  the  law  and  custom  of  this 
kingdom  of  England,   did  detain,  as  the  aforesaid  Thomas 
Bonham  above  against  them  complaineth,  and  this  he  is  ready 
to  verify  :  whereupon,  inasmuch  as  the  aforesaid  Henry  Atkins, 
George  Turner,  Thomas  Moundford,    John  Argent,  John 
Taylor,  and  William  Bowden,  the  trespass  and  imprisonment 
aforesaid,    above  have  acknowledged,  the  said  Thomas  Bon- 
ham   prays  judgment,  and   his  damages,    by  reason  of  the 
trespass  and  imprisonment  aforesaid,  to  be  adjudged  unto  him, 
&c.    And  the  aforesaid  Henry  Atkins,  George  Turner,  Tho- 
mas Moundford,  John  Argent,    John  Taylor,  and  William 
Bowden  say,  that  the  aforesaid  plea  of  the  aforesaid  Thomas 
Bonham,  above  by  replication  pleaded,  is  not  sufficient  in  law, 
for  him  the  said  Thomas  Bonham  to  maintain  his  said  action, 
against  them  the  said  Henry  Atkins,  George  Turner,  Thomas 
Moundford,  John  Argent,  John  Taylor,  and  William  Bow- 
den, and  that  they  to  that  plea  in  manner  and  form  aforesaid  by 
replication  pleaded,  need  not,  nor  by  the  law  of  the  land  are 
bound  to  answer,  and  this  they  are  ready  to  verify,  where- 
upon they  pray  judgment.  And  that  the  said  Thomas  Bonham 
may  be  barred  from  having  his  action  aforesaid  against  them, 
&c.    And  the  aforesaid  Thomas  Bonham,  forasmuch  as  be 
sufficient    matter  in  law,    to  maintain   his  action  aforesaid, 
against  the  said  Henry  Atkins,  George,  Thomas  Moundford, 
John   Argent,  John  Taylor,  and.  William   Bowden,   above 
hath  alleged,  which  he  h  ready  to  verify,  which  matter  tbe 
aforesaid  Henry,  George,  Thomas  Moundford,  John  Argent, 
John  Taylor,  and  William  Bowden,  do  not  deny,  Qpr  to  the 
same  any  ways  answer,  but  the  same  averment  altogether  toad* 
mit  do  refuse,  as  before  prays  judgment  and  his  damages,  by 
occasion  of  the  trespass  and  imprisonment  aforesaid  to  be  ad- 
Otriaadvitare    judged,  to  him,  &c.    And  because  the  justices  here  will  advise 

themselves  of  and  upon  the  premises  aforesaid,  whereof  the 
parties  have  put  themselves  upon  the  judgment  of  the  Court 


Denmrrer. 


Joinder  in  de- 
murrer. 


vtOi. 


113  b.— 114a. 


BoRHAM^f  Case. 


iforesaid,  before  that  they  give  their  judgment  thereof,  day  is 
fiven  to  the  parties  here,  until  in  eight  days  of  St.  Hilary,  to 
lear  their  judgment  thereof,  because  the  same  Justices  here 
hereof  are  not  yet,  &c. 
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[114  a.] 


Hil.  7  Jac.  1. 


a  an  action  for  false  imprisonment,  brought  against  the  president  and  Bonham 
censors  of  the  College  of  Physicians  and  others,  the  defendants  justi-  atk'ini 
fied  under  the  charter  for  the  incorporation  of  the  College,  and  the  and  Others. 
Stat.  14  and  15  Hen.  8.  cap.  5.  by  which  the  charter  is  confirmed,  and  P.VIU.*-114a. 
the  Stat.  1  Mary,  cap.  9.  enlarging  the  power  of  the  censors,  and  set  forth 
that  the  plaintiff  practised  physic  not  being  admitted,  &c. :  that  being 
examined,  he  was  found  insufficient,  and  forbidden  to  practise :  but, 
notwithstanding  such  prohibition,  he  afterwards  practised  for  a  month 
or  more,  whereupon  they  amerced  him  5/.  to  be  paid  to  them  at  their 
next  assembly,  &c.  and  likewise  enjoined  him  to  forbear  practising 
any  more  until  he  be  found  sufficient,  &c.  under  pain  of  imprison- 
ment :  that  he,  continuing  still  to  practise,  was  further  fined  and  or- 
dered to  be  committed :  that  being  questioned,  if  he  would  submit 
to  the  said  College  ?  he  replied,  that  he  had  practised  and  would  prac- 
tise without  leave  of  the  College;  and  denied  that  by  the  statute  they 
had  any  authority  over  him,  he  having  taken  his  degree  of  Doctor 
of  Physic,  within  the  University,  regularly;  whereupon  the  censors 
ordered  him  to  prison,  which  was  executed  accordingly.  The  plaintiff 
in  his  replication  shewed  the  clause  in  the  act  upon  which  he  relied, 
and  averred  that  he  had  taken  the  degree  of  Doctor  of  Physic  in  the 
University  of  Cambridge,  and  practised  physic  in  the  City  of  London 
as  he  well  might:  upon  demurrer  to  this  replication  judgment  was 
given  for  the  plaintiff. 

Resolved, — I.  The  censors  had  no  power  to  commit  the  plaintiff  for 
any  of  the  causes  mentioned  in  the  bar.  Because  the  said  clause  which 
gives  power  to  the  said  censors  to  fine  and  imprison  does  not  extend  to 
the  clause,  ''That  none  in  the  said  city,  &c.  exercise  the  said  fa- 
culty, &c.*'  which  clause  prohibits  every  one  from  practising  in  London, 
&c.  without  licence  of  the  president  and  College,  but  extends  only  to 
punish  those  who  practise  in  London,  pro  deiicUi  tuU  in  non  bene  exC' 
qmendo^  faeiendo^  ei  utendo  facuUate  medidme^  so  that  their  power  is 
limited  to  the  ill  and  not  to  the  good  use  and  practice.  9.  Admitting 
the  censors  had  power,  yet  they  have  not  pursued  it ; — 1.  Because  the 
censors  alone  have  power  to  fine  and  imprison  whereat  here  the  pre- 
▼OL.  lY.  3d 
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B&denI  and  censors  imposed  this  fine  of  5/.  8.  The  plaintiff  was  sum*, 
moned  to  appear  before  the  president  and  censors,  and  for  not  appear- 
ing  was  fined  5/.,  whereas  the  president  bad  no  authority.  3.  The  fines 
imposed  by  them  by  virtue  of  this  act  belong  to  the  King  and  not  to 
them,  and  yet  the  fine  is  limited  to  be  paid  to  themselves,  &c.  and  for 
nonpayment  they  have  imprisoned  him.  4.  They  ought  to  have  com* 
mitted  the  plaintiff  immediately,  although  no  time  be  limited  in  the 
act.  5.  Their  proceedings  ought  not  to  be  by  parol  inasmuch  as  their 
authority  is  by  patent  and  act  of  parliament,  and  especially  it  bebg  to 
fine  and  imprison.  6.  The  act  giving  a  power  to  imprison  until 
he  be  delivered  by  the  president  and  censors,  or  their  successor!, 
shall  be  taken  strictly,  or  otherwise  the  liberty  of  the  subject  is  at 
their  pleasure. 

*1.  None  can  be  punished  for  practising  physic  within  London,  bnt 
by  forfeiture  of  6/.  a  month,  which  b  to  be  recovered  by  the  law. 
8.  If  any  practise  physic  there  for  less  time  than  a  month,  he  shall  fot- 
feit  nothing.  3.  If  any  person  prohibited  by  the  statute  offend  in  am 
bene  exequendo,  8fc»  they  may  punish  him  according  to  the  statute 
within  the  month.  4.  Those  whom  they  commit  to  prison  by  the 
statute  ought  to  be  committed  immediately.  5.  The  fines  which  thfj 
assess  according  to  the  statute  belong  to  the  King.  6.  They  cannot 
impose  fine  or  imprisonment  without  making  a  record  thereof.  7.  Tlie 
cause  for  which  they  impose  a  fine  and  imprisonment  ought  to  b•€e^ 
tain ;  for  it  is  traversable.*    S.  C.  1  Brown.  855. 


[  *  114  a.  ]  *^  Thomas  Bonham,  doctor  in  philosophy  and  physic,  brought 
Ciirth.  192.       ^°  action  of  false  imprisonment  against  Henry  Atkins,  George 
6  Mod.  125.       Turner,  Thomas  Moundford,  and  John  Argent,  doctors  io 
fi'^t^'asr^"      P'^ysicj  «^nd  John  Taylor,  and  William  Bowden,  yeomen;  for 
2 Brown.  255,    ^^^^  ^^e  defendants,   the  ]Oth  November  anno  4t  Jacobin  did 
256,&c.  iLd.  imprison  him,  and  detain  him  in  prison  seven  days.     Thede- 
cSSVi^^'ph     f®"^®"*®  pleaded  the  letters  patent  of  King  H.  8.  bearing  date 
A."vii?Ab.^   23  September  anno  10  of  his  reign,  by  which   he   recites, 
Phyt.  A.   4       Quod  cum  Regit  officii  sui  munus  arhiirabatur  dilionis  suts  kh 
Burr.  2188.       minum  fceliciiaii  omni  ratione  consulerfj  id  autem  vel  imprimis 
fore  si  improborum  conatibus  tempesiive  occurreret^SfC^    And 
by  the  same  letters  patent,  the  King  sranted  to  John  Chan* 
bre,  Thomas  Linacre,  Ferdinando  de  Victoria,  John  Halswel, 
John  Frances,  and  Robert  Yaxley,  quod  ipsi  omnesque  hand' 
nes  ejusdemfaculiatis  de  et  in  civitat   London  sint  in  re  d  m* 
mine  unum  corpus  et  communitas  perpetua,  per  nomen  prw* 
denlis  et  collegiij  sive  communitatisfacultatis  medicin€B  Ijmion^ 
Sec    And  that  they  might  make  meetings  and  ordinances,  &c 
But  the  case  at  bar  doth  principally  consist  on  two  clauses  in 
the  charter.     The  first,  concessimus  etiam  eisdem  prcmdemti  d 
collegio  sen  communitati  et  successoribus  suisy  quod  nemo  m 
dicta  civitatCy  aut  per  septem  milliaria  in  circuiiu  ejusdem^  eX" 
erceat  dictam  facultatem  medicinasy  nisi  ad  hoc  per  diet  prw^ 
sidenC  it  communis  seu  successores  suas,  qui  tempore  Juerintj 
admissus  sit  per  ejusdem  prcesidentis  et  coUegii  literas  sigilio  sua 
[  *  114  b.  ]  communi  sigillai'  sub  poena  centum  *  soUderum  pro  qnoUbd 

menst  quo  non  admissus  tandem  fafiuUattm  exeremrHf  dimii 
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inde  donC  Regi  et  krcredibus  suis,  et  dimidium  dkV  pnesidenti 
€i  eolkgio  appliamd\  Src.     The  «econd  clause  is,  which  im- 
mediately follows  in   these  words,  praslerea  voluit  et  concessU 
prose  et  successoribus  sttis^  quantum  in  se  fUit^  quod  per  prce» 
sidenC  collegittni  prcedici*  communitaf  pro  tempore  exisf  et 
€&rum  successores  imperpetuum^  quatuor  singulis  annis  per  ipsos 
cJigerent  qui  haberenl  supervisum  et  serutinium^  correctionem  et 
gubemfUionem  omnium  el  singulorum  dicC  civitatis  medicorumj 
uteniium  facultaC  medicince  in  eadem  civitate^  ac  aliorum  medi-^ 
eorum  forinsecorum  quorumcunque  facullatem  illam  medicincBy 
aliquo  modo  freqiientanlium  et  utentium  infra  eandem  civitatem 
et  suburbia  ejusdem^  sive  infra  septem  milliaria  in  circuitu  ^jus" 
dem.dvitatisy  a£  punitionem  eonmdein  pro  dclictis  suisinnon 
bene  exequend*  faciend*  et  uten*  ilia :  necnon  superoisum  et  scru" 
iinium  omnium  mcdicinarum^  et  earum  recepiionem  per  dictos 
medicos  seu  aUquem  eorum  hujusmodi  ligeis  dicti  nuper  Regis 
pro  €0nun  mfirmiiatibus  curand*  et  sanand^  dand*  imponendy  et 
utend*.  quoties  et  quando  opus  futrit^  pro  commodo  et  utilitaC 
€orundem  ligeorum  dicti  nuper  Regis :  ila  quod  punitio  eorun^^ 
dem.medicorum  utentium  dicta  facuUale  medicinal  sic  in  prcsmiss* 
delinquentium  per  Jines,  amerciamenta  et  imprisonamenV  cor" 
porum  suorum^  ct  per  alias  vias  ralionabiles  et  congruas  exe- 
queretur^  prout  by  the  said  charter  plenius  liquet.     Et  auod 
virlule  pra^d*  lilerarum  patentium    prccd   J".  Chambre^   Tho* 
Linacre^  Sfc.  et  omnes  homines  ejusdem  facultatis  in  civiC  praed 
fuer"  unum  corpus  et  communilas  perpeC  sive  collegium  'perpe* 
tuum.     And   afterwards  by  act  of  parliament  made  anno  {a)  (a)]4&l5U. 
14  Hen.  8.,  it  was  enacted  that  the  said  corporation,  and  every  8.  c.  5.  l  Roll. 
fj^rant,  article,  and  other  things  in  the  said  letters  patent  con-  241.'  RaltS^'i 
tained  and  specified,  should  be  approved,  granted,  ratified,  pbysiciansS. 
and  confirmed,  &c.  in  tarn  amploet  largo  modo  prout  poterit  ac^  ^  BuUt.  18^ 
ceptariy  cogitari^  et  construi  per  easdem  literas  patentes.     And  jgj'  172,212* 
further  it  was  enacted  that  the  said  six  persons  named  in  the  2i5^24fi*,247^ 
aa^id  letters  patent,  as   principal  of  the  said  college,  should  248, 249.    l 
elect  to  them  two  others  of  the  said  college,  who  should  be  jac.^*^,  isg^* 
sained  electi^  and  that  the  said  elects  should  choose  one  of  them  16O.   Cr.  Car! 
to  be  president  as  by  the  said  act  appears  :  and   further  they  256.  Palm. 486*. 
fleaded  the  act  of  (6)  I  Marias^  by  which  it  is  enacted.  Quod  (*)  1  Mar.c.  9. 
jftUBdamconcessio  per  literas  patentes  de  incorporaiione facta  per  7.*Lit!  R.  1 69.' 
pr^ttdict*  nuper  Regcm  medicis  London.     Et  omnes  clausulis  et  172,  I73, 212,' 
mtieuli eontenf  in  eadem  concessione  approbarenlur^concederen-  213, 215,248, 
UtTi  ratificarenlur  et  confirm"  per  prtedicl'  Pari' ;  in  considera-  \^^^nl^2^y 
iiMe  cujtis    inactitaf  fuit  authoritate   ejusdem  Parliamenti.  cr.  Car."257. 
Quod  pried  statuV  et  actum  Parliamenti  in  omnibus  articulis  Cr.  Jac.  121. 
ef  clausulis  in  eodem  content*  extunc  imposterum  starent  et  con^  \  Browm  257 
•Hnuarent  in  pleno  robore,  S^c.      And  further  it  was  enact-  262, 265,"  266*. 
*ed,  "  That  whensoever  the  president  of  the  college,  or  cpm-  [*  1 13  a. ] 
^  monalty  of  the  faculty  of  physic  at  London  for  the  time  being, 
*'  or  such  as  the  said  president  and  college  shall  yearly,  ac- 
^  cording  to  the  tenor  and  meaning  of  the  said  act,  authorize 
^^to  search,  examine,  correct,  and  punish  all  offenders  and 
^  transgressors  in  the  said  fiaiculty,  &c.  shall  send  or  commit 
^  My  Buch  offender  or  offenders  for  hitt  or  their  ofibnoe  or  dig- 
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^  obedience,  contrary  to  any  article  or  clause  contained  in  the 
'^  said  p;rant  or  act,  to  any  ward,  gaol,  or  prison  within  the 
^'  same  city  (the  Tower  of  London  except)  that  then  from  time 
'^  to  time  the  warden,  gaoler,  or  keeper,  &c.  shall  receive,  &c. 
^^  such  person  so  offending,  &c.  and  the  same  shall  keep  at  bis 
^^  proper  chnro;e,  without  bail  or  mainprize,  until  such  time  as 
^^  such  offender  or  disobedient  be  discharged  of  the  said  iinpri- 
^^  sonment  by  the  said  president,  and  such  persons  as  shall  be 
^*  thereunto  authorised,  upon  pain  that  all  and  every  such 
<<  warden,  gaoler,  &c.  doing  the  contrary,  shall  lose  and  forfeit 
^*  the  double  of  such  fines  and  amerciaments  as  such  offender 
^^  and  offenders  shall  be  assessed  to  pay,  by  such  as  the  said 
^^  president  and  college  shall  authorise  as  aforesaid,  so  that  the 
*'  fine  and  amerciament  be  not  at  any  one  time  above  the  sum 
^^  of  SO/.,  the  one  moiety  to  the  King,  the  other  moiety  to  the 
^'  president  and  college,  &c."     And  further  pleaded,  that  the 
said  Thomas  Bouham,  April  10,  1606,  within  London,  against 
the  form  of  the  said  letters  patent,  and  the  said  actn,  exercebat 
artem  medicinas^  non  admissus  per  Uieras  prasd^  prmsidentis  d 
collegii  sigillo  eorum  communi  sigillaC  ubi  revera  prnd*  Tho, 
BonhamfuU  minus  sufficiens  ad  artem  medicinas  exercend*.    By 
force  of  which,  the  said  Thomas  Bonham,  30  Jprilis  1606^ 
was  summoned  in  London  by  the  censors  or  governors  of  tbe 
college^  ad  comparend^  coram  pnssiden*  et  censor*  sivc  gubef' 
natorib'*  collegii  pried*  at  the  college,  &c.  the  14th  day  of  April 
next  following,  super  prtemissis  examinand .    At  which  day 
the  said  Thomas  Bonham  came  before  the  president  and  cen- 
sors, and  was  examined  by  the  censors  de  scientia  sua  infacuUaU 
sua  in  medicin*  adminislrand'.    Et  quia  prasd^  Thomas  Bonham 
sic  examina(us  minus  apte  tt  insufficienler  in  praed  arte  medicina 
respondebat^  et  inventus  fuit  super  examinationem  pntd  per 
pried*  prcesidenV  et  censores  minus  insiifficiens  et  inexperC  ad 
artem  medicince  administrancT  ac  pro  eo  quod  prced*  Thomas 
Bonham  multoties  ante  tunc  examinatus,  et  interdictus  per  pre* 
^idenC  et  censores^  de  causis  prced^  ad  artem  medicinte  admini* 
strand  per  unum  mensem  et  amplius  post  talem  interdiciionm 
facultatem  illam  in  Lond^  prccd*  sine  licentia^  S^c.  ideo  adtunc  d 
ibid'  consideratum  fuit  per  praed  prcesidenf  et  censores^  quod 
prced^  Thomas  Bonham  pro  inobedientia  et  contempt  suis  prcsdt 
amerciaretur  to  100s.  in  proximis  comitiis  pried  pr resident  d 
collegii  persohend  et  deinceps  abstineret^  S^c.  quousque  inventus 
r  ♦  115  b  3  fuerit  sufficiens^  S^c.  sub  pcena  *conjiciendi  in  carcerem  si  in  pro* 
missis  delinqueret.  And  that  the  said  Thomas  Bonham,  20  Oct 
1636,  within  London  did  practise  physic,  and  the  same  day 
he  was  summoned  by  the  censors  to  appear  before  the  president 
and  them,  22  October  then  next  following,  at  which  day  Bon* 
ham  made  default :  ideo  consideratum  fuit  per  proed  censores^ 
that  for  his  disobedience  and  contempt  he  should  be  amerced 
to  10/.  and  that  he  should  be  arrested  and  committed  to  custody; 
and  afterward,  November  7,  1606,  the  said  Thomas  Bonham. 
at  their  assembly  came  before  the  president  and  censors,  and 
they  asked  him  if  he  would  satisfy  the  college  for  his  disobe- 
dience and  contempt;  and  submit  himself  to  be  examined^  and 
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obey  the  censure  of  the  college,  who  ansi^ered,  that  he  had 
practised  and  would  practise  physic  within  London,  nulla  a 
collegio  petila  veniaj  and  that  he  would  not  submit  himself  to 
the  president  and  censors;  and  affirmed,  that  the  president  and 
censors,  had  no  authority  over  those  who  were  doctors  in  the 
university ;  for  which  cause,   the  said   four  censors,  sc.  Dr. 
Turner,  Dr.  Moundford,  Dr.  Ar^rent,  and  Dr.  Dun,  then  being 
censors  or  governors,  pro  offtnsis  el  inobedienlia  prced*  adiunc 
et  ib^  ordinaverunt  et  decreoerunt^  quod  preed*  Thomas  Bonham 
in  carcerem  mandaretur  ib*  remansur*  quousque  abinde  per  pros* 
sidenC  et  censores^  sen  giibematores  collegii  pried*  pro  tempore 
existen*  deliberaretur^  and  there  then  by  their  warrant  in  writ- 
ing, under  their  common  seal,  did  commit  the  plaintiff  to  the 
prison  of  the  Compter  of  London,  &c.  absque  ballio  sive  manU" 
capC  ad  cusfagia  et  oner  a  ipsius  Thomas  Bonham^  donee  pra^d* 
Tliomas  Bonham  per  prascepC  pra:siden'  et  censor  collegii  prasd* 
sive  successor^  suor'  liberatus  esset ;  and  Dr.  Atkins  then  pre- 
sident, and  the  censors,  and  Bowden  and  Taylor  as  their  ser- 
vants, and  by  the  commandment  of  the  said  president  and  cen- 
sors, did  carry  the  plaintiff  with  the  warrant,  to  the  gaol,&c. 
which  is  the  same  imprisonment.    The  plaintiff  replied  and 
said,  that  by  the  said  act  of  14  H.  8.  it  was  further  enacted, 
*'  And  where  that  in  the  dioceses  of  England,  out  of  London, 
^^  it  is  not  like  to  find  always  men  able  sufficiently  to  examine 
^^  (after  the  statute)  such  as  shall  be  admitted  to  exercise  phy- 
^^  sic  in  them,  that  it  may  be  enacted  in  this  present  parliament, 
**  that  no  person  from  henceforth  be  suffered  to  exercise  or 
^^  practise  physic  through  England,  until  such  time  that  he  be 
^^  examined  at  London  by  the  said  president  and  three  of  the 
'^  said  elects,  and  to  have  from  them  letters  testimonial  of  their 
^'  approving  and  examination,  except  he  be  a  graduate  of  Ox- 
^^  ford  or  Cambridge,  which  have  accomplished  all  things  for 
*^  his  form  without  any  grace :''  and  that  the  plaintiff,  anno 
Dom.  1595,  was  a  graduate,  sc.  a  doctor  in  the  university  of 
Cambridge,  and  had  accomplished  all  things  concerning  his  de-^ 
gree  for  his  form  without  (a)  grace,  by  force  whereof  be  had  W  2Browiil, 
exercised  and  practised  physic  within  the  city  of  London  until     ^»^^ 
the  defendants  had  imprisoned  him,  &c.  upon  which  the  de- 
fendant demurred  in  law.     And  this  case  was  often  ^argued  [  *  116  a.  J 
by  the  Serjeants  at  bar  in  divers  several  terms ;  and  now  this 
term  the  case  was  argued  by  the  Justices,  and  the  effect  of  their 
arguments  who  argued  against  the  plaintiff  (which  was  divided  Arguments  for 
into  three  parts)  shall  be  first  reported.    The  first  was,  whe-  ^^  defendants. 
ther  a  doctor  of  physic  of  the  one  university  or  the  other  be  by 
the  letters  patent,  and  by  the  body  of  the  act  of  14  H.  8.  re- 
strained from  practi<«ing  physic  within  the  city  of  London,  &c. 
The  second  was,  if  the  exception  in  the  said  act  of  (6)  14  H.  8.  W  u  &  15  H, 
has  excepted  him  or  not.     The  third  was,  that  his  imprison-  ^*<^P*^* 
ment  was  lawful  for  his  said  disobedience.    And  as  to  the  first, 
they  relied  upon  the  letter  of  the  grant,  ratified  by  the  said  act 
of  14  H.  8.  which  is  in  the  negative,  sc.  nemo  in  dicta  civitate^ 
£fc.  exerceat  dictam  facultatem  nisi  ad  hoc  per  prmdicC  pra^' 
.  sidenUm  et  commumtatem^  Sfc.  admissus  sit^  ifc.    And  this  pro-. 
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(a)  11  Co.  59  a  position  IS  a  general  negative,  and  (a)  generate  dictum  esi  gene- 
2 Iii8t**8?f  *^  ^^^^ter  intelligendum ;  and  nemo  excludes  all;  and,  therefore, 
Hard.  305.        n  doctor  of  the  one  university  or  the  other  is  prohibited  within 

this  negative  word  nemo.  And  many  cases  were  put  vihere 
negative  statutes  shall  be  taken  stride  ei  exclusive^  which  1  do 
not  think  necessary  to  be  recited  here.  Also  they  said,  that 
Ifci^l**^*^^^"  ^^^  statute  of(i)  3H.  8.  c.  11.  which  in  effect  is  repealed  by 
(c)  14  &  15  H.  ^'I's  act  of(c)  14  H.  8.  has  a  special  proviso  for  the  universities 
8.  c.  5.  1  Roll,  'of  Cambridge  and  Oxford,  wliich  being  here  left  out,  doth  de- 
^to/ph^-^^  clarethe  intention  of  the  makers  of  the  act,  that  they  did  intend 
aiciaiib.  to  include  them  within  this  general  prohibition,  ftemo  tn  dicto 

2Buistr.  185.  citilate^  8^c.  As  to  the  second  point  they  strongly  held,  that 
169  ^2  2^12*  ^^^  ^*^  latter  clause, ''  and  where  that  in  the  dioceses  of  Ensf- 
215^  246,'  247,'  "  land,  out  of  London,"&c.  this  clause,  according  to  the  words, 
248, 249.  extends  only  to  places  out  of  London,  and  so  much  the  rather, 

c'^^J ^c  m       because  they  provided  for  Liondon  before,  nemo  in  dicta  civitate^ 
159, 160.    '      ^c.   Also  the  makers  of  the  act  put  a  distinction  betwixt  those 
Cr.  Car.  256.      who  shall  be  licensed  to  practise  physic  in  London,  &c.  for 
Cart^  ns^         they  ought  to  have  tho  admittance  and  allowance  of  the  pre- 
sident and  college  in  writing,  under  their  common  seal:  but 
he  who  shall  be  alloived  to  practise  physic  throughout  Eng- 
land, out  of  London,  ought  to  be  examined  and  admitted  by 
,the  president  atid  three  of  the  elects  ;  and  so  they  t^aid,  that  it 
was  lately  adjudged  in  the  King's  Bench,  in  an  information 
exhibited  against  the  said  Dr.  Bonham  for  practising  physicio 
London  for  divers  months.    As  to  the  third  point  they  said, 
that  for  his  contempt  and  disobedience  before  them  at  their  as- 
sembly in  their  college,  they  might  well  commit  him  to  prisoa; 
for  they  have  authority  by  the  letters  patent  and  act  of  parlia- 
6  Mod.  125.       ment,  and  therefore  for  a  contempt  or  misdemeanor  before 
lUsiiL^Phy-*  ^*  them,  they  may  commit  him.  Also  the  act  of  ((/)  1  M.  has  given 
8ician7.  them  poiver  to  commit  them  for  every  offence  or  disobedience 

Lit.  Rep.  If 9,  contrary  to'any  article  or  clause  contained  in  the  said  grantor 
f^*  n6*  b^'l  ^^^'  ®"*  there  is  an  express  negative  article  in  the  said  grant, 
213  215  248  ®"^  ratified  by  the  act  of  14  H.  8.  *quod  nemo  in  dicta  civitate, 
249)  35o|  .351!    S^c.  exerceatj  SfC.  and  the  defendants  have  pleaded,  that  the 

1  Jones  2«3.  plaintiff  had  practised  physic  in  London  by  the  space  of  one 
Cro.^jRc.^i2i.  "^^"^b>  &c-  a"^  therefore  the  act  of  1  Maria  has  authorised 
4iDst. 251."       them  to  imprison  him  in  this  case;  wherefore  they  concluded 

2  Broivni.  257»  against  the  plaintiff.  But  it  was  argued  by  Coke  Chief  Justice, 
cm-^fs.^^^*  Warburton  and  Daniel  Justices  of  the  Common  Pleas,  to  the 
Whether  a  Contrary.  And  Daniel,  Justice,  conceived,  that  a  doctor  of 
doctor  of  phy-  physic,  of  the  one  university  or  the  other,  &c.  was  not  within 
sicofoneofthe  the  body  of  the  act,  and  if  he  was  within  the  body  of  the  act, 
w^tW^thlTbody  ^^^^  ^^  ^^®  excepted  by  the  said  latter  clause  2  but  Warbor- 
of  the  act;  and  ton  argued  against  him  for  both  the  points  (a)  ;  and  the  Chief 
if  he  is,  whe-  Justice  did  not  speak  to  those  two  points,  because  he  and  War- 
ccpte^^by  the  ^^ur*^"  ^^^  Daniel  agreed,  that  this  action  was  clearly  main- 
latter  clause,     tainable  for  two  other  points,  and  therefore  in  this  action  the 

(▲)  A  graduate  doctor  of  one  of  the  uni-  from  the  college  of  physicians.  Cottege  0/ 
versities  cannot  practise  physic  within  Lon-  Phyncians  v.  Dr.  fFe$i,  10  Mod.  S5S.  Oi- 
don,  or  seven  miles  round,  withodt  licence    iegerfPhjf$i€ian9y,L€veUy  1  Ld.RayiiL4YS* 
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Chief  Justice  omitted  to  speak  to  the  said  two  points :  but  to 
two  other  points  he  and  the  said  two  other  J  ustices,  Warbur- 
ton  and  Daniel,  did  speak,  sc.  1.  Whether  the  censors  huve 
power,  for  the  causes  alleged  in  their  bar,  to  fine  and  imprison 
theplaintifil    2.  Admitting  that  they  have  power  to  do  it,  if 
they  had  pursued  their  power.     But  thie  Chief  Justice,  before  Euiogiumon 
he  argued  the  points  in  law,  because  much  was  said  in  com-  thennivenitie^ 
mendation  of  the  doctors  of  physic  of  the  college  in  London,  ty  Coke,  C.J. 
and  somewhat  (as  he  conceived)  in  derogation  of  the  dignity 
of  the  doctors  of  the  universities,  he  first  attributed  much  to 
the  doctors  of  the  said  college  in  London,  and  confessed  that 
nothing  was  spoke  in  their  commendation  which  was  not  due 
to  their  merits  :  but  yet  that  no  comparison  was  to  be  made  be- 
tween that  private  college,  and  either  of  the  universities  of 
Cambridge  and  Oxford,  no  more  than  between  the  father  and 
his  children,   or  between   the  fountain  and  the  small  rivers 
iVhich  descend  from  it ;  the  university  is  alma  mater^  from 
whose  breasts  those  of  that  private  college  have  sucked  all 
their  science  and  knowledge  (which  I  acknowledge  to  be  great 
and  profound)  but  the  law  saith,  trubescit  lex  JUios  castigare 
parentes :  the  university  is  the  fountain,  and  that  and  the  like 
private  colleges  are  tanquam  rhuli^  which  flow  from  the  foun- 
tain, ^^  me/tt^  est  petere  fontes  quam  sectari  rivulos.     Briefly, 
Academim  Cantabrigim  et  OxoniiB  sunt  Athen(B  nostne  nobiliS" 
simcBj  regni  soles,  oculi  et  animal  regni^  unde  religio,  humanitasy 
et  doctrina  in  omnes  regni  partes  uberrimi  diffunduntur :  but  it 
is  true,  nunquam  sufficiet  copia  landatoris,  quia  nunquam  deficiei 
materia  laudis;  and,  therefore,  those  universities  exceed  and 
excel  all   private  colleges,   quantum  inter  vibuma  cuvressus* 
And  it  was  observed  that  King  Henry  VIII.  in  his  said  letters 
patent  and  the  King  and  the  Parliament  in  the  act  of  14  H.  8. 
m  making  of  a  law  concerning  physicians,  for  the  more  safety 
and  health  of  men,  therein  follow  the  order  of  a  good  physician 
(Rex  enim  omn*  artes  censetur  habere  in  scrinio  pecV  sui)  for, 
medicina  *est  duplex,  remotens,  et  promovens  ;  removens  mor-  [  ♦  117  a.  J 
bum,  et  promovens  ad  salutem  ;  and,  therefore,  five  manner  of 
persons  (who  more  hurt  the  body  of  man  than  the  disease  it- 
self, one  of  which  said  of  one  of  their  patients,yi/^teit5  morbum 
tncidit  in  medicum)  are  to  be  removed : — 1 .  Improbi.  2.  Avariy 
qui  medicinam  magis  avaritice  suas  causa  quam  ullius  bonce  con- 
scienticBJiducia  profitentur,    3.  Malitiosi.   4.  Temerarii.  6.  In- 
scii.    And  of  the  other  part  five  manner  of  persons  were  to  be 
promoted,  as  appears  by  the  said  act,  sc.  those  who  were  :  1,  pro- 
found ;  2y  sad  ;  3,  discreet ;  4,  groundly  learned  ;  5,  profoundly 
studied.     And  it  was  well  ordained,  that  the  professors  of  phy- 
sic should  be  profound,  sad,  discreet,  &c.  and  not  youths,  who 
have  no  gravity  and  experience ;  for  as  one  saith,  Jnjuvene 
iheologo  conscientias  detrimentum,  in  Juvene  legista  bursas  detri^ 
mentum,  in  juvene  medico  coemiterii  incrementum.  And  it  ought 
to  be  presumed,  every  doctor  of  any  of  the  universities  to  be 
within  the  statutes,  sc,  to  be  profound,  sad,  discreet,  groundly 
-learned,  and  profoundly  studied,  for  none  can  there  be  master 
of  arts  (who  is  a  doctor  of  philosophy)  under  the  study  of  seven 
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yearS)  and  cannot  be  doctor  in  physic  under  seven  years  more 

m  the  study  of  physic ;  and  that  is  the  reason  that  the  plaintiff 

IS  named  in  the  declaration  doctor  of  philosophy,  and  doctor 

of  physic ;  quia  oportet  medicum  esse  philosophuniy  ubi  enim 

philosophus  desinit^  medicus  incipiL   As  to  the  two  points  upon 

which  the  Chief  Justice,  Warburton  and  Daniel,  gave  judg- 

l.The  censon  ment.     1.  It  was  resolved  by  them,  that  the  said  censors  had 

had  not  power    n^t  power  to  commit  the  plaintiff  for  any  of  the  causes  men- 

SainSffor^*^    tioned  in  the  bar ;  and  the  cause  and  reason  thereof  shortly 

any  of  the        was,  that  the  said  clause,  which  gives  power  to  the  said  cen- 

causes  in  the     gors  to  fine  and  imprison,  doth  not  extend  to  the  said  clause, 

^^'  sc.  quod  nemo  in  dicta  civiiate,  S^c.  exerceat  diciam  facultalem^ 

SfC*  which  prohibits  every  one  from  practising  physic  in  Liondon, 
&c.  without  licence  from  the  president  and  college  :  but  extends 
only  to  punish  those  who  practice  physic  in  Condon,  pro  de- 
lictis  suis  in  non  bene  exequendo^  faciendo  et  utendofacultate  me- 
dicincSf  by  fine  and  imprisonment  (b)  :  so  that  the  censors  have 
not  power  by  the  letters  patent,  and  the  act,  to  fine  or  imprison 
any  for  practising  physic  in  London,  but  only  pro  deliclis  sms 
in  non  bene  exequendo^  8fc,  sc.  for  ill,  and  not  good  use  and 
th6  reasons  practice  of  physic.  And  that  was  made  manifest  by  five  rea- 
thereot  SOUS,  which  were  called  vividas  rationes^  because  they  had  their 

vigour  and  life  from  the  letters  patent,  and  the  act  itself;  and 
(a)  Godb.4ld.  the  best  (a)  expositor  of  all  letters  patent,  and  acts  of  parlia- 
2J^°^*£!?"o^o'  ^^^U  ^^^  the  letters  patent  and  the  acts  of  parliament  them- 

and  conferring  (6)  all  the  parts  of  them 
staluti  interprelatrix  est  (omnibus  parti" 
culis  ejusdem  inspectis)  ipsum  statutum  /  and  (d)  injustum  est 
Godb.3^.  ^1^1  lota  lege  inspecta  una  aliqua  ejus  particula  proposita  Judi* 
5  Co.  99  a.  *  ^^^^  ^^'  respondere.  The  first  reason  was,  that  these  two  were 
ist  Reason.  t WO  absolute,  perfect,  and  distinct  clauses,  and  as  parallels, 
(c) Wing. Max.  and  therefore  the  one  did  not  extend  to  the  other;  fortbe 
239.  second  begins,  prceterea  voluit  et  concessit^  Sec.  and  the  branch 

^0  Wing.Max  concerning  fine  and  imprisonment  is  parcel  of  the  second  clause. 

2.  The  first  clause  prohibiting  the  practice  of  physic,  &c.  com- 
prehends four  certainties: — 1.  Certainty  of  the  thing  pro- 
hibited, sc.  practice  of  physic.  8.  Certainty  of  the  time,  sc. 
practice  for  one  month.  3.  Certainty  of  penalty,  ^c.  5/.  4.  Cer- 
tainty in  distribution,  sc.  one  moiety  to  the  King,  and  the  other 
moiety  to  the  college;  and  this  penalty  he  who  practises  physic 
in  London  incurs,  although  he  practises  and  uses  physic  well, 
and  profitable  for  the  body  of  man  ;  and  on  this  branch  the 
information  was  exhibited  in  the  King^s  Bench.  But  the  clause 
to  punieh  delicta  in  non  bene  exequendo^Scc  on  which  branch 
the  case  at  bar  stands,  is  altogether  uncertain,  for  the  hart 
which  may  come  thereby  may  be  little  or  great,  leve  vel gravey 
excessive  or  small,  &c.  and  therefore  the  King  and  the  makers 
of  the  act  could  not,  for  an  offence  so  uncertain,  impose  a  cer- 


2lloU.Rcp-356.  ment,  are  the  letters  ps 
5'lc^.lk  a  selves,  by  construction, 
I  *  117  b.  ]  •together  (c),  optima  si 
3  Co.  59  b.        culis  ejusdem  inspectis) 


(b)  Mala  praxU  in  a  physician,  surgeon,  cause  it  breaks  the  trust  which  the  party 

or  apothecary,  is  a  sreat  misderoeanor  and  had  placed  in  his  physician,  and  tends  to  the 

offence  at  common  Taw,  whether  it  be  for  patient's  destruction.    Dr.  GroetrnMi  cctf* 

curiosity  or  eiperiment,  or  by  neglect;  be-  Ld.  Raym.  213.  S.  C.  18  Mod.  119. 
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tainty  of  the  fine,  or  time  of  imprisonnient,  but  leave  it  to  the 
censors  to  punish  such  offences,  secundum  quantitatem  de- 
ticiij  which  is  included  in  these  words,  perfirtesy  amerciamenia^ 
imprisonamenta  corporum  suorum^  et  per  alias  vias  raiionabiles 
ei  congruas.  2.  The  harm  which  accrues  by  non  bene  exequendoy  2d  Reason. 
Sfc.  concerns  the  body  of  man  ;  and,  therefore,  it  is  reasonable 
that  the  offender  should  be  punished  in  his  body,  sc.  by  impri- 
sonment :  but  he  who  practises  physic  in  London  in  a  good 
manner,  although  he  doth  it  without  licence,  yet  it  is  not  any 
prejudice  to  the  body  of  man.  3.  He  who  practises  physic  in  3d  Reason. 
London  doth  not  offend  the  'statute  by  his  practice,  unless  he 

Sractises  it  by  the  space  of  a  month.     But  the  clause  of  non 
ene  exequendo^  S^c.  doth  not  prescribe  any  certain  tiroe»  but  at 
what  time  soever  he  ministers  physic  non  bene,  8^c.  he  shall  be 
punished  by  the  said  second  branch  :  and  the  law  hath  great 
reason  in  making  this  dictinction,  for  divers  nobles  (a),  gentle-  (a)  Cart.  115. 
men,  and  others,  come  upon  divers  occasions  to  London,'  and 
when  they  are  here  they  become  subject  to  diseases,  and  there- 
upon they  send  for  their  physicians  in  the  country,  who  know 
tneir  bodies,  and  the  cause  of  their  diseases ;  now  it  was  never 
the  meaning  of  the  act  to  bar  any  one  of  his  own  physician  ; 
and  when  he  is  here  he  may  practise  and  minister  to  another 
by  two  or  three  weeks,  &c.  without  any  forfeiture ;  for  any  one 
who  practises  physic  bene,  SfC.  in  London  (although  he  has  not 
taken  *any  degree  in  any  of  the  universities)  shall  forfeit  no-  [  *^  118  a.  j 
thing,  unless  he  practises  it  by  the  space  of  a  monih ;  and  that 
was  the  reason  that  the  time  of  a  month  was  put  in  the  act. 
4.  The  censors  cannot  be (6)  judges,  ministers,  and  parties;  4th Reason, 
judges  to  give  sentence  or  judgment;  ministers  to  make  sum-  W  Co.  Lit. 
mons;  and  parties  to  have  the  moiety  of  the  forfeiture,  quia(c)  ^}^ 
aliquis  non  debet  esse  Judex  in  propria  causa,  imo  iniquum  est  Dye^.'pLU. 
aUquem  sua:  ret  essejudicem  ;  and  one  cannot  be  judge  and  at-  (c;  Co.  Lit. 
torney  for  any  of  the  parties,  Dyer  3  E.  6.  65.     38  E.  3.  15.  i*^  »• 
8  H.  6.  19  b.  20  a.    21  E.  4.  47  a.,  &c.    And  it  appears  in  our  when  an  act  of 
books,  that  in  many  cases,  the  common  law  will  ((i)  controul  parliament  is 
acts  of  parliament,  and  sometimes  adjudge  them  to  be  utterly  iS;!'^' w^'^ 
void :  for  when  an  act  of  parliament  is  against  common  right  reason;  or  re- 
and  reason,  or  repugnant,  or  impossible  to  be  performed,  the  pugnantorim- 
common  law  will  controul  it,  and  adjudge  such  act  to  be  void  ;  S^^^J*  ^ 
and,  therefore,  in  8  E.  3.30  a.  b.  Thomas  Tregor's  case  on  the  common  law  ^ 
statute  of  W.  2.  c.  38.  ei  artic"  super  chartas,  c.  9.  Herle  (e)  ^^  adjndje 
saith,  some  statutes  are  made  against  law  and  right,  which  "ij*^'***^ 
those  who  made  them  perceiving,  would  not  put  them  in  exe-  Examples. 
cution  (c) :  the  stat.  of  W.  2.  (/)  c.  21.  gives  a  writ  of  Cessavit  (d)  7  Co.  u  a. 

Caknn*9  aue, 
2Brownl.  198,  265.    Hard.  140.        (e)  8E.  3.  30  b.        (/)  2 Inst.  401^402. 


(c)  Lord  Ellesmere  observes,  (Observations  '*  ing  on  the  matter,  frustrate  tha  patent  of 

on  the  Reports,  p.  21.)  **  And  for  novelty  in  *'  KingHeorj  VIll.,  whereby  the  college  was 

*' Dr.  BofiAain**  ca«^,  the  Chief  Justice  bav-  *' erected,  and  tramples  upon  the  act  of 

**  ing  nu  precedent  for  him,  but  many  jud^-  '*  parliament,  14  &  15  H.  8.  whereby  that  pa- 

**  ments  against  him,  yet  doth  he  strike  in  '*  tent  was  confirmed,  blowing  them  both 

**  sunder  tne  bars  of  government  of  Ihe  Col-  '*  away  as  vain,  and  of  no  value,  and  thb  in 

'  lege  of  Physicians;  and,  without  any  paus-  '*  triumph  of  himself  being  accompanicdi 
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hoeredi  pcfniti  super  hasredem  tetienV  et  super  eos  qvibus  alUna* 

ttitn  fueril  hvjusmodi  tenemenlum :  and  yet  it  is  adjudged  io 

(fl)  2Brownl.    33  E.  3.  (a)  Cessavit  42.  where  the  case  was,  two  coparceners 

RN. B.°2m?'  Jo**^^  a"d  tenant  hy  fealty  and  certain  rent,  one  coparcener 

had  issue  and  died,  the  aunt  and  the  niece  shall  not  join  in  a 
{b)  2Brownl.  Cessavit^  because  the  heir  (6)  shall  not  have  a  Cessavit  for  the 
265.  Vet.N.B.  cesser  in  the  time  of  his  ancestor,  F.  N.  B.  209.  P.  and  there- 
44l^Com!l)?tf.  ^'^**  agrees  Plow.  Com.  110a.;  and  the  leitson  is,  because  in  a 
Pari.  R.  27.       Cessavit  the  tenant  before  judgment  may  render  the  arrearages 

and  damages,  &c.  and  retain  his  land,  and  that  be  cannot  do 
when  the  heir  brings  a  Cessavit  for  the  cesser  in  the  time  of  hi» 
ancestor,  for  the  arrearages  incurred  in  the  life  of  the  ancestor 
do  not  belong  to  the  heir :  and  because  it  would  be  against  com- 
pel ^«!q5**a5^'  mon  right  and  reason,  the  common  law  adjudges  the  said  act 
Skinner  4(>4.     ol  parliament  as  to  that  point  void.     Ihe  statute  oi(c}  Car« 

**  but  with  the  opinion  of  one  Judf^e  only  *'  some  things  that  savour  of  the  pedaatr^ 

**  for  the  matter  in  law  where  three  other  **  and  quaintness  peculiar  to  the  time,  but 

**  Judges  were  against  him,  which  case  pos-  '*  nothing  to  impeach  that  part  of  it  wbkb 

**  sesseth  a  better  room  in  the  press  than  is  **  is  the  part  objected  to  by  Lord  Egertoa; 

**  deserved."  '<  and,  as  above  observed,  Coke*8  ODinion  m 

In  Serjt.  HilPs  copy  of  the  observations  in  **  to  that  part  at  least,  is  confirmed  by  muy 


**'  of  Dr.  Bonham^s  eme,  in  8  Co.  it  appears  (a  court  holden  before  the  mayor  and  aMe^ 

*'  that  two  of  ihe  other  Judges  agreed  with  men)  on  a  bye  law,  to  recover  a  forfeiture 

**  Coke  as  to  the  two  points  of  which  they  for  refusing  io  serve  the  office  of  sberifff 

««  gave  iudgroent.  The  second  point  isin  1 17  and  such  action  was  brought  in  the  name  of 

**'  b.  and  the  matter  of  law  in  support  of  it,  the  mayor  and  commonalty,  and  it  was  beli 

*'  which  is  condemned  here,  is  in  page  118,  to  be  error;  and  per  Holt,  C.  J.,  **  What  mj 

*'  viz,  thatastatuteagainstreasonisvoid,and  **  Lord  Coke  says  in  Bomham'i  rcM,  in  bis 

'*  is  supported  by  many  authorities  then,  and  '*  8  Co.,  is  far  from  any  extravagancy,  for  it 

•'  by  otners  before,  and  since  in  our  Courts  $  **  is  a  very  reasonable  and  true  saying,  tkat 

**  and  the  antiquity  of  it  is  still  more  ancient.  '*  if  an  act  of  parliament  should  ordain  thil 

**  Just  Inst  Lib.  Tit.  2.  Text  1.  Dr.  Bon-  **  the  same  person    should   be  party  ni 

**  ham^s  ease  is  reported  in  2  BrownL  855  to  **  Jud^e,  or  wnich  is  the  same  thing,  jodge 

**  £60;  and  in  p.  860,  it  appears  that  tne  case  **  in  his  own  cause,  it  would  be  a  void  act 

**  was  argued  by  all  the  Justices  of  C.  B.,  **  of  parliament;  for  it  is  impossible  Dm! 

'*  and  at  two  several  da>s  it  was  argued  by  '*  one  should  be  judge  and  party,  for  the 

**  Foster,  Daniel,  and  Warburton,  against  the  *'  judge  is  to  determine  between  partj  toil 

**  plaintiff,  and  the  second  day  by  Walmsley ,  **  party,  or  between  the  government  and  the 

'*  J.  and  Coke,  C.  J.:  but  the  argument  of  '*  party ;  and  an  act  of  parliament  can  do  no 

*'  Foster,   Daniel,  and  Warburton,  are  not  **•  wron?,  though  it  may  do  several  thiags 

**  reported  by  Brownlowi  but  he  reports  **  that  look  pretty  odd  ;  for  it  may  disdiar^ 

*^  fully,  iKt,  the  argument  of  Walm^ey  for  *'  one  from  his  allegiance  to  the  govemaiait 

**  the  plaintiff,  and  afterwards  that  of  Coke  **  he  lives  under,  and  restore  him  to  tbe 

*'  against  him.  And  in  page  865,  the  like  rea-  ^*  state  of  nature;  but  it  cannot  make  one 

**  sons  and  authorities  are  given  by  Coke,  **  who  lives  under  a  government  Judg9  vad 

**  for  his  opinion,  as  appears  in  his  Reports;  '*  party.     An  act  of  parliament  may  aot 

**  and  then  Brownlow  mentions  only  at  the  **  make  adultery  lawful,  that  is,  it  caniiot 

**  end,  that  '  so  he  (Coke)  concluded  that  **  make  it  lawful  for  A.  to  lie  with  the  wifi 

judgment  shall  be  entered  for  the  plain-  *'  of  B.:  but  it  may  make  the  wife  of  A.  to 

tiff,  which  was  done  accordingly.'    This  *'  be  the  wife  of  B^,  and  dissolve  her  ma^ 

last  report  is,  I  think,  a  confirmation  of  **  riagewithA."  Via.  Doctorand  Stud.  |^  154, 

Lord  Coke's  report,  though  Lord  Coke  146.    Day  v.  Savadge^  Hob.  87.     Stamari  v. 

only  reports  the  effect  of  the  arguments  Lawton^  1  Bing.  374.  S.  C.  8  B.  Moore.  414. 

**  of  the  Justices,  who  were   of  opinion  Seijt  Hill,  in  his  copy  of  the  reports  tt- 

against  the  plaintiff,  fol.  116.  There  is,,  it  fers  to  Forbe's  Farliam.  Deb.  Vol.  VII.  ^ 

is  true,  in  some  parts  of  the  argument  84, 85,  as  mentiooing  Sftveml  void  acts. 
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lisle,  itiade  anno  35  E.  L  enacts,  that  the  order  o(  the  Cister" 
cians  and  Augustines,  who  have  a  convent  and  common  seal, 
that  the  common  seal  shall  be  in  the  keeping  of  the  prior,  who 
is  under  the  abbot,  and   four  others  of  the  most  grave  of  the 
house,  and  that  any  deed  sealed  with  the  common  seal,  which 
is  not  so  in  keeping  shall  be  void :  and  the  opinion  of  the 
Court  (in  an.  27  H.  6.  Annuity  41.)  was,  that  this  statute  was 
(a)  void,  for  it  is  impertinent  to  be  observed,  for  the  seal  being  /^^  2in8t.  5S8 
in  their  keeping,  the  abbot  cannot  seal  any  thing  with  it,  and  2BrowDl.  ii^,' 
when  it  is  in  the  abbot's  hands,  it  is  out  pf  their  keeping  ipso  ^^* 
facto;  and  if  the  statute  should  be  (6)  observed,  every  common  .©v^^"*'^^' 
seal  shall  be  defeated  upon  a  simple  surmise,  which  cannot  be  2  Inst.  587. 
tried.    Note,  reader,  the  words  *of  the  said  statute  at  Carlisle,  f  *  llg  b.  1 
anno  35  E.  I.  (which  is  called  Statutum  rdigiosorum)  are,  Et 
insuper  ordinavU  dominus  Rex  et  statuily  quod  Abbales  Cislerc* 
H  jPrcemonsirnteh*  ordin*  religiosorum^  i^c.  de  calero  habeant 
sigillum  commune^  et  illud  in  cnstodia  Prioris  monasterii  sen 
domuiy  et  quatuor  de  dignioribus  et  discretioribus  ejusdem  loci 
conventus  sub  privato  sigillo  Abbaiis  ipsius  loci  ctistod*  depo\  8fC. 
Et  siforfan  aliqua  scripta  obligalionum^  donaUonum^  emptionum^ 
venditionum^  alienaiionum^  seu  aliorum  quorumcunque^  contrac* 
tuum  alio  sigillo  quam  tali  sigillo  communi  sicut  prcemittii*  cus* 
todif  inveniant*  a  modo  sigillat\  pro  nullo  penitus  habeantur 
omnique  careantfirmitate. '  80  the  statute  of  1 E.  6.  c.  14.  gives 
chauntries,  &c.  to  the  King,  saving  to  the  donor,  &c.  all  such 
rents,  services,  &c.  and  the  common  law  controuls  it,  and  ad- 
judges it  void  as  to  services,  and  the  donor  shall  have  the  rent, 
as  a  rentseck,  distrainable  of  common  right,  for  it  would  be 
against  common  right  and  reason  that  the(c)  Kin^  should  hold  M  Dy.3l3.pl. 
of  any,  or  do  service  to  any  of  his  subject^,  14Eliz.  Dver  313.  li^^J^^'^co 
and  so  it  was  adjudged  Mich.  16 &  ITEliz.  in  ConC  Banco  in  Lit.  lb.   Cro! 
(d)  Strowd's  case.    So  if  any  act  of  parliament  gives  to  any  Car.  82»  ft). 
to  hold,  or  to  have  conusans  of  all  manner  of  pleas  arising  be-  247^^']^ j^f^' 
fore  him  wi(hin  his  manor  of  D.,  yet  he  shall  hold  no  plea,  to  234!   Lit.  Rep. 
irbich  he  himself  is  party;  for,  as  hath  been  said,  iniquum  est  ^3. 
aliquem  suce  rei  essejudicem.    5.  If  he  should  forfeit  5/.  for  ^th  Reason. 
one  month  by  the  first  clause,  and  should  be  punished  for  prac-  (<0  1  And.  45. 
tising  at  any  time  by  the  second  clause,  two  absurdities  should  41^°*  40' 41 
follow, — 1.  That  one  should  be  punished  not  only  twice  but  ' 

many  times  for  one  and  the  same  offence.  And  the  divine  saith. 
Quod  (e)  Deus  non  agit  bis  in  idipsum;  and  the  law  saith.  Nemo  [//2VeiiU7b. 
iebet  bis  puniri  pro  una  delicto.    S.  It  would  be  absurd,  by  the  4  Co.  43  a. 
first  clause,  to  punish  practising  for  a  month,  and  not  for  a  5  Co.  61  a. 
lesser  time,  and  by  the  second  to  punish  practising  not  only  for  Ir^i' ifep'.95. 
a  day,  but  at  any  time,  so  he  shall  be  punished  by  the  first  Cawiyzs. 
branch  for  one  month  by  the  forfeit  of  5/.  and  by  the  second  by  N07  S2. 
fine  and  imprisonment,  without  limitation  for  every  time  of  the  CTQLJac.^48i. 
month  in  which  he  practises  physic.    And  all  these  reasons  wingJMas.695. 
were  proved  by  two  grounds,  or  maxims  in  law ;  1.  (g)  Gene-  GeneraUa 
ralis  clausula  non  porrigitur  ad  ea  quce  specialiter  sunt  compre*  cUtumU  nom 

Er  speciaUter  sunt  comprehefua.    Instance  of  the  application  of  the  maxim.        (j"}  Po5teal54b. 
ymond  330.    Hawkes's  Mai.  12.    Styles  391. 
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(a)  Cro.  El.        hensa:  and  the  case  between  Carter  and  {a)  Ringstead,  HiL 
208.  2Leon.47.  34  Eliz.  Rot.  120.  in  Communi  Banco,  was  cited  to  this  por- 
1  And.  245.        pose,  where  the  case  in  effect  was,  that  A.  seised  of  the  manor 
6  Co.  64  b.         of  Staple,  in  Odiham,  in  the  county  of  Southampton  in  fee, 
3Bui8tr.66,       and  also  of  other  lands  in  Odiharo  aforesaid  in  fee,  suffered  a 
Rc^p.  276/         common  recovery  of  all,  and  declared  the  use  by  indenture, 
Winch.  92.         that  the  recoverer  should  stand  seised  of  all  the  lands  and  tene« 
Lane  69.    Lit    ments  in  Odiham,  to  the  use  of  A.  and  his  wife,  and  to  the 
289.  StTle839l.  ^^^^^  of  his  body  beg^otten;  and  further,  that  the  recoyeror 
r*  ji'g  a.  ]   ^should  stand  seised  to  the  use  of  him,  and  to  the  beirs  of  his 
body,  and  died,  and  the  wife  survived,  and  entered  into  the 
said  manor  by  force  of  the  said  general  words  :  but  it  was  ad- 
judged, that  they  did  not  extend  to  the  said  manor  which  was 
specially  named  :  and  if  it  be  so  in  a  deed,  a  fortiori  jit  shall  be 
so  in  an  act  of  parliament,  which  (as  a  will)  is  to  be  expounded 
Verba posieriora  according  to  the  intention  of  the  makers.     S.  (b)  Verba  pos* 
^^'^^Zdi      ^^^^^^  propter  ceriiltidinem  addita  ad  priora  quas  certitudine 
adl^^aquJ    indigent  sunt  referenda.    6E.  (c)3.  12  a.  b.    Sir  Adaro  de 
certitutUntf  in-     Clydrow,  Knight,  brought  a  prascipe  quod  reddat  against  John 
f^^'dtT'*^  ***"    de  Clydrow ;  and  the  writ  was,  quodjuste^  8fc.  reddat  manerium 
Inrtance  of  the  ^  Wicomb  et  duas  carucatas  terrce  cum  perlinentiis  in  Clydrow^ 
application  of    in  that  case  the  town  of  Clydrow  shall  not  relate  to  the  manor, 
the  maxim.       ^j^,"^  ^ton  indiget^  for  a  manor  may  be  demanded  without  men- 
(ft)  Wing. Mm.  tioning  that  it  lies  in  any  town,  hut' cum  pertinentiisj  although 
(c)  Lit^.Rep.66.  >^  comes  after  the  town,  shall  relate  to  the  manor,  quia  indigtU 
Wing.  Max.  67!  Vide  3£.  4.  10.  the  like  case.   But  it  was  objected,  that  where 
Styles  78.         y^y  the  second  clause  it  was  granted,  that  the  censors  should 

have  supervisum  et  scrutinium^  correclionem  et  gubernationem 
omnium  et  singulorum  medicorum^  Spc.  they  had  power  to  fine 
and  imprison. 

To  that  it  was  answered, — ].  That  this  is  but  part  of  the 
sentence,  for  by  the  entire  sentence  it  appears  in  what  manner 
they  shall  have  power  to  punish,  for  the  words  are,  ac  puni' 
tionem  eorum  pro  delictis  suis  in  non  bene  exequendoj  facienda^ 
xel  utendo  ilia  facultate ;  so  that  without  question  all  their 
power  to  correct  and  punish,  the  physicians  by  this  clause  is 
only  limited  to  these  three  cases,  sc.  in  non  bene  exequendoy 
faciendoy  vel  utendo^  SfC.  Also  this  word  punitionem  is  limited 
and  restrained  by  these  words,  ila  quodpunitio  eorundem  medi- 
corumy  S^c.  sic  in  prcemissis  delinquentitlmj  S^c.  which  word?,  sic 
in  prcemissis  delinquentiumy  limit  the  former  words  in  the  first 
part  of  this  sentence,  ac  punitionem  eorum  pro  delictis  suis  in 
non  bene  exequendo^  Sfc.  2.  It  would  be  absurd,  that  in  one 
and  the  same  sentence  the  makers  of  the  act  should  give  tbem 
a  general  power  to  pifnish  without  limitation  ;  and  a  special 
manner  how  they  shall  punish,  in  one  and  the  sanue  sentence. 
3.  Hil.  38  Eliz.  in  a  quo  warranto  against  the  Mayor  and  Com- 
monalty of  London,  it  was  held,  that  where  a  grant  is  made  to 
the  Mayor  and  Commonalty,  that  the  Mayor  for  the  time  being 
121  ^^^'  ^^*    should  have  (d)  plenum  et  integrum  scrutinium^  gubernationem^ 

et  correctionem  omnium  et  singulorum  mysterioruniy  Sfc.  without 
granting  them  any  court,  in  which  should  be  legal  proceedings 
that  it  is  good  for  search,  whereby  a  discovery  may  be  made  of 
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ofienceft  and  defects,  which  may  be  punished  by  the  law  in  any 
court;  but  it  doth  not  give,  nor  can  give  them  any  irregular  or 
absolute  power  to  correct  or  punish  any  of  the  ^subjects  of  the  [  *  119  b.  J 
kingdom  at  their  pleasure. 

2.  It  was  objected,  that  it  is  incident  to  every  Court  created 
by  letters  patent,  or  act  of  parlJHment,  and  other  courts  of  re- 
cord,  to  punish  any  misdemeanor  done  in  Court,  in  disturbance 
or  contempt  of  the  Court,  by  imprisonment  (d).  To  which  it 
was  answered,  that  neither  the  letters  patent  nor  the  act  of 
parliament  has  granted  them  any  Court,  but  only  an  (a)  au-  (a)  Poster 
thority,  which  they  ought  to  pursue,  as  it  shall  be  afterwards  ^^^  ^* 

said.     £.  If  any  Court  had  been  granted  them,  they  could  not  Yin.  Ab.  Court 
by  any  incident  authority  implicile  granted  them,  for  any  mis-  ^* 
demeanor  done  in  Court,  commit  him  to  prison  without  bail 
or  mainprize,  until  he  should  be  by  the  commandment  of  the 
president  and  censors,  or  their  successors,  delivered^  as  the 
censors  have  done  in  this  case. 

3.  There  was  not  any  such  misdemeanor  for  which  any 
Court  might  imprison  him,  for  he  only  shewed  his  case  to  them, 
which,  he  was  advised  by  his  counsel,  he  miffht  justify,  which 

is  not  any  offence  worthy  of  imprisonment.    The  second  point  2.  Admitting 
was,  admitting  that  the  censors  had  power  by  the  act,  if  they  L>*^CT?wuh«y 
had  pursued  their  authority,  or  not  ?  have  not  pur- 

And  it  was  resolved  by  the  Chief  J  ustice,  Warburton  and  sued  it 
Daniel,  that  they  had  not  pursued  it  for  six  reasons.     1.  By  ut  Reason, 
the  act,  the  censors  only  have  power  to  impose  a  fine,  or  amer- 
ciament ;  and  the  president  and  censors  imposed  the  amercia- 
ment  of  5/.  upon  the  plaintiff.     2.  The  plaintiff  was  summoned  2d  Reason. 
to  appear  coram  prcesidente  ei  censoribus^  S^c.  ei  non  comparuit^ 
and  therefore  he  was  fined  10/.  whereas  the  president  bad  no 
authority  in  that  case.    3.  The  fines  or  amercements  to  be  3d  Reason.      ' 
imposed  by  them,  by  force  of  the  act,  do  not  belong  to  them, 
but  to  the  King,  for  the  King  had  not  granted  the  fines  or 
amercements  to  them,  and  yet  the  fine  is  appointed  to  be  paid 
to  them,  in  proximis  comitiis^  and  they  have  imprisoned  the 
plaintiff  for  nonpayment  thereof.     4.  They  ought  to  have  com-  4th  Reason, 
mitted  the  plaintiff  presently,  by  construction  of  law,  although 
that  no  time  be  limited  in  the  act,  as  in  the  statute  of  W.  2. 
cap.  11.  (6)  De  servienlibus,  ballivisy  8fc.  qui  ad  compotum  red'-  (6)  2  Inst.  379, 
dend'  tenentur,  S^c.  cum  dom'  hujusmodi  seroientium  dederit  eis  380.  W.2.c.li. 
audilores  compolij  et  contingat  ipsos  in  arrearagiis  super  com'  R,itAccount2. 
poium  suum  omnibus  aUocatis  et  allocandis^  arrestentur  corpora 
corum^  et  per  testimonium  auditorum  ejusdem  compoti  mittantur 
et  liberentur  proximce  gaolce  domini  Regis  in  partibus  iilisy  etc. 
In  that  case,  although  no  time  be  limited  when  the  accomptant 
shall  be  imprisoned,  yet  it  ought  to  be  done(c)  presently,  as  it  (c)  Posteal20b. 
19  held  in  27H.  6.  8  a.  and  the  reason   thereof  is  given  in  21^7380.^^" 
Fogassa^s  case,  Plowd.  Com.  17  b.  that  the  generality  of  the  2Bii]str.  139. 
time  shall  be  restrained  to  the  present  time,  for  the  benefit  of  Fitz.  Bar.  44. 
hioi  upon  whom  the  pain  shall  be  inflicted,  and  therewith  agrees  j^|[*  p^^^i^^  ^* 

Br.  Execution  135.   Br.  Faux  Imprisonment  32.    1  Ld.  Raym.  483. 
(D)  Vid.  ante  Dotc  (c)  ButCt  caiCy  p.  102. 
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r  *  130  a.  *]  Plow.  Com.  S06  b.  in  Stradling's  *case.    And  a  Justice  (a)  of 

Peace,  upon  view  of  the  force,  ought  to  commit  the- offender 

sthfteuon.  presently.    5.  Forasmuch  as  the  censors  had  their  aalbority 

(a)2Brownl.  oy  the  letters  patent  and  act  of  parliament,  which  are  bigl 

266.  matters  of  record,  their  proceedings  ought  not  to  be  byparol^ 

^H^6c!9.'  ^'  ^^  potiufj  because  they  claim  authority  to  fine  and  imprieoii^. 

t  Mod.  iW.  ^nd  therefore,  if  judgment  he  given  against  one  in  the  CoroiMii 

r&)Antea60b.  Pleas  in  a  writ  of  (6)  recaption,  he  shall  be  fined  and  impri' 

1  r    i^h  ^^'  ^"^9  ^"^  '^  ^1^0  writ  be  vicontiel  in  the  county,  therwhe  snH 

F.N?'B.73d.  ^^^  ^  fined  or  imprisoned,  because  a  writ  of  the  Court  is  not 
Viii.Ab.*AiiintB.  of  record,  F.  N.  B.  in  Recaption.  So  in  F.  N.  B.  47  a.  a  plea 

1  f*  nl'  ^iffl  ^^  trespass  vi  et  ^rmis  doth  not  lie  in  the  county  court,  hunared 

1  L.Raym.468.  ^tf^^^^,g^Q^  fyf  (h^y  cannot  make  a  record  of  fine  and-  imprieott* 

(c)  Anteafo.38  M^nt ;  and  regularly  they  who  cannot  make  (c)  a  veeardvca#' 
b.  41  a.  60 b.  not  fiut  and  imprison.  And  therewith  agree«S7  H.  6v  8.  Bosi 
fo  ci^io?^  of  Entries,  tit-  Account,  fol.  — .  The  auditors  make  m  record 
1  Saik.  200.  when  they  commit  the  defendant  to  prison  |  a  Justice  of  Peace 
8T.  R.516.  upon  View  of  the  force  may  commit,  but  be  ought  to  make  Bjr& 
atliReaaoiL.       oord  of  it.    6.  Forasmuch  as  the  act  of  14  H.  8.  has  givdi 

power  to  imprison  till  he  shall  be  delivered  by  the  pre«diit 

and  the  censors,  or  their  successfMrs,  reason  requiiies  tkit  it 

should  be  taken  strictly,  for  the  liberty  of  the  subject  (as  they 

pretend)  is  at  their  pleasure:  and  tnis  is  well  proved  by  a 

judfirment  in  parliament  in  this  very  case ;  for  when  this  act  of 

J4  H.  8.  had  given  the  censors  power  to  imprison,  yet  it  wis 

taken  so  literally,  that  the  gaoler  was  not  bound  to  receive 

8Uch  as  they  should  commit  to  him ;  and  the  reason  thereof 

Rep.  Q.  A.  146.  WAS,  because  they  had  authority  to  do  it  without  any  Court: 

(if)  2Browiil.     and  thereupon  the  statute  of  I  Ma.  (d)  cap.  9.  was  made,  tint 

^,2629  265,    the  gaoler  should  receive  them  upon  a  penalty,  and  yet  none 

RAiLPhys.  7.     can  commit  any  to  prison,  unless  the  gaoler  receive  bim :  bot 

Lit.  Rep.  169»    the  first  act,  for  the  cause  aforesaid,  was  taken  so  literally,  tbt 

213'  248*  249'    ^^  necessary  incident  was  implied. 

350)  351!    Cr.  Jac.  121.    Cr.  Car.  257.    1  Jones  263.    Car.  1 15.    4  Inst.  251. 

And  where  it  was  objected,  that  this  very  act  of  1  Mar,  c.  9. 

has  enlarged  the  power  of  the  censors,  and  they  urffed  it  upon 

the  words  of  the  act;  it  was  clearly  resolved,  that  tne  said  act 

of  1  Mar,  did  not  enlarge  the  power  of  the  censors  to  fine  or 

imprison  any  person  for  any  cause  for  which  be  ouj^bt  not  to 

(«)14&15H.   be  fined  and  imprisoned  by  the  said  act  of  (^  14  H.  8.    For 

Ro^598  ^^^  words  of  the  act  of  Queen  Mary  are,  ^^  according  to  tbe 

4 Inst. 251.        ^*  tenor  and  meaning  of  the  said  act:'*  also  ^^ shall  sendtlir 

Rast.  Phys.  3.    <^  commit  any  offender  or  offenders  for  his  or  their  offence  or 

lS^Rcp  168*     "  disobedience,  contrary  to  any  article  or  clause  contained  ia 

169»172, 212,    ^^  the  said  grant  or  act,  to  any  ward,  gaol,&c.'*     fiutrnttfis 

2]5»  246»  247«    case  Bonham  has  not  done  any  thing  which  appears  within  tliis 

l*jMies26l       record,  contrary  to  any  article  or  clause  contained  wlthiih  tile 

Cro.  Jac.  121,    grant  or  act  of  14  H.  8.    Also  the  gaoler  who  refoaes*  skill 

[  *  120  b.  ]  forfeit  the  double  value  of  *the  fines  and  amerclameftts  thftt 

159»  160.  any  offender  or  disobedient  shall  be  assessed  to  pay ;  which 

p3m^486^^'    proves  that  none  shall  be  received  by  any  gaoler  by  force  of 

Cart.  115.  '       the  act  of  14  H.  ^.  but  he  who  maybe  lawfully  €Bed*or  aneroid 

by  the  act  of  14  H.  8.  and  that  was  not  n>nham,  as  by  the 


reasons  an^  causes  aforesaid  appears.    And  admittinff  that  tbe  ^^  dedm* 
replication  be  not  material,  and  the  defendants  have  demurred  ^dc^roodby 
upon  it ;  yet  forasmuch  as  the  defendants  have  confessed  in  the  the  bar,  and  we 
bar,  that  they  have  imprisoned  the  plaintiff  without  cause,  the  bur  by  there- 
plaintiff  shall  have  judgment:  and  the  difference  is,  when  the  wheni^e'de-* 
elaintiff  replies,   and   by  his   replication   it   appears  that  he  ciaration, &c. 
as  no  cause  of  action,  there  he  shall  never  have  judgment :  ^^^  time, 
but  when  the  (a)  bar  is  insufficient  in  matter,  or  amounts  (as  Sj^i,2Si^f 
the  case  is)  to  a  confession  of  the  point  of  the  action,  and  tbe  /  %  ^^  ^^q\^^ 

Elaintiff  replies,  and  shews  the  truth  of  the  matter  to  enforce  aad  ref/Moor! 
is  case,  and  in  judgment  of  law  it  is  not  material,  yet  the  4^*   I J^* 
Slaintiff  shall  have  judgment,  for  it  is  true  that  sometimes  the  ^^^* 
eclaration  shall  be  made  good  by  the  bar,  and  sometimes  the 
bar  by  the  replication,  and  sometimes  the  replication  by  the 
rejoinder,  &c.  but  the  difference  is,  when  the  declaration  wants 
time,  place,  or  other  circumstance,  it  may  be  made  good  by 
the  bar ;  so  of  the  bar,  replication,  &c,  as  appears  in  18  E.  4. 
16  b.     But  when  the  declaration  wants  substance,  no  bar  can  snt  when  tlw 
make  it  good;  so  of  the  bar,  replication,  &c.  and  therewith  declaration, 
agrees  6  E.  4. 2.  a  ffood  case,  and  nota  iheredictum  Coke.  Vide  *c.  wants sab- 
18E.3.34b.  44E.3.7a.     12E.4.6.  6H.7.10.  7H.7.3.  &^!'ctk"'i^"' 
11 H.  4. 24.,&c(E).  ^  ^^  it^. 

But  when  the  plaintiff  makes  replication,  sur-rejoinder,  &c.  When  it  ap- 
and   thereby  it  appears,  that  upon  the  +  whole   record  the  P«*"  upon  the 
plaintiff  has  no  cause  of  action,  he  shall  never  have  judgment,  ^e^ifai^ffhas 
although  the  bar  or  rejoinder,  &c.  be  insufficient  in  matter;  no  cause  of  ae- 
for  the  Court  ought  to  judge  upon  the  whole  record  (f),  and  tion,  heshaU 
every  One  shall  be  intended  to  make  the  best  of  his  own  case,  fulffment*  al- 
F/ife  (6)  Ridge  way's  case,  in  the  Third  Part  of  my  Reports  thonghthebar 
58  b.  and  so  these  differences  were  resolved  and  adjudged  be-  or  rejoinder, 
tween  $  Kendal  and  Helyer,  Mich.  25  &  26  Eliz.  in  the  King's  gclint  in 
Bench,  and  Mich.  S9  &  30  Eliz.  in  the  same  Court,  between  matter. 
(c)  Gallys  and  Burbry.  t^\l^^- 

(b)  Styles  354.        t  3  Co.  52b.    (c)  3  Co.  52  b.    Cro.  El.  62.    1  Leon.  242. 

And  Coke,  Chief  Justice,  in  the  conclusion  of  his  argu-  TJjc  •even 
ment,  observed   seven  things  for  the  better  direction  of  the  ger^  for  the 
president  and  commonalty  of  the  said  college  for  the  future,  better  direction 
1.  That  none  can  be  punished  for  practising  physic  in  London,  of  the  preiident 
but  by  forfeiture  of  5/.    by  the  month,  which  is  to   be   re-  Ijty  ofTlw^oil- 
cover^   by  the  law.    8.  If  any  practise  physic  there  for  a  lege. 
less  time  than  a  month,  that  he  shall  forfeit  nothing.    3.  If  iLd.Ra7.468. 
any  person  prohibited  by  the  statute  offends  in  non  bene  exeq\ 
SfC.  they  may  punish  him  according  to  the  statute  within  the 
month.    4.  Those  who  they  may  commit  to  prison  by  tbe  stat. 
ought  to  be  committed  {d)  presently.    5.  The  fines  which  they  (<0  Aotea  us 

b.    2  Brownl. 
866.    2In8t.3S0.    Bar.  44.    Br.  Account  6.    Br.Det.l6.    Br.  Exec.  135.  Br.  Fans  Impriaonmenl 
32.    2Bnlstr.l39.    6  Mod.  125.    4  B.  and  C.  596. 


(b)  Vid.  note  (c)  ButVs  ease^  ante,  p.  102.    and  1  Williams*  Saunders,  CWli;frT.5Snflikeni« 
3n$!|itf<T.  ifa^,  1  Bos.  and  Pull.  413.  118.    Vid.   also  note  (r)  FrMunee$'i  etue, 

(v)  Yid.  Com.  Dig.  Pleader,  C.  85.  B.  37.    ante,  p.  826. 
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f  *1S1  a.  ]  ^set,  according  to  the  Btatute,  belong  to  tbe  King.    6.  They 

cannot  impose  a  fine,  or  imprisonment  without  a  record  of  it. 

7.  The  cause  for  which  they  impose  fine  and  imprisonment 

(a)  2  Brown,     ought  to  be  certain,  for  it  is  (a)  traversable:  for  although 

266.  Hard.  482.  they  have  letjters  patent  and  an  act  of  Parliament,  yet  because 

the  party  grieved  has  no  other  remedy,  neither  by  writ  of  er- 
ror or  otherwise,  and  they  are  not  made  Judges,  nor  a  Court 
(6)  Ante  119  b.  given  them,  but  have  an  (b)  authority  only  to  do  it,  the  cause 

of  their  commitment  only  is  traversable  in  an  action  of  hhe 
imprisonment  brought  against  them  (g)  ;  as  upon  the  statute 
Itfthecommis-  of(c)  Bankrupts,  their  warrant  is  under  the  great  seal,  and 
bttSSuptfind  "^y  act  of  Parliament ;  yet  because  the  party  grieved  has  no 
apartvabank-  Other  remedy,  if  the  commissioners  do  not  pursue  the  act  and 
f°P^*  ^^  their  commission,  he  shall  traverse,  that  he  was  not  a  bant 
fin^^  ^  ^^pU  although  the  commissioners  afiirm  him  to  be  one:  as 
(c)  13  El.  c.  1.  this  term  it  was  resolved  in  this  Court,  in  trespass  between 
iJac.  cap.  15.'  Cutt(c/)  and  Delabarre,  where  the  issue  was,  whether  Wit 
W4lMt.277,  liam  Cheyney  was  a  bankrupt  or  not,  who  was  found  by  tbe 

commissioners  to  be  a  bankrupt ;  a  fortiori  in  the  case  at  bar, 
the  cause  of  the  imprisonment  is  traversable  (h)  ;  for  otherwise 
the  party  grieved  may  be  perpetually,  without  just  cause,  im- 
prisoned  by  them :  but  the  record  of  a  force  made  bj  a  Jus- 
tice of  Peace  is  not  traversable,  because  he  doth  it  as  Judge, 
by  the  statutes  of  (e)  15  Rich.  3.  and  8  Hen.  6.  and  so  there 
is  a  difference  when  one  makes  a  record  as  a  Judge,  and  when 
d^8  as  nSie     ^^  ^^*^  ^  thing  by  special  authority,  (as  they  did  in  the  case  at 
is^ot^Ters-    bar)  and  not  as  a  Judge.  And  afterwards  for  the  said  two  last 
able.  points,  judgment  was  given  for  the  plaintiff,  nulla  contradicetUe 

M15R.2.C.2.  ag  to  them.    And  I  acquainted  Sir  Thomas  Fleming,  Chief 
8H.  6.  c.  9.       Justice  of  the  King's  Bench,  with  this  judgment  and  with  the 

reasons  and  causes  of  it,  and  he  well  approved  of  the  judg- 
ment which  we  had  given :  and  this  is  the  first  judgment  on 
the  said  branch  concerning  fine  and  imprisonment  which  has 

(o)  In  Groenvelt  v.  Burwell,  1  Ld.  Raym.  **  record  of  their  proceedings ;  then  thej 

468.    Holt,  C.  J.  observed,  that  '*  the  opi-  *'  are  Judges  of  record ;  and,  therefore,  ac- 

'*  nion  of  Coke,  that  the  case  of  the  fine  **  cording  to  himself  (12  Co.  ^.)  their  acts 

**  and  imprisonment  is  traversable  was  an  **  are  not  traversable.**    Vid.  Ba$t^  r.  Cm- 

**  opinion  obiter^  and  not  pertinent  to  the  retr,  3  Barn,  and  Cress.  649.    S.  C.  5  Dow. 

**  case  there;    because  Dr.   Bonham   vras  and  J{y\,  5bS.\  note  {g)  \he MarshaUea  cmu^ 

**  committed    for    practising  without    li-  Vol.  Y*.  p.  383. 

**  cence,  and  not  for  malpractice ;  and  the  (h)  *'The  general  rule  of  law,  astoae- 

**  power  of  commitment  does  not  extend  to  '*  tions  of  trespass  against  persons  having  a 

*<  practising  without  licence,  nor  can  they  '*  limited  authority  (and  comDiissioners  of 

<*  mflict  the  said  punishment  for  such  an  **  bankrupt  are  such  persons)  is  plain  and 

**  offence.  But  Coke  enlarges  on  their  pow-  *'  clear.  If  they  do  any  act  beyond  tbe  limit 

**  er,  and  includes  a  commitment  for  mal-  **  of  their  authority,  they  thereby  subject 

**  practice.    But  Coke  was  transported  that  *'  tbennselves  to  an  action  of  trespass  i  but 

**  the  doctor  was  a  member  of  the  Univer-  **  if  tbe  act  done  be  within  the  limits  of 

'*  sity,  and  of  his  University  (as  one  may  '*  their  authority,  although  it  may  be  doae 

**  see  by  his  excursions  in   praise   of  it)  *'  through  an  erroneous  or  mistaken  Jni^ 

"  which  he  looked   upon  as  affronted  by  *'  men t,  they  are  not  thereby  liable  to  aoa«- 

*\  that  prosecution.  And  as  the  said  opinion  «'  tion.'*    P<rr  Abbot,  C.  J.  Daswett  y-  /•- 

**  was  not  Judicial,  so  it  has  not  any  au-  pejjf^  1  Bam.  and  Cress.  169.    S.  C.  SDov. 

'*  thorit?  in  law  for  its  foundation.    Coke  and  Ryl.  353.  citing  M&lcrv,  Semrt^  tW. 

"  himself  says,  that  they  ought  to  mrke  a  Black.  1  Ul. 
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leen  given  since  the  making  of  the  said  charter  and  acts  of 
i'arliaiiient,  and  therefore  I  thoagbt  it  worthy  to  be  reported 
nd  published. 


THE   CASE  OF  THE    CITY  OF         [isib.] 

LONDON, 

Hil.  7  Jacob!  I. 


Tagoner  was  arrested  upon  plaint  in  the  Mayor's  Court  in  debt,  at  the  suit      Wagoner 
of  the  Chamberlain  of  the  said  city.    To  a  Habeas  corpus  to  have  the  v- 

body  of  the  said  Wagoner,  the  return  was, — ^There  is  a  custom  in  the  p  viiil_i2ib« 
city  of  London,  that  no  foreigner  shall  keep  any  shop,  or  use  any 
trade,  in  London.  And  there  is  another  custom,  that  the  Mayor,  Al- 
dermen, and  Commonalty  (if  any  customs  be  defective)  may  supply 
remedy  for  it  %  and  if  any  new  thing  happen,  they  mny  provide  reme- 
dy for  it,  so  it  be  eamgruum  et  borne  fidei  rotioui  eofwmum  et  pro  com- 
muni  uWitaie  civium  dicite  eivitatii  et  omnium  aliorum  ad  eandem 
eoifiuentium.  That  King  Edward  3.  by  his  letters  patent  granted,  that 
they  might  make  by-laws,  and  the  letters  patent  were  confirmed  by 
act  of  Parliament,  and  the  return  then  shews  several  acts  of  Common 
Council  made  in  the  time  of  Ed.  4.  and  Hen.  8.  for  inhibiting  foreigners 
to  hold  any  shop  or  shops,  &c.;  and  penalties  imposed ;  and  that  after, 
(shewing  the  day)  an  act  of  Common  Council  was  made ;  that  no  foreign- 
er should  use  any  trade,  mystery,  or  occupation,  within  the  said  city,  nor 
keep  any  shop  there  for  retailing,  upon  pain  of  forfeiting  5/.;  and  giving 
power  to  the  Chamberlain  to  sue  for  it  by  action,  &c.  in  the  Court  of 
the  Mayor ;  and  that  such  a  day  Wagoner  used  the  trade  {manuatis  oeeu' 
paiio)  of  making  candles  \  and  a  plaint  was  levied,  and  the  defendant 
arrested.  Held,  the  custom  and  the  by-law  made  to  enforce  the  ob- 
servance of  it  are  good. 

Semble  The'omitting  in  the  return  to  shew  that  Wagoner  sold  any 
candles  is  supplied  by  the  averment  that  he  used  the  trade  (manuaHs 
oceupaUo,)    S.  C.  2  Brown*  278,  884. 


.  Habeas  Corpus  was  directed  Mich,  7  Jacobin  out  of  this  iiabcatCorpui. 
lourty  to  the  Mayor,  Aldermen,  and  Sherifis  of  London  to  l^'^^i^? 
iwe  the  body  of  James  Wagoner,  who  was  arrested  in  Londoi^,  lu^k  13i',  &c. 
ad  remained  in  the  custody  of  them,  or  some  of  them  :  Sir  Kcp.o.  a.'49,' 
'hpmas  Campbel,  Knight,  Mayor  of  London,  and  the  Alder-  sJJog?^^ 
i^D,  and  Sebastian  Harvey  and  William  Cokein,  Sheriffs  ojf  121!  "3  Buimr! 

190.    2  Roll.  R^l^  158.   Styles 479,  480.  11  Co  Sia>&c.  1  Wilson 23). 
VOL.   IV.  •    2   E         • 
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Return.  London,  make  sneh  a  return  that  the  city  of  London,  e$i  an- 

tiqua  civitas^  quodque  in  eadem  civiiaie  talis  hdbetur^  et  a  Mo 

tempore  ciyus  conlraria  memoria  hominum  non  existit  habeba- 

tur  consuetudoy  usitata  et  approbata^  viz.  quod  si  aliquas  cansue- 

tudines  in  dicta  civilate  obtenC   et  approbaV  in  aliqua  parte 

difficiles  site  defectives  exislant^  sen  exiiter*  aut  aliqua  in  eadem 

civilate  de  novo  emergeniia  ubi  remedium  prius  non  existit  seu 

extiterit  ordinal  emendatione  indigeant  sive  indigerunt.  Major 

et  Aldermanni  civitaiis  prad'  pro  tempore  existent^  de  assernn 

W  ^^*y™-326,  communitatis  ejusdem  civitaiis  remedium  (a)  congru*  bona:J!dei 

B.  R.  in  the*  *"  ^'  rationi  comonum^  pro  commnni  utilitate  civium  dicC  civitatis 

time  of  Lord     et  aliorum  fidelium  domini  Regis  nunc  et  progenitorum  suorum 

Hardw.  407.      ad  eandem  confiuent\  apponere  possint  ct  poluerunt  ordtnaf 

quoties  et  quando  eis  videbitur  expediri^  dum  lamen  ordinatio 

nuyusmodi  domino  Regi  nunc   et   progenitoribus  suis^  et  po* 

pulo  suo  utilis^  et  bonce  fidei  et  consona  Jit  rationi,     Et  tdte- 

rius  significamus  quod  dicta  consuet'udo^  et  omnes  alice  con" 

[*  122  a.]    suetudines  civitatis  proid*  a  *  tempore  prced^j  Sec.  usitata^  au» 

thoritate  Parliamenti  domini  Richardi  nuper  Regis  Anglia  se- 

\h)  2  Brown,     cundi  post  Conquestum^  apud  Westm*  anno  regni  sui  (b)  septi* 

284, 285.  ^^  ^^^>  Itmc'  Majori  et  Communitaii  ejusdem  civitatis  et  sue* 

cessoribus  suis  ratijicaf  et  corifirmat*  f^^r\     Et  nos  prmfat 
Major  et  Aldermanni  ac  Vic'*  civitat'  lA}nd*  preeif  ulterius  certi- 
Jicamus^  quod  in  communi  concilio  tent*  secundum  consuetude  eidC 
*  Land*  in  Camera  Guildhalda  ejusdem  civitat^  decinw  quinto  die 
ApriHs^  anno  rezni  domini  nostri  Jacobi  nunc  Regis  Angliey 
Sfc.  quarto^  per  Ltomardum  IlaWday^  Militem^  nuper  Mqjorem 
civitatis  Ijond^  prced^^  et  ejusdem  civitatis  Aldermannas^  de  at- 
sensu  communitatis  ejusdem  civitatis  in  eodcm  communi  condlio 
assembhC  exist'*  secundum  prasd*  consuetudinem  civitaiis  prmt 
ordinaC  inactitat\  et  stabiliC  fuit^  modo  et  forma^  prout  in  An- 
glican*  verbis  sequit\  viz.  where  by  the  ancient  charter^  cos- 
toros,  franchises,  and  liberties  of  the  city  of  London,  con- 
firmed by  sundry  acts  of  Parliament,  no  person  not  bein|;  free 
of  the  city  of  London,  may  or  ought  to  sell  or  put  to  sak  aaj 
wares  or  merchandizes  within  the  said  city,  or  the  liberties  of 
the  same,  by  retail,  or  keep  any  open  or  inward  shop,  or  other 
inward  place  or  room,  for  shew,  sale,  or  putting  to  sale  of  aoj 
wares  or  merchandizes,  or  for  use  of  any  art,  occupation, 
mystery,  or  handicraft  within  the  same.    And   whereas  alio 
Edward,  sometime  King  of  England,  of  famous  mentory,  the 
third  of  that  name,  by  his  charter  made  and  granted  t^  the 
said  city  in  the  fifteenth  year  of  his  rein,  confirmed  alaobj 
Parliament,  amongst  other  things  graotea,^  thai  if  any  costODS 
in  the  said  city  before  that  time  obtained  and  used,  were  in 
any  part  hard  or  defective,  or  any  things  in  the  same  city  newlv 
arising,  where  remedy  before  that  time  was  not  ordaioei^ 
should  need  amendment,  the  Mayor  and  Aldermen  of  the  said 
city,  and  their  successors,  with  the  assent  of  the  ComoMMhy 
of  the  same  city,  might  put  and  ordfeiin  thereunto  fit  reoM^J^ 
as  often  as  it  should  seem  expedient  to  them,  so  that  audi  oiw 
dinance  should  be  profitable  to  the  King,  for  the  profit  of  III 
citizens,  and  other  his  peopAe  repairing  to  the -said  city|aml 
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agreeable  to  reason.  And  whereas  by  force  of  the  said  cos- 
toms,  franchiseB,  and  libertieft,  and  of  the  charter  last  before 
mentioned,  confirmed  as  is  aforesaid  by  Parliament,  the  Lford 
Majy-or,  Aldermen,  and  Common;),  of  the  said  city,  did  the 
i2th  day  of  October  in  the  third  year  of  the  rei^n  of  Ed- 
ward, some  time  King  of  England  the  Fourth,  as  a  thing 
thbufght  fit  and  convenient  fbr  thai  time  (amongst  other  things) 
Et^ree  and  ordain  that  the  basket -makers,  gbld  wire-drawers, 
or  other  foreigners,  contrary  to  the  libeHies  of  the  said  city, 
Kb'ldin^  open  shops  in  divers  pilaces  in  the  city,  and  using  (a)  (a)  Cart.  120. 
mysteries  within  the  said  *city,  sbbtild  not  (torn  thenceforth  [  *  122  b.] 
bold  shops  within  the  liberty  of  the  city  aforesaid ;  but  if  they 
would  hold  any  shop  or  dwell  in  the  same  liberty,  they  shonld 
dwell  at  Blanch  Appleton,  and  there  bold  shops,  so  afs  they 
night  have  sufficient  dwelling  there.  And  where  also  the 
Lord  Mayor,  Aldermen,  and  Commons,  of  the  same  city  did  ' 
afterwards,  the  16th  day  of  May,  in  the  17th  year  of  the 
reign  of  our  late  sovereign  lord  of  fiimous  memory  King 
Henry  8.  as  a  matter  thought  fit  and  agreeable  for  that  time', 
ordain,  establish,  and  enact,  that  no  manner  of  person  or  per- 
M>ns  being  ^strange  from  the  liberties  of  the  said  city,  from 
thenceforth  should  hold  and  keep  any  open  shop,  within  the 
said  city,  or  liberties  of  the  same,  neither  with  any  lattices  be« 
fore,  nor  yet  without  lattices  (certain  numbers  of  poor  men 
occupying  the  seat  of  botchers,  tailors,  and  cobler^  only  ex* 
cepted)  uponjpain  of  imprisonment,  and  also  to  forfeit  and  to 
pay  forty  shillings  to  the  use  of  the  commonalty  of  this  city, 
is  often  as  he  or  they  should  do  the  contrary.  Aild  where 
ilso  the  Lord  Mayor,  Aldermen,  and  Commons  of  the  same 
:ity  did  afterwards  the  SOth  day  of  January,  iii  the  said  17th 
(*ear  of  King  Henry  8th,  (reciting  that  where  it  a  common 
:ouncil  holdeii  the  16th  day  of  May,  in  the  17th  year  of  the 
reign  of  King  Henry  8th,  it  was  ordfained  and  enacted,  that  no 
mmner  of  person  or  persons,  being  estrange  from  the  liberties 
if  ifkis  city,  from  thenceforth  should  hold  or  keep  ahy  shop  or 
iftop's  within  this  city  or  liberties  of  the  sam'^^,  neither  with  any 
lattices  before,  nor  yet  without  any  lattices,  upon  pain  of  im- 
pVijK>nment,)  further  ordain  and  establish,  that  if  any  person 
>r  peHons,  being  foreigners,  should  hold  artd  keep  open  aiiy 
inop  or  shops,  as  is  aforesaid,  he  should  forfeit  for  every  time 
\6  ooing  forty  shillings,  to  be  levied  by  distriess,  to  the  use  of 
the  Commonalty  of  the  said  city,  by  the  Chamberlain  for  the 
time  being,  or  other  officer  of  this  city,  and  also  haire  impri- 
idnment  by  th6  discretion  of  the  Mayor  and  Alddrmen  for  the 
:iAe  being.  Nov^  forasmuch  as  divers  and  sundry  strangers 
lUcT  fbrelgners  from  the  liberties  of  the  daid  city  (nothing  re-^ 
^rdin'l^tne  said  ancient  charters,  franchises,  customs,  or  libeN 
:iea  of,  the' said  city,  and  actd  and  ordinances' heretofore  made 
ijM^'ding  to  the  same,  but  wholly  intending  their  private  pro- 
lY*  &aVe  of  taC^  years  devised  and  practisedby  all  (Minister  atatf 
»d^Te  tb^ms  how  to  defi'aild  the  said  charters,  liberties,  cu$« 
hmiBy  good  orders  and  ordiniitices,  and  to  that  end  do  iiiward- 
y;  M  pA^nX^  and  secret  places,  osnaUy  and  ordinarily  ste^y 
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sell,  and  put  to  sale  their  wares  and  merchandizes,  and  use 
arts,  trades,  occupations,    mysteries,  and  handicrafts   within 
the  said  city  and  liberties  of  the  same,  to  the  irreat  detriment 
*  lz3  a.  J  *and  hurt  of  the  said  city,  who  pay  lot  and  scot,  bear  offices 
and  underf^o  other  charges  which  strangers  and  others  not  fr«6 
are  not  chargeable  withal,  nor  will  perform.     For  reforma- 
tion of  which  disorders,  and  for  avoiding  of  such  prejudice 
and  damage  as  thereby  groweth  to  the  freemen  of  the  said 
city,  and  is  now  more  of  late  than  was  in  any  time  heretofore 
suffered,  and  to  provide  for  the  common  profit  and  goojd  of 
the  freemen  and  citizens  of  this  city :  it  is  therefore  by  the 
Lord  Mayor,  Aldermen,  and  Commons  in  this  common  coun- 
cil assembled,  ordained  and  established,  that  no  person  what- 
soever  (not  beins  free  of  the  city  of  London)  shall  at  any  time 
after  the  feast  of  St.  Michael  now  next  ensuing^  by  any  co- 
.  lour,  way,  or  mean  whatsoever,  either  directly  or  indirectly, 
by  himself,  or  by  any  other,  shew,  sell,  or  put  to  sale,  any 
wares  or  merchandizes  whatsoever,  by  retail,  within  the  city 
of  London,  or  the  liberties  or  suburbs  of  the  same,  upon  pain 
to  forfeit  to  the  Chamberlain  of  the  city  of  London  for  the 
time  being  to  the  use  of  the  Mayor  aud  Commonalty,  and  ci- 
tizens of  the  said  city,  the  sum  of  five  pounds  of  lawful  money 
of  England,  for  every  time  wherein  such  person  shall  shew, 
sell,  or  put  to  sale  any  wares  or  merchandizes  by  retail,  within 
the  said  city,  liberties,  or  suburbs  thereof,  contrary  to  the  true 
intent  and  meaning  hereof;   and  it  is   farther  ordained  and 
established,  that  no  person  whatsoever  (not  being  free  of  tlie 
city  of  London)  shall  at  anytime  atltcr  the  xaid  feastof  St. 
Michael  now  next  ensuing,  by  any  colour,  way  or  mean  what- 
ever, directly  or  indirectly,  by  himself  or  any  other,  keep 
any  shop  or  other  place  whatsoever,  inward  or  outward*  for 
shew  or  putting  to  sale  of  any  wares  or  merchandizes  what* 
soever  by  way  of  retail,  or  use  any  art,  trade,  occupation,  mys- 
tery, or  handicraft  whatsoever,  within  the  said  city,  or  the 
liberties  or  suburbs  of  the  same,  upon  pain  to  forfeit  the  sub 
of  five  pound  of  lawful  money    of  England,  for  every  time 
wherein  such  person  shall  keep  any  shop  or  other  place  what- 
soever, inward   or   outward,    for  shew,  sale,  or   putting  to 
sale  of  any  ware  or  merchandizes  whatsoever  by  way  of  re« 
tail,  or  use  any  art,  trade,  occupation,  mystery,  or  handicraft 
whatsoever  within  the  said  city,  or  liberties  or  suburbs  of  the 
same,  contrary  to  the  true  intent  and   meaning  hereof:  all 
which  pains,  penalties,  forfeitures,  and  sums  of  money  to  be 
forfeited  by  virtue  of  this  act  and  ordinance,  shall  be  recovered 
by  action  of  debt,  bill,  or  plaint  to  be  commenced  and  prose- 
cuted in  the  name  of  the  Chamberlain  of  the  city  of  Loodoa 
for  the  time  being,  in  the  King^s  Majesty's  Court  to  be  holdeo 
[*  1S3  b.  ]  in  the  chamber  of  *the  Guildhall  of  the  city  of  Londpn,  be- 
fore the  Lord  Mayor  and  Aldermen  of  the  said  city,  wherein 
no  essoign  or  wager  of  law  shall  be  admitted  or  allowed  for 
the  defendant ;  and  that  the  Chamberlain  of  the  said  city  for 
the  time  being  shall  in  all  suits  to  be  prosecuted  by  virtue  of 
this  act  or  ordinance  against  any  offender,  recover  the  ordi* 
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nary  costs  of  suit  to  be  expended  in  and  about  the  prosecution 
thereof:  and  further,  that  one  equal  third  part  of  all  for- 
feitures to  be  recovered  by  virtue  hereof,  (the  costs  of  the 
Ruit  for  the  recovery  of  the  same  bein^  deducted  and  allowed) 
Rhall  be,  after  the  recovery  and  receipt  thereof,  paid  and  de- 
livered to  the  treasurer  of  Christ's  Hospital,  to  oe  employed 
towards  the  relief  of  the  poor  children  to  be  brought  up  and 
maintained  in  the  said  hospital.  And  one  other  equafthird  part, 
to  him  or  them  who  shall  first  ^ive  information  of  the  offences 
for  which  such  forfeitures  shall  grow,  and  prosecute  suit  in  the 
name  of  the  Chamberlain  of  the  said  city  for  recovery  of  the 
same  (anv  thing  in  this  act  to  the  contrary  notwithstanding.) 
Providecl  always,  that  this  act  or  ordinance,  or  any  thing  there- 
in contained,  shall  not  extend  to  any  person  or  persons  for 
brinfpng  or  causing  to  be  brought  any  victuals  to  be  sold  with- 
in this  city  and  the  liberties  thereof;  but  that  they  and  every 
of  them  may  sell  victuals  within  the  said  city  and  the  liberties 
thereof;  as  they  might  lawfully  have  done  before  the  making 
hereof;  any  thing  herein  contained  to  the  contrary  thereof 
in  anywise  notwithstanding.  Ulteriusque  nos  prctfaV  nunc 
Major  et  Aldermanni  ac  Vicecom*  civitalis  pra:d*  certificamus^ 
mod  ante  adventum  brevis  dicii  domini  Regis  nobis  mreciiy  et 
kic  huic  schedulas  annex'  Jac'*  Wagoner  in  brevi  illo  nominal 
eaptui  fuU  in  civiiaC  prced*  et  in  prisona  dicti  donC  Regis  nunc 
sub  custod*  nostrum  prcefaC  Vic*  detent*  Juit  virtute  cujusdem 
billas  originar  de  pC  debiti  super  demand'  quinque  librarum  le^ 
gaits  monetm  Anglice  versus  ipsum^  9  die  mensis  SepV  anno  reg* 
ni  domini  Regis  nunc  septimo^  ad  cur*  preed*  donC  Reg'  coram 
Sum/redo  Weld  Milite^  nuper  Alajorcj  et  Aldermannis  civitai* 
prasd*  in  prasd'  camera  Guildhalda  ejusd'  civitatiSy  secund' 
eonsuet'  civitat'  pra:d'  tunc  tent*  adsectam  Comelii  Fish,  came^ 
rarii  civitat'  Ijond'  super  act'  Communis  Concilii  prasd'  prasd' 
15  die  ApriiiSy  anno  4.  prced"  ut  prasf '  confecV  affirmat'^  cujus 

?ridem  bilUt  orig*  tenor  sequiiur  in  base  verba,  scilicet  Cornelius 
tshj  Camerarius  civitaV  jLond*  qui  7  die  Sept'  anno  regni  do^ 
mim  nostri  Jacobi  nunc  Regis  AngfiaSy  8fc.  septimOn  et  semper 
pasiea  hucusque  Juit  et  adhuc  existit  Camerarius  dicta^civitaC^ 
per  Robertum  Smith  attornaV  suum  petit  versus  Jacobum  Wo* 
goner  quinque  libras  legalis  monetas  Angliee  quas  ei  debet  et  in* 
jHsiedetinetySfC.  eo  quod  cum  in  Communi  Concilia  secumC  consti' 
eimd^  civitat'  prcedfin  Camera  *  Guildhalda  dictcB  civitaV  situaC  r  #124  a.  1 
Iff  parochia  saticfi  Michael'  in  Bnssieshaw  in  warda  de  Bassie* 
show  Land'  praed*  decimo  quinto  die  Aprilisj  ah*  Regni  dom' 
nosiri  Jacobi  nunc  Regis  AngF,  SfC.  quarto,  vigore  Sf  authori' 
iaie  Communis  Concilii  illius  ordin'  et  stabilit'  extitit,  quod 
nulla  persona  quascunque  non  existens  liber  civitat'  LonfT  ad 
aUquod  tempus  post  festum  sancti  Mich'  tunc  prox'  sequen' 
per  filiquem  colorem,  viam  aut  modum  quascunque  sive  directe 
vel  iwkrecte,  per  se  vel  per  aliqmm  alium,  ostenderet,  venderet, 
mU  ad  venditionem  pontret,  aliqua  mercimonia  aut  merchandisas 
quascunque  per  retaV  infra  civitat'  Land'  libertates  iuU  suburb' 
^usd*  sub  pcena  forisfacere  camerario  civitat'  Land'  pro  tern* 
port  existen'  ad  usum  Majoris  et  Commun'  ae  civium  diet'  ei* 
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.  viiai*  sumtnam  guinqtie  librarum  legalis  moneias  AfiglitB  pro 
guofibet  tempore  quo  talis  persona  osten^^ret,  vetideretj  out  ven* 
diiioni  esponeret^  aliqua  mercimonia  out  merchandisas  per  rr- 
iaV  infra  dicC  civitaC  libertal*  out  suburb^  ejusdem^  contra  w- 
ram  inUntionem  actus  Communis  Concilii  prad^.      Cumque 
tunc  et  ibid'  aulhorUate  prced^  ullerius  ordinal  et  stabifif  exli* 
iit^  quod  nulla  persona  quacunque  non  existens  liber  civil*  Loxi 
ad  aliquod  tempus  post  dictum  festum  sancti  Mich'  tunc  prox^ 
sequent*  per  aliquem  colorem,  viam  aut  inodum  quascunque  &• 
rede  vel  indirectCj  per  se  vel  per  aliquem  alium^  tenerdy  ofi- 
quQm  shoppam  aut  alium  locum  quemaioquc  inira  vel  extroydngr 
iDward  or  outward^  pro  ostensioncy  venditioncy  aut  positione  eU* 
quorum  mercimoniQrum  aut  merchandisarum  quorumcunque  ud 
vendidonem  per  viam  retal\  AngP  by  way  ot  retail,  aut  utere- 
tur  aliqua  arte^  artific\  occupation^  mj/ster\  aut  nuinuali  oc- 
cupalione   quibuscunqucj  Angl'   any  art.  trade^  occupation, 
ipy»iery,   or  handicraft  whaUoevor,    infra  civitaf  Lond^  aut 
libffrtal^  aut  suburb'  (jusd^  sub  poena  forisfacere  sumniam  fuiM* 
que  librarum  legalis  monetiB  Anglice,  pro  quolibei  tempore  quo 
talis  persona  teneret  aliquam  shoppam^  aul  ahsun  locum  quern- 
cunqUCy  infra  vel  extra^  AngV  inward  or  outward,  pro  osttn' 
sioncj  vendUionCy  aut  positione  aUquorum  mercimoniorum  aul 
merchandisarum  quorumcunque  ad  venditionem  per  viam  retoF 
nut  uteri  tur  aliqua  artCy  artipcioy  occupationty  myslerioy  out  um- 
nuali  occupatione  quibuscunaue^  AngP  any  art,  trade,  occupa- 
tioA,  myRtery,  or  handicran  wbateoever,  infra  tUci^  civitatem^ 
aut  liberiaV    ani  suburb*  ^usdem^  contra  veram   inienlkmem 
a^tus  pnsd*.     Cumque  tunc  et  ibidem  aulhoriiate  prced*  ulkrius 
inactilalum  exiitity  quod  omncs  qutn  quidem  poenoey  potnalHak^ 
forirfojcturas  et  pecuniae  summce  forisfudendce  virtute  dicti  ac- 
tus sive  ordiffis^  AngP  ordinance,    remperarentur  per  aciio' 
nem  debitiy  billaSy  sive  quereFy    commensand*   ft  prosequemf 
nomine  comerarii  civit'  Jf^nd*  pro  tempore  existtntisy  in  curia 
[  *  1S4  b.  j  region  Majestalis  *tenend^  in  camera  Guildhalda  civiiat'  Lowf 
xora$n  Domino  Majore  et  Aldermannis  ejusdem  civifai^  in  qfd- 
bus  null'  esson'  aut  legis  vadiatio  admiUerefur  aut  allocaretur 
pro  defend*.      El  quod  Camerarius  dictm  civitatis  pro  tempore 
existens  in  omnibus  sectisprosequend*  virtute  dict^  act  shoe  ordmis, 
AngV  or  ordinance,  contra  aliquem  ojftnsoremy    rectsperarti 
ordinar'  aisiag'  sectcsy    expendend*  in  et  circa  prosecuiianetn 
ejusdem.     Et  uU'CriuSy  quod  una  cequalis  tertia  pars  omnium 
forisfactur'  recuperand'  virtute  diet'  act'  (custag'  sectee  pro  re- 
cuperutionc  earum  exis/^nt'  deduct'  et  aliocai')  post  recuperu' 
iionem  et  receptionem  inde  soherttur  et  deliberaretur  Thesauro' 
rio  Hospitalis  ChrisLi  disponenday  Ang^  to  be  employed,  erga 
opem  pauper'  puerorum  educandorum  et  mamUenendorum  in 
dido  hospitali:  et  una  alia  asqualis  tertia  pars  ilU  vel  illis  qui 
primum  darel  information'  de  ojffensis  pro  quibus  tales  fbrisfac- 
turcs  surgerenty  AngV  should  grow,  et  prosequer*  sectam  in 
nomine  Camerarii  dict<s  civitatis  pro  recuperatione  earund'  ali- 
quo  in  dicto  aciu  in  contrar'  non  obstantCy  prout  per  preed'  actum 
communis  concilii  nrced'  plene  liquet.    Prced'  tamen  defendem^ 
actum  Communis  Concilii pra^d'  minime ponderam^  nee  poenamia 
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fodem  amtenktm  aliquatiier  verenspost  dicffestum  Sancii  Miekth 
elit  in  actu  prcdd^  meniiofuW  et  ante  affirtnaiionem  hujus  billcB  ori* 
ginalis^  scil.  dido  sepiimo  die  Sepiembris^  anno  regni  domini  noi* 
tri  Jttcobi  nunc  Regis  AngP^  Sfc,  septimOj  prasa  infra  did*  ci* 
viiairm  London j  viz.  in  parochia  Sandi  Chrisiopheri  London* 
nan  exislens  persona  liber  did(E  civitatis  usus  est  manuali  oeeu* 
patione  of  a  talloir-chandleri  contra  veram  intentionem  actus 
Communis  Concilii  prasd*  per  quod  actio  accrevit  prasjato  qua- 
renti  adpeiend*  exigend'  et  kabend*  deprasfato  defend*  diet*  quin* 
que  libras  mode  petit*  quas  dicC  defend*  prmfato  quasrenti  non^ 
dum  solvit^  licet  saspiusj  Sec.  ad  damnum  dicti  querenlis-  quinque 
MoUdorum  et  inde  producit  sectam^  8fc.  super  quam  quidem  billam 
original*  partes  prrnd*  placitaverunt^  et  sic  indeterminat*  de» 
pendit^  Sec  Et  hcec  est  unica  causa  captionis  et  detentionis  prasd^ 
Jacobi  Wagoner  in  prisona  et  sub  custodUa  prad*  quam  una  cum 
eorpore  suo  coram  diet'  Justiciariis  dicti  domini  Regis  apud 
Westmonaster*  ad  diem  in  brevi  prcedF  content*  parat*  habemus, 
una  cum  dido  breviy  prout  nobis  interim  per  idem  breve  prm^^ 
cipitur. 

In  this  case  it  was  resolved,  that  the  said  custom  of  London,  1^«  custom  of 
"  that  no  person  whatsoever,  not  being  free  of  the  city  of  Lon-  ij^JJl^n*^* 
*'  don,  shall  by  any  colour,  way,  or  mean  whatsoever,  directly  whatsoerer^not 
^^  or  indirectly,  by  himself  or  any  other,  keep  any  shop  or  any  ^ing  free  of 
*f  other  place  whatsoever,  inward  or  outward,  for  shew  or  pot-  LonSw  ^rfudl 
^^  ting  to  sale  of  any  wares  or  merchandizes  whatsoever  by  way  hj  any  colour, 
"  of  retail,  or  use  any  trade,  occupation,  mystery,  or  handi-  way,  or  mean 
['  craft,  for  hire,  pin,  i)r  sale,  within  the  city  of  London,"  J^^w^d*" 
in,   upon  the  whole  matter  disclosed   in  the  return,  a  good  rectiy,  by  him- 
*(ii) custom  (a);  and  that  such  constitution  made  according  to  f*i85a.  ] 
tbe  custom  all^;ed  in  the  return,  upon  pain  of  forfeiture  of 51^  self  or  aoy 


shop  or  any 

,    _     , , ^ ^ oranywaresormerchandk.. 

wiiatsoerer  by  way  of  retail,  or  use  any  trade,  occapation,  mystery,  or  hancucraft,  for  hire,  gain,  or 


other  place  whatsoever,  inward  or  outward,  for  shew  or  putting  to  sale  of  any  wares  or  merchandizes 


was  also  good.  SKZ"'^ 

,tSO( 
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■■le,  within  the  city  of  London,  is  a  good  custom.    And  an  ordinance  made  to  enforce  the  custom 

opon  pain  of  forfeiture,  is  good. 

Cro.  El.  352,  353.    See  three  cases  in  law,  &c.  339,  &c.      (a)  Bridg.  140.    4  Inst  249.  Carth.  Iff9. 

And  as  to  that.     1.  It  was  resolved,  that  there  is  a  difference 
between    such  a  custom   within  a  city,  &c.   and  a  charter 
panted  to  a  city,  &c.  to  such  efiect ;  for  it  is  good  by  way 
•f  custom  (b)  but  not  by  grant ;  and,  therefore,  no  corpora-*  (6)  Lutw.  564. 
lion  made  within  time  of  memory  can  have  such  privilege,  Salk.  204. 
iiulesti  it  be  by  act  of  parliament.     So  a  custom,  that  goods  ^od^'i^is. 
fore'v^fi  bou(*;ht(c)  and  foreign  sold  within  a  city  shall  be  for-  n  Co.  54  a. 
fieited,  is  good,  as  appears  Dyer,  Mich.  10  &  11  Eliz.  279.  but  87  b. 

\  Bridgman  140. 

Cart.  lis.        (c)  Moor  581.     2  Keb.  397.     2  RoU.  597.     Post.  126  a.  128a.     2  BrownL  287. 
1  Jones  162.    Dy.  279.  pi.  10. 


(a)  In  WoMey  and  Jnetherw.  Idle^  4  Burr,  freemao,  or  the  widow  or  partner  of  a  free- 

1958.,  it  was  held,  that  a  by-law  to  restrain  man,  should  sell  by  retail  in  the  city  of  York, 

I    fltrangers  from  usiog  a  trade  within  a  city,  is  or  the  suburbs,  is  valid  in  law.    Vid.  note 

Mod.    And  in  the  case  of  The  Jilajfor  of  (b).  Chamberlain  tf  Lmul^n's  ease,  Fol.  111. 

rorky,  fFqlbank,  4  Barn,  and  Aid.  438.  Iho  p.  427. 
Court  held,  that  a  custom  that  none  but  a 
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Waiihamr.       gucb  privilege  cannot  begin  by  charter  (b).    And,  therefore, 

N^forfriture  'n.  ••^^  ^'^^^  P^^  ®f  ^y  Reports,  Trin.  41  Eliz.  between  Wal- 

can  be  imposed  tKam  and  Austin  (c),  in  Communi  Banco^  the  case  was,  that 

upon  the  goocU  King  Henry  VI.  granted  to  the  corporation  of  (a)  Dyen  in 

0  a  su  ject.  Ix^ndon,  power  to  search,  &c.  and  if  they  found  any  cloth  dyed 
^ont^\27^h.  ^^^h  logwood,  that  the  cloth  should  be  forfeited ;  and  it  was 
Palm.  5.  adjudged,  that  by  the  patent  no  forfeiture  can  be  imposed  on 

1  Sid.  441.         the  gf>od8  of  a  subject,  and  therefore  in  ht^usmodi  casfibus  for* 

254.         ^^^^  ^^  poieniior  est  vulgaris  consuetudoj  quam  regalis  caneeMMio, 

So  it  appears  by  the  Reg.  105  b.  the  custom  of  Rippon  is,  quad 

(&)2BrowDl.     archiepiscopus  (b)  Eborum  ratione  dominii  sui  de  Ripontakm 

i^^>  ^^^-  liberlattm  in  vUla  prced*  habeai  el  a  tempore^  ^c.  haouit  quod 

^^^^  nullus  in  ead^  villa  uti  debeut  teu  contuevii  officio  sive  ntyUerh 

iinctoris  sine  licentia  ipsius  archiepiscopi. 
Darcy  v.Atten.  But  Trin.  44  Eliz.  in  an  action  on  the  case  between  Edward 
th^k  u^r  Darcy,  Esq.  plaintifi;  and  Thomas  Allen,  defendant,  the  caie 
and  making  of  was,  that  Queen  Elizabeth  granted  to  the  plaintiff,  that  be 
playing-cardti,  should  havt^  the  sole  traffic  with  (c)  playing-cards,  and  should 
|8  void.  ^^ly  import  them  from  beyond  the  sea  into  this  kingdom,  abo 

2^B^''n[i»7'  ^^^  ^^  should  have  the  sole  making  of  playing-cards  in  this 
Hob?2l2.  realm,  in  such  ample  manner  an  Ralph  Bows  had  it  befisre ; 
ilCo.  S4b.  and  it  was  adjudged,  that  the  grant  to  make  playing-cards 
%T  ^"nliLc  ^"'^^  °"^  ^^  restrain  trade  and  traffic  was  void,  because  trade 
Noy  173,'  174,  <^nd  traffic  is  the  life  of  every  commonwealth,  and  especially  of 
&c.  3Jn8t.  182.  an  island. 

3  Keb.  269. 

Hard.  55, 163.    2  Roll.  214.    Postea  129.    Cases  in  law,  &c.  131.    Lucas  131. 

And  it  is  true,  trade  and  traffic  cannot  be  maintained  or  in- 
creased without  order  and  government ;  and,  therefore,  the 
King  may  evociguildam  mercatoriam^  f.  e.  a  fraternity  or  society 
or  corporation  of  merchants,  to  the  end  that  good  order  and 
rule  should  be  by  them  observed  for  the  increase  and  advance- 
ment of  trade  and  merchandise,  and  not  for  the  hindrance  or 
Such  part  of      diminution  of  it.    And  it  is  to  be  known,  ihBUd)  guildan\%9i 
**>e  country       Siixon  word,  and  signifies  solvere^  t.  e.  that  all  of  such  fraternity 
tributaiy^""     ^^^''  ^^'  ^"bject  to  pay  scot  and  lot :  and,  therefore,  at  this  day 
among  them-    ,suchpartof  the  couutry  which  is  contributary  among  theoi- 
selvestopay      selves  to  pay  Common  charges,  is  called  the  guildable;  and  if 
cb^ges"  18        there  be  any  special  liberty,  it  is  called  the  franchise,  8  E.  &' 
called  the         (0  37  a.  b.  Jeffery  at  Hay  brought  an  action  of  trespass  against 
^'^«*^'*  an^   William  at  Ford  and  Robert  Gray,  that  they  wrongfully  with 
apeeiaHiberus  ^^^!^^  ^'^^  broken  his  fold  at  Hastings  :  the  defendant  pleaded, 
[  *  1S5  b.]  that  Johan  de  Frichborn  was  *and  yet  is  seised  of  the  manor 

it  ia  called  the  franchise.    Jefferif  at  Hay  v.  Wm,  at  Ford  and  Robwi  Gray.    PrescripCioQ  to  h««e  a 
free  fold  through  the  whole  town  of  H.,  &c.  so  that  none  in  the  said  town  ought  to  have  a  firae  fold 
^thont  agreement  made  with  the  party  pr^scribingr,  is  a  good  prescription. 
(</}  2  Brownl.  2S6.        (e)  2  Brownl.  287, 1 78.    2  Bui.  195. 

—■—.^—^■■1  -.1  ■  ■■»  !■■■.  !■■■ Ill  — ^■.^    »|        I     I     I  ^^.^^1— —^i— J^ 

(d)  Acc.  Rex  T.  Corporation  of  Borton^  **  the  case  is  cited  in  the  margin  with  a  r^ 

W.  Jones  162.    The  Corporation  of  ffeaven  **  fereoce  to  this  page*  and  not  to  5  Co.,  from 

V.  Brown^  Cro.  Eliz.  803.    Serjt.  Williams's  **  which  1  infer  that  the  reference  here  to 

dote  3.  Rexy,  KUderby^  1  Saiind.  312  c.  **  5  Co.  is  raistaken,  though  the  edition  of 

-  (c)  *'  1  cannot  find  any  case  in  5  Co.  Rep.  '*  8  Co.  in  1611,  a^ecs  with  this  edilioa." 

**  cither  of  this  name,  or  on  the  point  for  Note  in  SerJt.  Hiirs  Copy. 
**  which  the  case  is  cited;  and  in  8  lost  47., 
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of  Hafttinp  in  fee,  and  that  the  said  Johati  and  her  ancestorsy 
and  all  the  lords  of  the  said  manor  whose  estate  she  has,  a  tern* 
pore  cuj\  S^c.  have  used  to  have  this  franchise,  t •  e.  to  have  a 
free  fold,  (i.e.  tiberam  faldam)  through  the  whole  town  of  Hast- 
ing and  to  have  a  lock  of  wool  of  the  sheep,  so  that  none  in 
the  town  of  Hastings- ought  to  have  a  free  fold  without  agree- 
ment made  with  her ;  and  if  any  did  erect  a  fold  without  agree- 
ment, &c.  that  the  lords  for  the  time  being  had  used  to  abate  it, 
and  that  Jeffery  at  Hay  the  plaintiff,  set  op  a  new  fold  without 
agreement,  wherefore  the  defendants,  as  servants  to  the  said 
•K>han,  came  and  disjoined  the  hurdles,  and  abated  them,  &c. 
Aud  there  Parning,  Serjeant,  took  two  exceptions  to  this  pre* 
scription.  1.  That  it  is  in  the  negative,  $eiL  that  none  ought 
to  have  a  fold.  S.  Because  every  one  of  common  right  might 
have  a  fdd  in  his  own  land,  and  therefore  it  wovld  be  against 
reason  to  oust  him  out  of  that  which  the  common  law  gives  him  ; 
and  although  he  said  that  the  lords  have  used  to  have  a  free 
fold,  that  is  of  common  right  also,  yet  that  cannot  take  from  a 
man  that  which  common  right  gives  him  :  ei  non  allocatur ^  be*  a £.4. 5. 
cause  the  prescription  contains  an  affirmative  with  a  negative, 
and  every  prescription  is  against  common  right:  then  the 
plaintiff  replied  and  said,  that  the  defendants  have  justified  the 
abating  of  the  fold,  by  reason  of  the  seigniory  of  Johan  :  to 
which  we  say,  that  the  place  where  the  fold  is  set,  is  out  of  the 
lordship  of  Johan,  &c.  and  no  plea,  because  the  said  Johan 
claims  the  said  franchise  through  the  whole  town  of  Hastings, 
as  well  out  of  her  lordship  as  within;  whereupon  the  plaintiff 
made  another  replication,  by  which  case  it  appears,  tnat  aU 
though  folding  or  sheep  is  for  the  maintenance  of  tillage  (which 
is  80  much  esteemed  and  favoured  in  law)  yet  by  custom  and 
usage  a  man  may  be  barred  thereof  upon  his  own  land,  and 
another  than  he,  of  whom  the  land  is  neld,  may  have  it ;  and 
therewith  agree  3  E.  3.  3  a.  John  de  Sedgeford's  (a)  case,  (a)9Browiil. 
where  the  Prior  of  Trinity  of  Norwich,  lordof  the  manor  of  ^^* 
Sedgefofd,  made  the  like  prescription.  Mich.  S3&33Eliz.  in 
Bmnco  Regisy  Sir  George  (6)  Farmour  brought  an  action  on  Fanmmrr. 


the  case  against  Brook,  and  shewed  that  he  was  seised  of  the  ^rooA, 
manor  of  Torcester,  in  the  county  of  Northampton,  in  fee.  and  ^I'^^yy^^^*^ 
that  all  the  tenements  of  the  said  town  are  held  of  his  saia  ma*  ofcertaiD 


nor,  and  shewed  that  a  temp'  cuf  etc.  he,  and  all  those,  &c«  l^ouses,  parcel 
had  had  a  bake*honse  parcel  of  the  said  manor,  maintained  at  J^hoiiMlSS[e  di 
their  charge ;  and  that  this  bake-house  was  sufficient  to  bake  bread  to  be 
bread  for  all  the  inhabitants,  and  for  all  passengers  through  soldtoaDvper- 
the  same  town  ;  and  the  bread  so  btiked,  had,  u^,&c.  to  be  boua^^paraeT" 
sold  at  reasonable  prices,  and  that  no  other  person  within  the  of  tbe  manor, is 
said  town  has  used  to  bake  any  bread  to  sell  to  any  person  ;  •  reaaonable 
and  it  was  adjudged  ♦a  reasonable  custom  by  t  SirChr.  Wray,  I  *  ^^  ?!  J 
el  toiam  curiam^  and  yet  this  custom  restrains  a  man  from  ex-  n^^']^  cm/on 
ercising  his  trade  within  a  certain  plsce,  vide  Regist.  105, 127.  v.  Luhehye^ 
11  H.  6. 19.  9  E.  3.  4(d).  There  are  divers  customs  in  London  2Saund.ii7. 

^  (6)  1  RoU.  559. 

1  Leon.  142.    Oiren  67.    Raym.  327.    Bridg.  140.    2  Brownl.  179.    2  Bnlst.  195.   Cr.  £1.  203»  204. 
5tylca421.  2  RolL  Kcp.20i.  LiURep.250.    t2Cro.596.  Cumbcrb.53.  Lucas.  CuftomaofLondon. 

(o)  yid«  note  (b)  Chamberlain  of  London"  t  catCy  Vol.  III.  p.  127. 
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Cnstoms  of  wfaich  are  against  common  right,  and  the  rale  of  the  common 
London.  ]||^^  nn  j  yet  they  are  allowed  in  our  books,  and  eo  potius^  be- 

cause  thev  have  not  only  the  force  of  a  custom,  but  are  also 
(a)  Cr.Car.347.  Supported  and  fortified  by  authority  of  (a)  parliament.  1.  They 
Hardr.  303.  Ij^yq  ^  custom  Concerning  the  arrest  and  imprisonment  of  the 
(6)  Hardr.  303.  body  of  a  man,  that  the  creditor  may  arrest  the  (6)  debtor 
Br.  London  24.  before  the  day  of  payment  to  drive  him  to  find  sureties,  L.  5£. 

4.S0a.  llH.6.3a.and2H.7. 15.  SH.4.12b(E).  8.  They 
(c)  2C0.32  a.  have  u  custom  to  enter  the  house  of  another  which  ia  his  (c) 
5  Co.  91  b.  castle ;  and  therefore  the  custom  of  London  is,  that  when  a 
EUz  753   ^^   chaplain  or  a  priest  has  a  woman  in  his  honse  or  chamber,  and 

I  Bui.  146.        one  hath  an  ill  suspicion  thereof,  he  who  hath  such  suspicion 

II  Co.  82  a.  may  come  to  the  constable  of  the  ward  (d)  or  beadle,  jana  with 
Br.^nl^u874  ''''^  ^^y  enter  into  the  house  or  chamber  of  the  chaplain  or 
Br.  London  5.  priest,  and  commit  the  oflender  to  prison,  8  H.  4.  12  b.  9  H.  7. 
Br.  Cuatom  10.  15.    8,  By  their  custom  the  goods  of  a  man  in  which  be  hath 

an  absolute  property  may  be  forfeited,  as  in  the  case  before  of 
foreign  bought  and  foreign  sold.  4.  They  have  a  custom  which 
alters  the  course  of  justice,  sdL  where  an  action  is  brought  be- 
fore one  Judge,  to  remove  it  pending  the  plea  before  another, 
as  10  H.  6.  15  a.    In  an  action  of  debt  on  an  escape  of  a  man 
taken  by  capias  on  a  statute  merchant  at  the  plaintiff^s  suit, 
the  defendant  said,  that  the  custom  of  London  is,  that  where  a 
(«)4lnat.248.   plaint  is  affirmed  before  the  SheriflT  of  London  («)  that  the 
is^Fitz^Pre-  ^^V^^  ^^  ^^^  suggestion  of  the  plaintifTor  defendant  may  seed 
aeration  4.       for  the  parties ;  and  if  it  be  found  on  examination  before  the 
Br.  London 30.  mayor,  that  the  plaintiff  is  satisfied,  he  may  award  that  the 
Br.  Cuatom  60.  plaintiff  shall  be  barred  ;  and  that  the  plaintiff  affirmed  a  pbiat 

of  this  matter,  and  was  examined  before  the  mayor;  and  on  ex« 

amination  it  was  found  that  part  was  paid,  and  that  the  plain- 

tiff  bad  taken  a  bond  for  the  residue,  tdeo  the  mayor  awarded 

that  be  should  be  barred,  and  it  was  adjudged,  that  the  custom 

was  good,  for  that  examination  was  pending  the  action  ;  aad 

K^?248^**  ^^^^^^^t  if  they  prescribe  to  examine  it  after  (/*)  judgment, 

"* '  'oide  1  E.  4.  6  b.  executors  charged  in  London  on  a  simple  (g) 

contract ;  15  Eliz.  Dyer,  in  London  the  mayor  (A)  who  is  tie 

coroner  shall  not  pronounce  the  judgment  upon  the  outlawry, 

Se^Ktorn'to^    but  the  recorder.     And  many  exceptions  were  taken  to  the 

the  A4ii«««         return,  because  the  custom  alleged  in  the  beginning  of  the  re* 

«efyiHL  turn  was  not  pursued.     For  the  custom  there  alleged  consists 

•Or)  5  Co.  82  b.   ttjmi  two  general  parts,  aciL  the  mischief  and  the  remedy ;  the 

N  ^3*^SwUib  ™>^h>^^  ^®''®  A^®*     1- If  any  were  difficult.    5?.  If  detective. 

328^32*9.        '  ^*  If  A  ^^^  casearines  which  emeniV  indigeat ;  the  remedy  is, 

Potteft  133  a.     that  the  uMy or  and  aldermen  with  the  assent  of  the  commonalty, 

"]  ♦  126  b.  ]  have  power  by  the  custom  *apponere  remedrum^  which  remedy 

f^^'hlu^  ought  to  have  five  qualities.  1.  Remedium  debet  esse  congruum^ 

^  it  ought  to  have  fit  proportion  and  congruity.    S.  It  ought  te 

be  bones Jidei  consonum.    3.  It  ought  to  be  raiiani  amsonum. 


(b)  In  Brooke's  Ab.  London,  pi.  24.,  and  **  rested  before  the  day  of  payment.**    Vid. 

also  in  Day  ▼.  Savadge^  Hob  86.  the  custom  Yin.  Ab.  Customs  of  London,  O.    B9rt9m  f. 

is  differentl V  sUtedt  and  it  is  there  said,  *'  If  Beckman^  S  T.  R.  7^3.    £mmersoQ  on  tk 

«*  »  debtor  heevmxibftigiHve^  be  may  be  ar-  City  Courts,  62. 
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4.  Pro  communi  uUiitate  civium  et  aliorum  fid^Hum  ad  amJkm 

civitaiem  cor{fit^entium.    5.  Quod  sit  utile  Regi  et  populo.  And 

it  was  objected,  that  t|)e  said  coDstitqtipp  appoints  a  remedy 

which  has  but  one  of  the  said  five  qualities ;  for  it  provides 

only,  as  appears  by  the  express  words  of  tl^e  coustitulion  for 

the  benefit  of  the  freemen  of  the  said  city,  sciL  ^^  for  avoiding 

*'  of  such  prejudice  and  damage  98  groweth  to  the  freeipen  of 

^^  the  said  c|ty,&c.  and  to  provide  for  the  commpn  profit  and 

J^  good  of  the  jfreemen  and  citizens  of  this  city,  it  is  therefore, 

^^  &c.**  by  which  it  appears  that  this  remedy  was  only  made  for 

th^  freen^en  pf  the  city,  and  so  not  pursuant,  et  non  allocatur^ 

bfVpause  it  appears  to  the  Court,  that  this  remedy  has  all  t)ie 

saiid  five  qualities,  and  therefore  it  was  resolved,  that  it  need 

not  be  averred  by  the  pfirtj.     Fide  46  E.  3.  16  b.  no  price  (a)  («)  sco.  M  b. 

Qf  money  shall  be  Qxpres^ed  in  th^  writ,  because  it  appears  of  ^t.  pl«  8^ 

itself,  12  H.  4.  17.  the  son  (6)  withip  age  brings  an  assise  of  f^f^StS* 

lyiortdancester,  he  need  not  aver,  that  it  is  within  the  time  of  &c.  13. 46£;it 

lipnitation,  for  it  appears,  vide  Plow.  Qom.  (c)  Partridge's  case,  ^^,** 

87,  the  same  ground,  vide  26  H.  6.  Card,  (d)  58,&c.  piowd%b!  *" 

fiqcl.  pi.  86.     13  H.  4. 17  a.     Br.  Mortdancester  8.    7  Co.  39  b.    11  Co.  25  a.        (c)  >  Go.  $4  b. 

(«f)  d  Co.  54  b. 

Put  for  the  better  unidqr^tanding  of  the  true  reason  of  the  2?!?''^^^'' 
resolution  in  this  case ;  first,  it  was  observed,  that  one  may  be  J^JJf^^?!^ 
iibetc  (e)  hqmo^  that  is  a  freeman  of  London  by  th^ee  ways,  $cii.  wtyi.   u  By 
1.  By  seitvice,  ^9  he  >vho  serves  his  apprenticeship.    S.  By  eempe.   9.B7 
t)irt|iright,  as  he  \Kho  is  the  son  of  a  freeman  of  London.  3.  By  ^rJ^lJe  of 
redemption,  that  is,  by  allovrance  of  tl^e  Coairt  of  Mayor  and  tkp  Court  «f 
Aldermen,  and  all  these  three  ways  are  allowed  by  the  custom  Mayot  ^ 
of  the  city  ol  London,  and  by  ivq  other  means  can  a  man  be*-  Aldermen. 
ooine  ^  CreemajOL  of  Lpndo^  :  for  none  can  be  made  Oree  of  the  2M^^|^!rt!!250 
city  of  London  by  charter ;  and,  therefore,  it  appears  in  Rot.  2  Anden  27«  ' 
Pat.  32  E.  3.  in  Turri  Loudon^  that  King  Edward  III.  grated  277.  ^Buistr! 
to  J9hn  (/)  Falcount  de  Luca  apothecary,  citizen  of  London,  ^^^  ^^ 
guodf  ipse  omnibus  libettnlibus  quits  cives  civitatis  pnsd'  hfibens  (/f  §'Brownl. 
€ade^i  cvoilate  et  alibi  ii^fra  reguum  nostrum  Angliqe^  habeat^  286, 287. 
gaudfiat^  et  utalur^  et  quod  de  iribiis  denqriis  de  libra^  et  omnibus 
aliis  prceslalionibus  et  custumis  quas  alienigence  de  bonis  et  iTier* 
chandisis  suis,  ifi/ra  reg^  AngP  solvere  tenentur.^  dfi  proprOs  bonis 
et  merchandises  ipsius  Joh^  infra  idem  regrC  ad  totafn  vitam  suam 
siLquieiuSy  et  quod  plus  quam  alii  cives  nostri  London  indigena^ 
pro  custumis  merchapdisarum  et  aliorum  bonorum  suorum  ngbis 
solvtuit  solvere  non  teneatur^  nee  ad  hoc  aliquaUter  compeUatur* 
But  all  these  words  do  not  make  him  a  freeman  of  London, 
ibr   lie   ought  to  attain    unto   it   by  one  of  the   said   three 
ways,  according  to  the  said  custom.    And  it  was  said,  that 
be  was  the  first  apothecary  that  ever  was  in  this   kingdouK 
^And  it  was  resolved,  that  it  ap|>ears  that  the  remedy  appoiated  f*  127  a.  \ 
by  the  said  constitution  has  all  the  said  five  qualities.  The  remedy 

appointed  1ia9 
all  the  necessary  qualities. 

1.    Quod  remedium  pned^  fuit  congruum^  that  is,  apt  and  i.iumedi$m. 
portionable  to  the  offence,  for  it  appears  by  act  of  common  -^  cMgrwmm. 
council  in  3  Edw.  4.  which  inflicts  the  penalty  of  40^.  upon  a 
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foreigner  who  keepn  an  open  shop,  ftc.  that  he  who  keeps  an 

inward  shop  is  a  greater  offender  than  he  who  keeps  an  open 

shop;  for  London  is  a  market  (a)  overt  every  day,  except 

only  the  (ft)  sabbath  day,  but  secret  places  in  corners,  as  the 

case  of  the  said  James  Wagoner  is,  is  more  dangerous  and 

offensive  than  outward  shops,  for  there  he  may  use  deceit,  and 

is  not  subject  to  any  search  (c)  ;  qui  male  agii  odii  lucem^  and, 

jPfior  of  Dun-   omfda  delicto  in  averto  kviora  sunt.  In  11  H.(6.),7.  19  a.  b.  the 

atabie        prior  of  Dunstable  brought  an  action  on  the  case  against  J.B. 

jJ'b.        butcher,  and  declared  that  he  was  lord  of  the  town  of*  Dun- 

If  one  who  is    stable,  and  that  he,  &c.  had  a  market  twice  in  the  week,  and 

tordof  a  town  ^y^^  correction  of  the  said  market,  and  that  all  butchers,  and 

wiUdnJ^e^      all  Others  who  sell  meat  or  any  other  commodity  which  came 

town,Uierecan-  to  the  said  market,  that  they  ought  to  sell  them  in  the  High 

xM|ibe  acna-    gi^eet  of  the  said  town,  upon  the  prior*8  stalls,  paying  W.  to 

ty  to  Mlfm^  ^^^  prior ;  and  that  the  defendant  is  a  butcher,  and  sold  his 

In  his  own        meat  such  a  market  day  within  his  own  house  occulitj  and  had 

SCSf  tds'^      procured  others  so  to  do,  by  which,  &c.  the  defendant  pleaded 

^     ^'       that  he  was  a  householder  in  the  said  town  of  Dunstable;  and  all 

288.   5^0^83  those  who  are  householders  in  the  said  town  of  Dunstable  have 

b.   Dyer  122.    used  a  tempore  cujus^  Sfc.  to  sell  their  wares,  &c.  every  market 

Sm^^ss^  6**  ^*^y  '"  their  own  houses,  or  where  ever  else  they  pleased ;  and 

29b.   Moor'    there  Cotesmore  who  gave  the  rule  in  the  case,  and  the  reason 

360. 625.    2      of  it,  said,  this  prescription  is  not  to  the  purpose;  for  if  the  prior 

PtoV^34*   1      ^^^  market  within  the  town,  and  is  lord  of  the  town,  yon 

Anders.  a44.      cannot  prescribe  to  sell  meat  in  your  own  house  on  the  market 

2  Anders,  lift,   day  (p) ;  for  the  market  cannot  be  but  in  an  open  place,  and 

9  Co  66  b'       the  prior  then  would  lose  the  benefit  of  his  market,  if  they 

(b)  9 Co.  66b.  mignt  sell  their  wares  in  their  houses,  and  also  where  be  has 
Cr.  Jac  280.  the  correction  of  the  market  and  to  see  if  the  things  which 
s^-  ^^\  shall  be  sold  are  lawful  and  vendible,  which  cannot  be  tried 
Jones  156,' 157.  ^X  ^18  officer  if  it  be  not  in  open  market,  and  also  he  would 
Cawly78.'  Dy.  lose  his  toll  of  the  things  sold  ;  so  that  when  the  market  be- 
J^^-P^vJ^-  longs  to  the  prior,  which  ought  to  be  held  in  the  market- 
47.  ^2  Brown,  pl&^e  appointed  for  that  purpose,  he  cannot  +  hold  a  market 
288.  in  his  own  house,  but  in  the  common  place,  upon  the  market- 
London  bas  a  day ;  wherefore,  &c.  And  as  it  hath  been  said,  Liondon  has  a 
market  every  market  every  day  in  the  week,  Sunday  only  excepted,  vide 
sUSbiy  olty  Mich.  32  and  S3  Eliz.  in  the  Fifth  Part  of  my  Reports,  (iSa. 
excepted.         a  constitution  (£/)   in  Liondon,  that  all  broad  cloth  by  citizen 

(c)  8  Co.  37  b.  ^^  foreigner  shall  be  put  up  to  sale  at  Blackwell  hall,  so  that 
9 Co.  66  a.  *  it  may  appear  to  be  saleable.  And  note  there  a  penalty  in- 
2  Brown.  288.  fiicted  for  the  restraint  of  a  lawful  act,  but  here,  of  an  un- 
1 4  T.  R.  274.  l^^ful-  -And  therefore  if  a  foreigner  who  keeps  an  open  shop 
[  *  127  b.  ]   *ball  forfeit  forty  shillings,  he  who  is  a  foreigner  *and  oifi*nds 

(lO  1  Roll.  364.  3  Leon.  264.  Hob.  212.  Moor.  580.  2  Jones  145.  Cr.  Car.  498.  Treb.  Afgn- 
ment  in  Quo  Warranto  33.  Pollexfen's  Argument  in  Quo  Warranto  81.  Hard.  56^  210.  Luie  24. 
Bridgm.  143, 141.    2  Roll.  Rep.  115.    1  RoU.  366.    2  Brown.  287,  288. 


(f)  Acc  Br.  Prescription  08.   Roll.   Ab.  Tewke$hury  t.  Ditton^  6  East  448. 

Market  C.  p.  1.     Via.  Ab.  Market  U.  2.  {g)  Wd.  note  {u).  Chamberlain  of  LomJcnt 

Contra,  Roll.  Ab.   Customs  £.  pi.  15.     Vin.  ca$e^  Vol.  III.  p.  127. 
Ab.  Customs  £.  pi.    15.     Vid.  BaUffft  of 
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in  Becret  corners  is  worthy  to  forfeit  5/.    And  it  was  also  ob- 
served, that  the  value  of  an  ounce  of  silver  since  3  Ed.  3.  has 
been  raised.    Also  remedium  fuit  cangruum  in  respect  of  the 
manner  of  punishment,  sc.  by  imposing  a  pecuniary  pain,  and 
not  a  corporal  pain,  sc,  imprisonment ;  and  therewith  agrees 
the  said  case  of  Biackwell-hall,  Mich.  3S  and  33  Eliz.  and 
Trin.  38    Eliz.  in  the  Fifth  Part  of  my  Reports,  fol.  64  a. 
Clark^s  case,  (a)  a  constitution  cannot  be  made  on  pain  or  (a)  2  Inst  54. 
imprisonment  (h)  ;  and  the  case   cited   before  of  Trin.   41  L^^^*^^' 
Eliz.  inter  Waltham  (b)   and    Austen,  that   a  constitution  lii,l%\^S' 
cannot  be  made  on  pain  of  forfeiture  of  goods ;  therefore  it  2  Roi.  3^. 
ought  to  be  on  a  reasonable  pecuniary  pain,  or  not  at  all.  ^^  ^*    ^ 

1  Jones  162.    Cr.  Argument  22.    2  Brown.  288.    Bridg.  141, 142.         (b)  Ante  125  a.  Paim.  5. 

2  Inst.  47.    Djrer  279  b.  in  Mtrg, 

S.  Remedium  fuit  bonce  Jidei  consonutn:  for  the  remedy  is  2.igtfwfe>w 
to  suppress  that  which  is  done  mala  fide  and  in  deceit  to  de*-  ^^!!!^'^^ 
fraud  the  said  custom. 

8.   Remedium  fuit  rationi  consonum  ;  for  it  is  the  rule  of  3.  Remtikmm 
law  and  reason,  quod  (c)  tlam  delinquent  magis  puniiur  quam  -^/^f^ 

palam.  •  comomm. 

4.  Remedium  fuit  pro  utilitate  civium  et  aliorum.   1.  Civium,  4.RemkUmm 
for  foreigners  are  not  subject  to  scot  and  lot,  &c.     2.  Aliorum^  Me^dvktmn 
for  the  confluence  of  people  from  all  the  parts  of  the  realm  to  mUwum. 
Lfondon  produces  three  great  inconveniences.     1.  Depaupera^  ^e)  2  Brown. 
tionemy  sc,  impoverishing  of  all  the  good  towns  in  England.  288. 

S.  Depopulationemy  depopulation  of  towns  in  every  country. 
3.  Destruclionem^  destruction  in  the  end  of  all  trades  and 
tradesmen  in  every  part  of  the  realm.  4.  Cvoium  et  aUorumy  by 
the  pestilence,  by  reason  of  the  multitude  of  people,  and  pe»« 
tering  of  the  air,  whereby  it  is  dangerous,  not  only  to  the  sub- 
jects, but  also  to  the  King  himself,  and  the  great  lords  who 
attend  upon  his  royal  person. 

5.  Remedium  fuit  utile  Regi  etpopulo  ;  not  only  for  avoid-  b.itfm^ifum 
ing  the  pestilence  as  before  is  said ;  but  also  if  London  should  /^^te  Regi 
daily  increase,  it  would  be  in  time  so  populous,  that  it  would  ^'  P^P^* 
become  ungovernable  by  the  magistracy  of  the  city :  and,  as 

when  the  city  of  London  (which  is  ianquam  (d)  epitome  to*  («()  post.  130a. 
tius  regni)  is  not  well  governed,  all  the  parts  of  the  kingdom 
find  the  inconvenience  thereof;  so  when  this  city  is  well  zo^    . 
verned,  all  the  parts  of  the  kingdom  are  kept  in  better  oroer, 
quod  utile  est  Regi  et  populo.    Also  the  city  would  become  so 
populous  that  it  would  not  be  subject  to  search,  &c.  whereby 
miud  and  deceit  would  increase  in  all  wares  and  vendible 
commodities,  not  only  to  the  prejudice  of  the  city  itself,  but 
also  of  the  King  and  the  whole  realm.     Secondly,  it  was  ob- 
jected, that  the  said  return  consists  much  in   recital,  which 
ought  to  have  been  directly  and  certainly  alleged.     To  which 
it  was  answered  and  resolved,  that  this  is  not  on  a  demurrer 
in  law,  but  a  return  on  writ  of  privilege,  upon  which  no  issue  strange  537. 
can  be  taken,  or  demurrer  joined,  neither  upon  our  award 

(b)  Yid.  note  (a),  dark's  cmsc.  Vol  III.  p.  1S9. 


SM  City  op  Lonbon's  GAte.    Part  VIII.-^ISS  a.— 128  b. 

[  *  128  a.  ]  b^relif  doih  «irf  #Ht  of  ^itor  lie,  knd  therefore  the  *return  is 

no  other  bat  to  infornfi  th^  Court  of  the  truth  of  the  matter^ 
t2RoU.Rep.  In  which  such  d  t  pr^itfe  certainty  is  not  required  as  in  plead- 
158-  Inff «    Thirdly^  it  was  objected,  that  by  the  statutes  of  9  E.  3.  c. 

L  and  2.  05  E.  9.  c.  9.  27  B.  9.  o.  1 1.,  &e.  it  was  enacted,  that 

etery  one  might  sell  any  eoniBioditieS)  or  things  saleable  in  any 

city,  &t.  in  gross^  or  by  retail,  and  that  every  statute,  charter, 

letteri  patent^  proclamations,  nsage,  allowance,  or  judgment 

to  the  contrary  are  void.    To  which  it  was  answered  and  re* 

solved,— 

1.  ThaeUtuiet      ^*  That  the  statutes  extend  only  to  merehants,  aliens,  and 

9  £.3. 0.1  and  denizens^  which  import  and  export  vendible   things^  and  do 

3.  25fi.3.  c.    noi  extend  to  lake  away  the   custom  of  a  city  of  ibreigo 

only  tomCT-     bought,  (a)  foreign  sold,  as  it  was  resolved,  ui  supra^  Midi. 

chants,  aHerii,   10  and  1 1  Elis.  Dyer,  in  the  casef  of  the  city  of  York ;  and 

^  ?^^^**    ^^^  ^^^  statute  of  2  R.  2.  cap.  1.  which  restrains  the  sale  of 

luScKport''*    wares  by  retail,  &c.  by  merchants,  aliens,  &c. 

reiidlb&  tklBg#»  aftd  do  mot  extend  to  take  awa^r  the  cnttom  of  a  city  of  foreign  bought  and  for^ 
•old.        (a)  Ante  125  a.    2  Brown.  2S7.    Vy  279,  pi.  10.    MoOr  582.  2  RoU.  597.        1  Sand.  312. 

Cr.m^iie. 

2.TbeMrfU^  2.  These  statutes  do  not  extend  to  tallow-chandlers,  or 
^tra^'tad.  ^^^^  ^^^^  lil^®  artificers,  nor  to  any  manufactures  made  by 
S^  chaadlen,  ••'^m  within  the  realm. 

Ac.  or  to  mannfaetores  made  by  them  within  the  realm. 

3.Notwith^  9.  It  appears  by  the  ludgment  of  the  whole  Parliament^ 

Si'^d^eto-  ^^^  (*> ''  *'^"*  *•  ^^'  ^-  ^^^^  notwithstanding  all  the  said 
tntee,  noone  statutes,  M  ^*s  niot  lawfbl  within  the  city  or  Liondon  (the 
whatsoever  chartet^  Whef^f  are  established  and  confirmed  by  many  Par- 
ft^man  oTthe  l™wC**0  ^^  ^^7^  ^o  he  merchant,  alien,  denizen,  or  other 
city  of  London  H^e  man  w^afHoeter,  who  was  a  stranger  or  foreigner  to  the 
could  sell  any  )ibet*ty  6(  the  City  df  London,  ^riV.  who  was  not  a  freeman  of 
]^*wuSwith.  ^^^  said  city,  to  sell  arty  merchandizes  by  retail,  &c.  within 
in  the  said  t^  said  city  ;  ahd  by  tfte  same  act  it  was  ordained  and  esta- 
^-  (^fished,  tl^Bt  as  welithe  drapers  and  sellers  of  clothe,  as  other 

(6)41nst.249.    merchants  wPth  other  merchandizes,  as  wine,  iron,  oil,  wax, 

aAd  other  things  appertaining  to  merchandize,  be  free  to  sell 
in  gross  their  nierchandize,  iciL  their  cloths,  iron,  oil,  waxj 
tfnd  other  their  merchandizes,  as  well  to  any  of  the  king's 
snbjects  ais  to  the  citizens  of  London,  notwithstanding  any 
liberty  or  franchise  granted  to  the  contrary,  which  act  bad  been 
made  it^  vaiii,  if  the  city  of  London  Inid  been  reetrained  by 
the  said  former  acts :  but  because  the  said  act  did  tend  to  the 
^eat  hindrafOce  of  the  Mayor  and  citizens  aforesaid,  and  very 
nke  to  be  the  desti^uction  of  the  citizens,  afnd  against  their 
(c)  4  Inst.  249.  grants  and  confirmations,  as  the  next  Parliament,  sciL  anno  (c) 
CottonRecords  9  Hen.   4.  an    Act   of  Parliament    not  printed   was  made, 

(which  is  to  be  seen  in  Rot.  Pafliamenti  apud  Glou^  S8  Ode- 
Note,  bris  anno  9   Hen.  4.)  in  these  words  following,     //cm,  the 

Commons  pray,  that  as  by  divers  Kings  of  l^gland,  yoof 
progenitors  and  predecessors,  our  sovereign  lords,  by  their 

charter  confirmed  by  you  by  authority  of  Parliament  amongst 

[  *128  b.  ]  other  franchises  and  liberties  to  the^  Mayor  and  ciCisEens  oTLon- 
don,  and  tbdir  suceesaors,  it  has-  beea  gfrarnlod,  that  no  mer- 
chant estranger  to  the  liberty  of  the  said  city  should  sell  any 
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merchandizes  within  the  liberty   of  the    said  city  to  other 
merchant  stranger,  nor  such  merchant  stranger  shoold  buy 
of  other  merchant  stranger  any   merchandizes,  under  for* 
feiture  of  the  said  merchandizes :  which  franchises  and  libera 
ties  the  said  Mayor  and  citizens  of  London  which  now  are,  and 
their  predecessors,  by  authority  ef  the  said  grants  and  con- 
firmations, have  had  and  enjoyed  ever  since  till  at  your  last 
Parliament  holden  at  Westminster,  in  the  which  by  authority 
of  the  same  Parliament  their  said  article  of  their  said  liberties 
was  revoked  and  annulled  by  statute,  so  that  as  well  drapers 
and  sellers  of  cloth,  as  other  merchants,  with  their  divers 
merchandizes,  as  wine,  iron,  oil,  and  wax,  and  other  things 
belonging  to  merchandizes,  are  free  to  sell  in  gross  their  cloths 
and  other  their  merchandizes   aforesaid,  as  well  to   any  of 
the  King's  liege  people,  as  to  the  said  citizens  of  Liondon,  not^ 
withstanding  any  franchise  or  liberty  granted  to  the  corftrary ; 
to  the  great  prejudice  of  the  Mayor  and  citizens  aforesaid,  and 
the  Ukely  destruction  of  the  said  citizens  against  the  grants  and 
confirmations  aforesaid  ;  that  it  would  please  you  our  sove- 
reign Lord,  with  the  assent  of  the  Lords  Spiritual  and  Tem- 
poral in  this  Parliament  to  repeal  and  annul  the  said  statute 
m  your  said  last  Parliament  touching  that  article :  so  that  the 
said  Mayor  and  citizens,  and  their  successors,  be  entirely  re- 
stored to  their  said  liberties  and  franchise  by  statute :  so  that 
from  henceforward  no  merchant,  being  a  stranger  to  the  liberty 
of  the  said  city,  sell  any  merchandizes  within  the  liberty  of 
the  said  city  to  other  merchant    stranger ;    nor   that  such 
merchant  stranger  bay  of  other  merchant  stranger  any  sucb 
merchandizes  within  the  liberty  of  the  said  city  under  for* 
fetture  thereof.     Saving  and  reserving  tp  all  lords,  knights, 
esquires,  and  all  other  lie^e  denizens  of  our  sovereign  lord 
the  King,  power  at  their  wilt  to  buy  within  the  liberty  of  the 
said  city  of  any  merchant,  stranger,   merchandizes  in   ^ross 
to  their  own   use,   so  that   they  do  not  sell  them  again  to 
any  other.      The   King  wills,  that  the  citizens  of  London  Anfirer. 
have  their  liberties  and   franchises  touching  this  article,  as 
entirely  as   they   had    before  the   last   Parliament  held   at 
Westminster,  the  statute  made  at  the  said  Parliament  not- 
withstanding.     Nota,   reader,   this  act  is  not  only  a  good 
exposition  and   explanation   of  the  former  statutes  *touch-  r^lSda.! 
ing  this  matter :  but  also  a   good  demonstration  of  the  cus- 
tom and  liberty  of  the  city  of  London  in  these  points.     In  ^J^^^^^ 
London  a  citizen  and  freeman  may,  by  their  custom,  devise  t.ondon|/aci- 
in  (a)  mortmain  (i),  notwithstanding  the  statute  of  mortmain  tizen  and  free- 
be  to  the  contrary ;  and  so  in  other  like  cases.     Vide  8  H.  7,  2*"*,°^^ JST 
4b.    9H.6.S8.    7H.6.  la.    43  Ed.  3.26b.    28  Ass.  25.  SSn  ".^SSii^ 
5  H.  7.  10  a.     11  H.  7.  21  a.    23  Eliz.  Dyer  373.  for  all  the  sundinf  a» 
customs  of  London  are  established  and  confirmed  by  act  of  '^''^^^ 
parliament,  as  appears  by  this  retorn.  Man  Wissl 

IRoU.556.     Dyer  255.  pi.  3. 373  b.  pi.  13.    Br.  Cast  41.  7  Br.  Dev. 51,23,    5  H.7.19  b.  7K.6I 
la.    26  Am.  24. 
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(i)  Tid.  note  (a),  The  fTmrdem  and  CwmmmuiUy  tfSailef^  etffe,  Vol.  11.  p.  iff. 
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The  fire  pAitt        And  it  was  observed^  that  in  the  case  at  bar,  in  the  said  re- 
of  the  return,     fom  there  are  five  general  parts  : — I,  The  custom.    2,  The 

ireneral  act  to  enable  and  preserve  this  custom,  which  was  be- 
ore  all  the  said  statutes.  3.  A  particular  charter,  aimo  15  Ed.  3. 
which  of  itself  was  not  sufficient,  and  therefore  it  was  confirmed 
and  established  by  act  of  parliament.    4.  Former  precedents 
of  constitution  in  the  like  cases,  viz.  in  3  E.  4.  and  17  Hen.  8. 
5.  The  constitution  upon  which  the  action  was  brought  in 
London. 
The  Ktum  did       But  the  Court  took  advisement  upon  one  part  of  the  retoni, 
not  shew  that    by  which  it  is  averred,  Quod  Jacobus  Wagoner  usus  est  numuali 
candles  ^c.-     occupolione  de  tallow  chcMdder^SfC.  and  doth  not  shew  that  be 
it  seems  that  ii  sold  any  caudles,  &c.  for  if  he  made  them  for  his  own  use  (a), 
is  implied  by     without  selling  any  for  lucre  or  gain,  he  might  well  do  it,  as 
^tlit^^^     every  one  may  bake  or  brew,  &c.  for  his  own  use,  without  sell- 
trade,  ing  bread  or  beer :  but  it  seems  that  is  implied  by  the  said 
(a)  Bridg.  140»  averment,  that  it  is  his  trade  (k)  ;  by  which  he  lives  by  sale  of 
141.  11  Co.  54  his  commodities  of  his  trade,  and  not  only  to  make  themfi>r 

isa^oorS^.  ^^^  ^^^  "^'  ^^"^  '^  '^  "^^  properly  said,  that  one  uses  a  manoal 
Cr.  Car.  499.  *  Occupation;  when  he  mues  no  more  than  for.  himself,  as  he 
Jenk.Cent.284.  who  brews  OT  bakes  for  his  own  use,  it  is  not  properly  said, 

544!^  UtfRep!  ^^^^  ^^  ^^^^^  ^^  manual  occupation  of  a  brewer  or  baker,  and 
25 1!  '  that  appears  by  the  statute  of  5  Eliz.  cap.  4.  (6)  for  there  it  is 

(ft)  11  Co.  54  a.  enacted,  '^  Thai  every  person  being  an  householder,  and  four- 
G^K^.  ^^  and-twenty  years  old,  &c.  and  using  and  exercising  any  art, 
Hard.  56.  Cart.  ^^  mystery,  or  manual  occupation,  shall,  &c.  have  and  retain., 
119.  Paim.396.  «<  &c.  an  apprentice,  &c.'*  But  without  questi^^  he  who  uses 
?Rou!^p39i.  ^^  making  of  any  manufacture  for  his  own  use,  aa  making  of 

1  Sid.  303.      '  candles^  &c.  cannot  retain  any  apprentice  within  the  statute  of 

2  Keb.  125.  5  Eliz.  So  in  another  part  of  the  act  it  is  enacted,  «^  That  it 
lR^.^ep^io.  ^^  ^^^^  not  be  lawful  to  any  person  or  persons,  &c.  to  set  up, 
Calthorp  9.  '  '^  occupy,  use,  or  exercise  any  craft,  mystery,  or  manual  oc- 
SBnistr.  179.  <<  cupation,  except  be  shall  have  been  brought  up  therein  seven 
479!^*C^Ja^'  "  y®®***  ^^  ^^^  '®^^^'  ^  ®"  apprentice,  &c"  (l).  And  yet  he  who 

85,  179.  Cr.  EI.  737.  Cr.  Car.  316,  347, 499, 51 6.  2  RoU.  579i  1  Jones  412.  Noy  6.  Hatt  99, 
132.    5  Co.  63  b. 

(k)  In  the  report  of  this  case  in  Browalow*  *'  pation,  to  set  i||i,<occa|rf « ^m^  or  exercise 

Vol.  II.  p.  289.,  it  is  said  that  Wagoner  ivas  **  any  cnft,  mjstcry,  or  occapatioa,  then 

delivered,  and  not  remanded,  because  the  re-  *'  used  or  occupied  within  the  rmlm   of 

turn  was  only  that  "  he  keot  a  shop,  and  *'  England  or  Wales,  except  he  shall  hate 

*'  used  the  mystery  of  makine  candles  :**  **  been  brought  up  therein  seVen  years  »t 

but  if  the  return  had  been  **  that  he  used  **  least  as  an  apprentice  i  lio^  to  sot  any  per- 

*' the  trade  of  tallow  chandler,^'  this  had  '*  son  00  work  in  such  mystery,  art»oroc- 

been  good.  '*  cupation  being  not  a  workman  at  that 

(l)  By  Stat  54  Geo.  3.  c.  96.  reciting  that  **  day,  except  he  shall  have  been  apprentice 

whereas  by  an  act  passed  in  the  fifth  year  of  **  as  aforesaid,  or  else  having  served  as  id 

the  reign  of  her  late  Majesty  Queen  EJiza^  *'  apprentice    as   aforesaid,    shall    become 

beth,  intituled,  **An  act  containing  divers  *' journeyman,  or  hired  by  the  year;  upon 

**  orders  for  artificers,  labourers,  servants  of  **  pain  that  every  person  willingly  offcndia^, 

**  husbandry,    and  apprentices,  it  was  en-  **  or  doing  the  contrary,  shall  forfeit  and 

*'  acted,  that  from  and  after  the  first  day  of  **  lose  for  every  default  40f.  for  every  month; 

*'  May  then  next  coming,  it  dioald  not  be  *'  and  whereas  it  is  expedient  that  so  much 

lawful   to  any  person  or  persons,  other  **  of  the  said  act  should  be  repealed;  it  i$ 

than  such  as  did  then  lawfully  use  or  ex-  **  enacted,  that  so  much  of  the  said  recited 

ercise  any  art,  mystery,  or  manual  occu-  **  act  shall  be,  and  the  same  is  hereby  re- 
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bakes,  brews,  makes  candles,  &c.  for  his  own  use,  is  not  said  in 
law  to  use  any  manual  occupation  :  and  upon  this  branch,  and 
much  to  this  purpose,  a  judgment  was  given  in  the  Court  of 
Exchequer,  and  afterwards  affirmed  in  a  writ  of  error  in  the 
Exchequer-chamber,  Mich.  *6Jacobi;  and  the  case,  worthy  to  [  «  129  b.  1 
be  known,  was  such.     Taylor  did  inform  in  the  Exchequer,  on  shoiie's  ctue, 
the  statute  of  5  Eliz.  c.  4.  tarn  pro  donC  Rege^  quam  pro  seipso.  The  trade  of  h 
against  (a)  Shoile,  that  he  had  exercised  the  art  and  mystery  brewer  is  an  art 
of  a  brewer,  &c.  for  divers  months  against  the  said  act;  and  •**  ™>'*^0'- 
f  averred,  that  the  defendant  did  not  use  or  exercise  the  art  or  179.   jenk'/^' 
mystery  of  a  brewer  at  the  time  of  the  making  of  the  said  act,  Cent.  284.  * 
nor  had  been  an  apprentice  for  seven  years  at  the  least*  in  the  ^3 9^;  lU  12. 
art  and  mystery  of  a  brewer,  according  to  the  said  act,&c.         fr^ejac!^ 

tSalk.  GU.    Palm.  393. 

The  defendant  demurred  in  law  upon  the  information,  and 
judgment  was  given  against  him  by  the  Barons  of  the  Exche- 

Suer,  on  which  judgment  a  writ  of  error  was  brought  in  the 
xchequer-chamber,  and  Mich.  6  Jacobi  Regisj  the  matter  was 
argued  by  counsel  on  both  sides :  and  two  errors  were  assign- 
ed, one,  that  a  brewer  is  not  within  the  said  branch  of  the  said 
act,  OD  which  the  information  is  conceived,  for  the  words  are, 
^^Tbat  it  shall  not  be  lawful  to  any  person  or  persons,  other 
^^  than  such  as  now  do  lawfully  use  or  exeicciseany  art,  mystery, 
*^  or  manual  occupation,  to  set  up,  use,  or  exercise  any  art, 
^'  mystery,  or  occupation,  except  he  shall  have  been  brought 
'^  up  therein  seven  years  at  the  least,  as  an  apprentice  :"  and 
it  was  said,  that  the  trade  of  a  brewer  is  not  any  art,  mystery, 
or  manual  occupation  within  the  said  branch,  because  it  is  easily 
and  presently  learned,  and  need  not  have  seven  ^*ears  appren- 
ticeship to  be  instructed  in  it,  for  every  housewife  m  the  country 
can  brew;  and  the  statute  of  (6)  22 Hen.  8.  cap.  13.  declares,  (&)  13 co.  12. 
that  a  brewer  is  not  a  handicraft  artificer.     The  other  error 
was,  that  the  said  averment  was  not  sufficient,  for  the  (c)  aver-  (c)  13  Co.  12. 
ment  ought  to  be  as  general  as  the  exception  in  the  statute  is, 
5c.  that  the  defendant  did  not  use  any  art,  mystery,  or  occupa- 
tion, at  the  time  of  the  making  of  the  act;  for  by  their  pre- 
tence, if  he  exercij^ed  any  art,  mystery,  or  manual  occupation 
then,  as  a  tailor,  carpenter,  &c.  he  might  now  use  any  other 
art,  mystery,  or  mauual  occupation  whatsoever.    As  to  the 
first,  it  was  resolved,  that  the  art  of  a  ((f)  brewer,  sciL  to  keep  (</)  Palm.  542. 
a  common  brew-house  to  sell  beer  to  any  other,  is  an  art,  i-J^  **;  J  u* 
mystery,  and  manual  occupation  within  the  said  branch  of  the  102.^*2  BuUtr*. 
act;  for  in  the  beginning  of  the  act  it  is  enacted,  ^^  That  no  i89i]90.  Jenk. 
<<  person  shall  retain  for  less  time  than  a  whole  year  in  any  of.  ^^^^'  ^s^* 
'^  the  sciences,  crafts,  mysteries,  or  arts  of  clothing,  &c.  bakers, 
^^  brewers,  &c.  cooks,  &c."    So  that  by  the  judgment  of  that 

**  peaied,  and  declared  to  be  null  and  void  *'  tices,  or  the  ancient  custom,  usages,  pri- 

*'  to  all  intents  and  purposes  whatsoever.**  "  vileges,  or  franchises  of  the  said  city,  or 

By  s.  4.  it  is  enacted,  **  that  this  act,  or  "  of  any  other  city,  town,  corporation,  or 

"  any  thing  herein  contained,  shall  not  ex-  *'  company    lawfully    constituted,    or    the 

**  tend,  or  be  construed  to  extend,  to  defeat,  **  citizens  and  freemen  thereof;  or  any  bye^ 

**  alter,  or  prejudice  the  custom  and  order  '*  law  or  regulation  of  any  corporation  or 

**  of  the  city  of  London  concerning  appren-  "  company  fiiwfuliy  constituted.*' 
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'  Tery  parliament^  the  trade  oF  a  brewer  is  an  art  and  mystery ; 
which  words  are  in  the  said  branch  upon  which  the  said  in- 
He^^o^T®^?  formation  is  grounded.  And  it  was  resolved,  that  he  who 
own^uM  does*  b^^ws  or  bakes,  &c.  for  his  own  (a)  use,  doth  not  use  or  exer- 
Dot  exercise  cise  any  art,  mystery,  or  manual  occupation  ao:ainst  the  said 
f  •  130  a,^  act ;  for  the  said  words  imply,  that  he  *sn  use  or  exercise  (he 
any  art,  &c.  ar^  mystery,  or  manual  occupation,  that  by  sale  of  the  commo- 
Ve^z^  *****      dities  of  his  occupation  he  gets  his  living :  but  to  say,  that  it  is 

(a)  Lit  Rep  "^^  ^"X  ^^*>  mystery,  or  manual  occupation,  because  every 
251.  11  Co.54a.  housewife  brews  for  her  (A)  private  use  ;  so  likewise  she  bakes 
Bridge.  140, 141.  and  dresses  meat,  &c.  and  yet  none  can  keep  a  common  bake- 
ii)b*  183*211  '^^^s^j  ^^  cook's-shop,  to  sell  to  others,  unless  he  has  been  an 
Moor  886*.        apprentice,  &c.  according  to  ^tbe  said  act,  for  they  are  expressly 

•€r.  Car.  490.  named  also  in  the  act,  as  arts  and  mysteries :  and  the  act  of 
13^0^12^'^^'  22  Hen.  8.  explains,  that  a  brewer,  baker,  chirurgeon  (c ),  or 
Palm.  544.       '  scrivoner  alien,  &c.  are  no  handicraftsmen  within  the  purview 

(b)  Lit.  Rep.    •  and  intention  of  certain  penal  laws :  but  that  doth  not  prove 

178  Cro  Car  ^^^^  ^^^y  ^^^  "^^  ^^^^  ^^  mysteries ;  for  art  or  mystery  is  more 
499.  iiCo.54a.  general  than  handicraft,  for  that  is  restrained  to  manufactures, 
13  Co.  12.  but  not  within  the  penalty  of  the  said  statutes;  and  it  is  no 
fli^'^ob  ^^83  fl"®**'®^>  ^^^^  '"  truth  they  all  are  arts,  m}'sterie8,  or  manual 
21 1!  Moor 886*.  occupfttione.  As  to  the  second,  it  was  resolved,  that  (d)  the 
Jenk.CeDt.284..  intent  of  the  act  was,  that  none  should  take  upon  him  any  art, 
fcoTs  (^o  12  ™J3^^ry,  or  manual  occupation,  but  such  in  wliich  he  had  skill 
{d)  13 Co!  12.    ^"<i  knowledge:  and,  therefore,  the  statute  intended,  that  he 

who  used  any  art,  mystery,  or  manaal  occupation,  at  the  time 
(e)  Co.  Lit.  125  of  the  Said  act,  might  use  the  same  art  or  mystery ;  for  (e)  quod 

12  c^°66^**     ywwyt/eiforft  in  lioc  se  exerceatj  and  the  words  of  the  said 

13  Co.  12!  '  branch  are,  as  now  do  lawjully  uscy  Sec,  And  it  was  said,  ^at 
(/}i3Co.  12.    it  y^B8(f)  very  necessary  that  brewers  should  haire  skill  and 

knowledge  in  brewing  good  and  wholesome  beer,  for  that  doth 
much  conduce  to  n^n's  health.  And  so  the  first  judgment  was 
affirmed.  And  in  this  case  at  the  bar,  as' 'well  by  the^rjeaytls 
as  by  the  Justices  in  their  arguments,  much  was  said  of  tne  an- 
tiquity of  the  city  of  London.  Ammianus  Marcellinus,  ivfio 
(^)  4  Inst.  247.  wrote  about  1200  years  past,  nailh,  that  then  it  was(g){;p- 
2  Brownl.  286.   pidum  xetustum.  Cornelius  Tacitus,  (who  married  the  daoghter 

of  Cneius  Lucius  Agricola,  and  who  was  \\\  this  kingdom  with 

Agricola  seven  years)  saith,  Qtu)d  Londinum  tempore  Nerdnb 

(A)  4  Inst.  247.  (which  is  above  1500  years  ago)  was  (ft)  copia  negotiatarum  et 

2  Browni.  286.   commcatu  maxime  celebre.  And  omitting  all  that  (i )  Stephantdes 

(•)  4inst.  247.   (^jjo  ivrote  in  the  reign  of  Henry  II.)  has  said  of  the  iKmoar 

and  antiauity  of  this  city,  I  say.  Quod  h<BC  est  camera  R^Sy 
(^)  Anteal27b.  cor  reiptwliccdy  et  tanquam  (k)  epHometotius  regni.     fSecf  (SiN 
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THE  CASE  OF  THETFORD  SCHOOL,&c.   [  I30b.] 

Pasch.  7  Jacob!  1. 

Land  of  the  value  of  55/.  a  year  was  devised  to  certain  persons,  and  their  P.VIIl. — 130  b. 
heirs,  for  the  maintenance  of  a  preacher,  &c.  of  a  master  and  usher,  and 
of  a  grammar  school,  and  of  certain  poor  people :  special  distribution 
was  made  amongst  them  by  the  testator  in  the  same  will ;  the  sums 
distributed  amounting  in  the  whole  to  35/.  per  afmum^  the  then  yearly 
profit  of  the  land.  The  land  became  of  greater  value.  Held,  the  de- 
visees shall  not  take  the  surplus,  but  such  surplus  shall  be  expended  in 
maintaining  a  greater  number  of  poor. 

The  case  nom.  Gibbons  v.  Maltyard  and  Martin,  Poph.  6.  S.  C  Moore 
694.,  Mometimei  said  to  be  the  iame  case^  U  an  earlier  ca$e  upon  flie  same 
wiU,  and  the  points  moved  are  different. 


IJpoK  a  private  bill  exhibited  in  the  pa^Iiam^nt  forerfcUoQ  of  Cr.El.288. 
a  freexschoql,  maiutenance  of  a  preacher,  and  of  fiour  poor  Hu^eUsMTS* 
people,  ficiL fiwo  poor  men,  and  two  ppor  women  according  to  79,  so.  ' 

(he  will  of  Sir  Thomas  Fulmerstpn,  Kt.  a  question  was  moved 
by  the  Loros,  and  was  such :  land  of  the  vi^lue  ^f  351.  anno 
9  Eliz.  Reg^niBy  was  devised  by  will  in  writing  to  certain  per- 
sons and  their  heirs,  for  the  maintenance  of  a  preacher  fpur 
days  in  the  year,. of  a  master  and  usher  of  a  free  grammar- 
school,  and  of  certain  poor  people  ;^  and  a  special  distribution 
|vas  made  b^y  the  testator  himself,  i;i  the  same  will,  ^n^ongst 
them,  of  the  revenues,  sciL  to  the  preacher  a  certain  ^uqi,  and 
certain  sums  to  the  schoolmaster  and  usher,  and  to  the  poor 
people,  amounting  in  the  whole  to  35/.  per  annum^  which  teas 
the  Mfearfy  prqA^  qf  the  land  at  that  time  y  and  afterwards  the 
fand  became  of  greater  value^  viz.  of  the  vabie  oflOOl.  per  ann. 
Now  two  questions  were  moved, — 1.  Whether  the  preacher, 
^hoolmaster,  u8her,.and  poor,  should  have  only  the  ^id  x^ertalb 
sums  appointed  to  them  by  the  founder,  or  that  the  revenue  and 
profit  qt  the  land  should  be  employed  to  the  increase  of  the  ati- 
pend  of  the  preacher,  schoolma8ter,^)]8her,  ai^  poor  ?  2.  If  a^y 
;surpluaage>remained,  how  it  should  be  employed  ?  J^iid  it  was  [  ^  131  a  J 
<r?8olved,  pn  hearing  of  counsel  learned  on  both  parts,  several 
days  at  £^eant'8  Inn,  by  the  two  Chief  J  ustices,  andWalmsley, 
Justice  (to  whom  the  iJlords  referred  the  consideration  of  the 
case)  that  the  revenue  and  profit  of  the  said  land  should  be  em- 
ployed to  the  increase  of  the, stipend  of  the  preacher,  school- 
rter,  &c.  and  poor;  and  if  any  surpliisage  remained,  it 
ild  be  expended' for  the  maintenance  of  a  greater  (a)  num-  («)  lOGo.SOb. 
ber  of  poor,  &c.  and  nothing  should  be  converted  by  the  de- 

If  2  . 
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visees  to  their  own  uses  (a).  So  in  the  case  in  question, 
where  lands  in  Croxton,  in  the  county  of  Norfolk^  were  de- 
vised by  Sir  Richard  Fulmerston,  to  his  executors,  to  find  the 
said  works  of  piety  and  charity,  wi(h  such  certain  distribution 
as  is  aforesaid^  and  new  the  value  of  the  manor  was  greatly 
increased,  that  it  shall  be  employed  in  performance  and  in- 
crease of  the  said  works  of  piety  and  charity  instituted  and 
erected  by  the  founder :  for  it  appears  by  his  distribution  of 
the  profits,  that  he  intended  the  whole  should  be  employed  in 
works  of  piety  and  charity,  and  nothing  should  be  con- 
verted to  the  private  use  of  the  executors  or  their  heirs.  And 
this  resolution  is  grounded  on  evident  and  apparent  reason  ; 
for,  as  if  the  lands  had  decreased  in  value,  the  preacher, 
schoolmaster  &c.  and  poor  people,  should  lose ;  so  when  the 
lands  increase  .in  value,  pari  raiione  they  shall  gain.  And  they 
said,  that  this  case  concerned  the  colleges  in  the  universities  of 
Cambridge  and  Oxford,  and  other  colleges,  &c.  For  in  ancient 
time,  when  lands  were  of  small  yearly  value,  (victuals  then 
being  cheap)  and  were  given  for  the  maintenance  of  poor  scho- 
lars, &c.  and  that  everv  scholar,  &c.  should  have  \d.  or  \d. 
ob.  a  day^  that  then  such  small  allowance  was  competent  in 
respect  of  the  price  of  victuals,  and  the,  yearly  value  of  the 
land;  and  now  the  price  of  victuals  being  increased,  and  with 
them  the  annual  value  of  the  lands,  it  would  be  now  in- 
jurious to  allow  a  poor  scholar  \d.  or  It/,  ob.  a  day,  which 
cannot  keep  bim,  and  to  convert  the  residue  to  private  ases, 
where,  in  right,  the  whole  ought  to  be  employed  to  the  main- 
tenance or  increase  (if  it  may  be)  of  such  works  of  piety  and 
charity  which  the  founder  has  expressed,  and  nothing  to  any 
private  use ;  for  every  college  is  seised  m  jure  coltegii^  scili- 
cety  to  the  intent  that  the  members  of  the  college,  accordin|[ 
to  the  intent  of  the  founder,  should  take  the  benefit,  and  that 
[  *  131 1).  ]  nothing  should  be  converted  to  pirivate  uses.  Poms  ^egai" 
fa)Dukc8ur  Hum  {tt)  vila  pauperum,  ei  qui  defraudai  eos  homo  sanguinis 
72'H!rratur^  ^*'-  ^^^  afterwards,  upon  conference  bad  with  tlie  other  Jus- 
ChuitableUses  tices,  they  were  of  the  same  opinion ;  and  according  to  their 
80.  Co.  Lit.  opinions,  the  bill  passed  in  both  houses  of  Parliament,  and 
106  jl"   ^^^'    afterwards  was  confirmed  by  the  King's  royal  assent.     Note, 

reader,  there  is  a  good  rule  in  the  act  of  Parliament  called 
Staiuium  Templariorum:  iia  semper  quod  pia  ei  celeberrima  wh 
luntas  donatorum  in  omnibus  teneaiur  ei  expieatur,  ei  perpeiuo 
sanciissime  perseveret. 


(a)  **  The  doctrine  laid  down  in  the  Thet-  ''  profits. — If  I  give  an  estate  to  trnjtccn.ipd 

'*  /on/Mffff,  which  has  been  adhered  to  since,  *'  take  notice  that  the  payments  are  les»  than 

•«  waft  that  if  the  whole  land  and  rents  of  it  '*  the  amount  of  the  rents,  no  case  has  me 

<*  at  the  time  are  given  for  a  charity,  those  **  so  far  as  to  say,  that  the  cestui  que  tnut, 

«« to  whom  the  lapds  are  given  must,  if , there  **  even  in  the  case  of  a  charity*  is  entitled 

«<  is  an  increase  in  the  rents,  apply  them  to  '<*  to   the  surplus;  there  would  either  be  s 

«<  charitable  purposes.      There  are  other  **  r^saltitag  trust,  or  it  would  belong  to  the 

«' cases  where  the  same  doctrM  ha6  been  "  person  who  takes  the  estate/*    At  Lord 

'*  held,  not  onW  whore  the  gift  has  been  of  Chancellor  ^don^  Aiiomey  Generaiy, 

**  lauds  s  but  where  it  has  been  of  rpnU.'anJ  or  of  Brioioi;  *i  Jac.  and  Walk.  307. 
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Pasch.  8  Jacobi  1. 


In  the  Common  Pleas. 

Id  debt  upon  bond  against  administrators,  they  pleaded  several  former        Tvrnor 
judgments  obtained  against  them  in  the  Court  of  Chichester,  amount-  v. 

ing  in  the  whole  to  514/.  6d,  and  that  they  had  not  goods  or  chattels  of     I*awrenck 
the  intestate  in  their  hands  to  be  administered  except  to  a  less  value.        Others. 
The  plaintiff  replied  that  the  defendants  had  compounded  for  a  less  P*V1U. — 132a. 
sum,  and  that  the  judgments  are  kept  on  foot  by  covin  to  defraud 
him,  &c.    Upon  demurrer  to  this  replication  judgment  was  given  for 
the  plaintiff. 

One  of  the  judgments  pleaded  in  bar  was  obtained  in  the  Court  at 
Chichester,  held  before  the  Mayor,  in  debt  upon  bond :  but  the  judg- 
ment, as  pleaded,  did  not  shew  that  the  Mayor  had  jurisdiction  or 
power  to  hold  a  Court,  and  the  declaration  in  the  inferior  Court 
stated  that  the  action  of  debt  was  for  100/.  without  mentioning  any 
bond,  but  the  defendant  ia  the  inferior  Court  in  his  bar  confessed  that 
the  debt  was  due  by  bond.  Held,  the  defendant's  bar,  as  to  the  judg- 
ment recovered  in  the  said  Court,  is  insufficient. 
When  by  the  replication  it  appears  that  the  plaintiff  has  no  cause  of 
action,  he  shall  not  have  judgment  although  the  bar  be  insufficient : 
but  where  the  defendant's  bar  is  insufficient  in  substance,  and  theplain- 
/  tiff  in  his  replication  shews  no  matter  against  himself,  the  Court  shall 
adjudge  upon  the  whole  record,  and  judgment  shall  be  given  for  the 
.•  plaintiff. 


Termtno  Michaelisj  anno  6  Jacobi^  RoL  181 1.  Edward  Tur-  Brid^m.  so.  ' 
nor,  Gent,  executor  of  E.  Turnor,  brought  an  action  of  debt  See  Skinner 
against  Ed.  Lawrence,  and  others,  administrators  of  Richard  407,496. 
Booker,  on  a  bond  of  100/.  made  by  the  said  Richard  Booker  LllSwrn^jos. 
to  B.  Turnor,  the  testator :  the  defendantti  pleaded  in  bar  a  ' 

former  judgement  in  the  King'H  Bench,  upon  several  bills, 
;ivbich  amounted  to  60/.,  &;c.  Ei  uUerius  die*  qtiod  alias  scili^ 
C€i  ad  curiam  domini  Regis  tent*  apud  civiiaiem ,  Ciceslr^  in 
Guildhalda  civiV  pned^  coram  Roberto  Adams  tunc  Majore  die* 
tas  civic  die  Luna,  videlicet  93  die  Febr'*  anno  regni  ipsius  dam* 
M^gis  quarto f  Thomas  Billet  querebatur  versus  ipsos  EdiD*  ef 
alios  de/endenies  administratores  dicti  Richardi  Booker  de  pla* 
cito  quod  iidem  Edward' ySfC.  redderent  ei  centum  libras  quas  ei 
adtunc  injuste  detinuerunty  super  quo  ad  eandem  curiam  iidtnk 
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Edw^  Lawrence^  Sec.     Solemniter  exacti  fuerunt^  et  per  Leo* 

nard  Smithy  attorn'  suum  comperuerunt  et  iunc^  dixerunt  quod 

ipsi  non  potuerunt  dedicere  actionem  prasd^  ThamoR  Billet  prtti^ 

nee  quin  scriptum  obligator*  virlute  ctyus  idem  Thomas  Billet  (fe- 

bitum  prced"  de  eisdem  Edwardoj  S^c.  exigebat^fuit  factum  prcsi 

RicK  Booker  nee  quin  prced^  Richard*  Booker^  in  vita  sua  debuit 

prced*  ThomtB  Billet  prced^  debitum  oenlum  librarumy  modo  et 

forma  prout  prced*  Thomas  Billety  adtunc  versus  eos  querebalur: 

whereupon  judgment  was  ^iven  in  the  same  Court  ror  the  said 

Thomas  Billet ;  and  pleaded  another  judgment  for  60/.  in  the 

same  Court,  at  the  suit  of  John  Githens  :   and  pleaded  divers 

other  former  recoveries  in  actions  of  debt  in  the  same  Court 

r*lS2b.  ]  against  the  same*  administrators,  amounting  in  the  whole  to 

514/.  Sd.  and  that  they  have  not  ^roods  or  chattels   of  the  in- 
testate in  their  hands  to  be  administered,  prteterquam  bona  et 
(flj  Vangh.  104.  catalla  quce  (a)  non  attingunt  advalentiom  prce(f  diil.  8d.  versus 
Bridgro.  so.      ipsos  in  forma  prced*  recuperat*  which  are  chargeable  and  Irisble 
1  s*'  i!d^333      ^^  ^^^  ^^^^  several  executions.     The  plaintiff  replied  and  said, 
(ft) Bridgm. SO.  that   the  said  recovery  of  the  said  John  Githens(i)  habita 
fuit  per  fraudem  el  covinam.  Sfc.  ad  ipsum    ^dw.  Tumor  de 
debito  suo  pried*  defraudamy  et  decipiend'.  upon  which  they 
were  at  issue  to  be  tried  by  the  country  :  and  as  to  the  said  re- 
covery of  the  said  100/.  against  the  djefendant,  that  the  de- 
fendant aRer  the  death  or  the  said  Richard  Booker,  and  af- 
ter the  said  recovery,  and  before  the  purchase  of  the  said 
original  ^rit,  24  Feb.  dfino  4  reg,  Hunc^  ndve  paid  io  the  said 
Thomas  Billet  GO/,  pafcel  of  thetoid  iWL  r^eoV^red  bv  him  as 
is  aforesaid,  ip  full  satisfaction  and  di^ch^fge  of  iKfe  sdid  Judg- 
hient,  with  which  payment  the  said  Tbotnas  Billet  h^ld,  and 
yet  holds  himself  contented  and  satisfied,  and  then  and  there 
offered,  and  yet  offers  t6  release  tne  said  Edward  Lawrfence, 
&c.  the  ^aidTOO/.,  or  to  ackrfowledgfe  §s(tisfdctior^tber6df  in  the 
^aid  Court  of  bcir  Lord  th^  Kin^  at  Chidh^frf^r,  at  the  char;^ 
of  the  daid  administrators  :  bUt  tne  said  Ed#lird,  &;c.  deceit- 
(c)  3  Keb.  577*  fulIy,  and  to  th^  intent  to(c)defratid  and  deceive  the  said  Edward 
1  Roll.  Rep.      Tiiritor  executorem  dejusid  debito  suby  coghilidnem  satisfactionisj 
111!  9  Co.  109  ^^  prced*  centum  librisj  S^^c.     Sive  de  judicio  pried*  reldxariy 
a.  i  Jones  92.    ^T.  distuleruni  et  adhuc  differunt  et  judicium  pned^  inde  in  suo 

robore  et  vi gore  per manere  sinunt  ad  inlentionem  prcddictam{A)* 

(a)  These  words,  ^'  that  defendant  defers  that  all  or  any  of  the  jiidgihents  were  kept 

»*  procuring  acknowledgment  of  satisfaction  on  foot  by  fraud ;  and  this  general  form  ^i 

**  with  the  intent  to  deTrand,  are  the  mate-  pleadinr  can  be  of  no  disadvantage  to  the 

**  rial  part  of  the  refilication  ;"'  and  it  seems  plaintiff,  for  he  may  take  i<«ue  that  all  w^ 

the  payment  of  the  money  in  satisfaction  is  continued  by  fraud;  and  if  it  should  appcir 

only  inducement,  aud  not  traversable, f'ea/tf  upon  the^  irial  that  one  of  them  alpbe  W 

V.  Gateidon^  W.  Jones  d2.    5th  Resolution,  beeii  kept,  ^c.  by  fraud,  the  plaintilTwoald 

BeamonCt  caie^  Latch.  111.  Aiion.  H  il.  T.  1  be  entitled  to  reeovei'  becituae  this  plea  wodld 

Car.  B.  R.  cited  arg.  by  Hardres,  Hard.  70.  be  false  in  part  \  or  the  plaintiff  may  abigle 

And  the  defehdaat  is  pound  to  traverse  the  out  one  of  the  judgments  and  take  issue  oa 

fraud,  Parker  v.  Atfield^  1  Ld.  Raym.  678.  that  alone,  Beakex.  Keni^  Carth.  l95.S.t). 

S.  C.  incorrectly  reported,  U  Mod.  5^7.:  but  4  Mod.  l54.  ^,.  C.  fioU455.  S.  C.  1  Sh6w.f89. 

he  18  not  boOfld  to  traverse  severally  that  Vid.  Sbrft  Wiinamk*' ntAe  (9).  Hm^Utdter, 

each  particulat'  Jndf^ait  pleaded  was  ke)>t  Pr&wi^  1  Saund.  3S«. 
on  foot  by  fraud,  but  may  traverse  genehdly 
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lade  the  like  replication  to  the  other  recoveries  :  where-  ^  Sand.  49. 
he  defendant  demurred  in  law ;  and   the  point  in  law 
i^hen  a  judgment  is  given  against  an  administrator  or 
or,  for  a  just  debt,  due  by  me  intestate  or  testator,  if 
d  subsequent  agpreement,  as  is  before  alleged,  shall  avail 
lintiflfor  not?  and  it  was  objected,  that  forasmuch  as  the 
Bnt  was  obtained  bona  fide  Tor  a  just  and  true  debt,  the 
uent  agreement   cannot  make  the  recovery  covinous,  See  lUp.  Q.  a; 
long  as  it  remains  in  force,  unless  the  executors  have  ^^^' 
and  chattels  in  their  hands  above  that  judgment,  they  .  . 

fc  bound  by  law  to  pay  any  other  debf,  and  covin  can- 
^  alleged  in  doing  of  a  lawful  act  (b);  as  in  a  writ  of 
{a)  against  a   disseisor,   if  the  tenant  pleads  in  abate*  {a)  Plow.  43b. 
)f  the  writ  an  entry  by  the  disseisee,  the  demandant  ^ryi^^^^\ 
ot  be  received  to  aver  the  entry  to  be  by  covin  to  abate  vhi.^Ab.'coTin 
t,  because  the  entry  is  congeable  and  lawful,  and  mixt  B. 

0  wrong,  as  it  is  held  in  15  Edw.  4.  4  b.  but  if  a  woman 

irful  title  (6)  of  dower,  and  causes  another  to  disseise  (&)  Piow.srii. 
lant  against  whom  she  recovers  upon  a  good  title,  it  n^'^n^^^isf" 
lot  bind  the  disseisee,  *as  it  is  held  in  44  Edw.  3w  r«j33a.  1 
The  same  law  of  him  who  is  put  to  his  Formedort^  Br  Fauxifier 
other  real  action :  and  the  reason  is,  because  the  de  Recovery  6. 
iant's  right  is  mixed  by  covin  with  a  tort,  which  is  ^^'  ^Ji|^^  54 
herb,  and  makes  the  whole  act  tortious.  Fide  25  Ass.  b.  3  Co.  78  a. 
22  Ass.  pi.  92.  27  Ass.  pi.  74.  41  Ass.  pi.  28.     44  5  Co.  31a.  u 

'^  '^  r  Ed.4.2a,6Co. 

1  £.  3. 45  b.  46  a.    Co.  Lit.  35  a.    357  b.    1  Siderf.  21.     Lane  44.    1  HoU.  549.     2  RoU. 
Perk,  sect:  396.     44  Ass.  29.    18  H.  8.  5  a.      Yin.  Ab.  Covin  A. 


judgment  is  recovered  against  an  him  in  suits  commenced  since  he  pleaded 

r  upon  coTin,  but  for  a  good  cause,  the  general  issue  in  bar  in  the  principal  case, 

itor  cannot  avoid  tbc  recovery  by  Jh'nce  v.  tATichoUon^  5  Taunt.  665.    S.  C.    1 

'  that  it  was  by  covin  to  defraud  Marsh.  280.  And  where  in  fact  such  a  judg- 

cause  the  party  had  good  cause  ;  ment  is  obtained  against  executors  before 

re  a  recovery  is  upon  legal  cause,  it  the  last  continuance,  although  by  fiction  of 

•e called  covinous;  although  it  was  law  the   judgment  may  relate  to  a  time 

sent,  and  to  the  intent  to  prevent  prior  to  the  last  continuance,  the  executors 

of  his  debt,  Feale  v.  Gatesdon^  W.  luav,  by  apt  pleading,  avail  themselves  of 

i.     Sd.  Resolution,  Blundivell  v.  such  recovery  byapleaptiu  darrein  canti- 

7,  1  Sid.  2 1 .  fVUliami  v.  Fowler ^  I  nuance,  LiUleton  v,Crot3,  3  Barn,  and  Cress. 

110.;  and  such  recovery  will  be  good  317.  S.  C.  5  Dow.and  Ryl.  175. 

1    by    confession    pending   a    suit  In  Holbird  v.  Andenon^  5  T.  R.  235.  a 

ler  creditor,  and  although  no  pro-  debtor  on  the  day   on  which  a  judgment 

I  been  sued  out  in  the  action  upon  creditor  A.  was  entitled  to  execution  con- 

e  judgment  was  confessed.  Mack-  fessed  a  judgment  to  another  creditor  B. 

ackion,  1  M.  and  S.  408.  innotit,  for  a  just  debt,  who  sued  out  execution  be- 

udgment  must  be  confessed  to  the  fore  A.'&execution  reached  the  sheriflTs  of- 

,  and  cannot  be    confessed  to    a  fice;  and  it  was  held  that  the  preference 

,  and  must  be  confined  to  the  a-  ^ivenwas  not  unlawful  nor  fraudulent  with- 

f  his  debt.    A  judgment  confessed  m  stat  19  Eliz.  c.  5.  s.  2.  for  it  was  for  a 

cecutor  to  a  creditor  of  the  tes-  just  debt,  and  not  for  the  defendants  benefit. 

well  for  his  own  debt  as  in  trust  And  in  FickstockY,  Lyster,  3  M.  andS.  871. 

lebls  of  many  of  the  creditors,  can*  where  a  debtor,  for  the  purpose  of  defeating 

leaded  in  bar  to  an  action  brought  an  impending  execution  made  an  assignment 

lim  by  another  creditor  of  the  tes-  to  a  trustee  tor  the  benefit  of  all  his  credi- 

Upui  v.  fVellt,  1  M.and  S.  395.  tors;  such  assignment  was  held  good  and 

!cutor  may  plead  fwit  darrein  con-  not  fraudulent  within  stat  13  £liz.  c.  5. 

such  judgment  recovered  against 
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Ass.  pi.  29.     11  Hen.  4- 60, 61.     15Ed.  4.  4  b.    11  Ed.  4. 2. 

7  H.  7.  11.  1  H.  8.  5.  19  H.  8.  13.     But  it  was  answered  and 

Jmi^ent  for    resolved,  and  so  adjudged,  that  the  plain tiflf  should  (/z)  recover; 

the  piaiiiiiff.      for  an  executor  or  administrator  ought  to  execute  his  office, 

(6)5Cof27b.    ^"^  administer  the  goods  of  the  deceased  (d)  lawfully,  truly, 

and  diligently :  lawfully,  in  paying  of  all  duties,  debtd  and 

legacies,  in  such  precedency  and  order  as  they  ought  to  be 

(c)  Cart.  127.     paid  by  the  law:  truly,  to(c)  convert  nothing  to  his  own  use; 

Touch.  476.       foi*  an  executor  or  administrator  bath  not  the  deceased's  goods 

(i/)  Cart.  134.    to  his  own  use,  but  in  another  ((/)  right,  and  to  another  use, 

and  ought  not,  by  any  practice  or  device,  to  bar.or  hinder  any 

creditor  of  his  debts,  but  ought  truly  to  execute  his  office, 

according  to  the  trust  which  is  reposed  in  him  s  diligently, 

(0  3Bal8tr.      quia(€)  negUgentia  semper  habet  comUem  irtfartunium.    Then 

1^0.  in  the  case  at  bar,  when  the  administrator  compounds  with 

one  who  has  a  judgment  of  100/.  for  60/.  and  the  plaintiff 
(f)  iJones91,  offers  io(f)  release  or  to  acknowledge  satisfaction,  and  tbey 
^2*  defer  it,  to  the  intent  that  the  judgment  may  stand  in  force,  by 

which  the  plaintiff  will  be  defrauded  of  his  true  debt,  and  the 

administrators  convert  the  deceased*s  goods  to  their  private  use, 

which  is  altogether  against  their  office  and  the  trust  reposed  in 

them ;  and  therefore  be  such  agreement  either  precedent  before 

the  recovery  or  subsequent  after  the  recovery,  it  is  all  one  as  to 

the  creditor  who  is  a  third  person,  for  he  is  defrauded  as  well 

by  the  subsequent  agreement  as  by  the  agreement  precedent, 

and   thereby  the  administrators  against  their  ofRce  and  the 

trust  reposed  in  them  would  make  a  private  gain,  where  tbey 

ought  not,  and  the  creditor,  who  is  a  stranger,  would  lose  bis 

debt,  which  is  by  the  law  due  to  him:   and  an   agreement 

between   two  shall  not   hurt  or  prejudice  a  third    person. 

And  (g)  Goodale*s  case,  in  the  Fifth  Part  of  my  Reports, 

fol.  95.  was  cited  and  well  applied  to  this  case.     And  if  any 

prejudice  accrues  to  the  administrators  in  this  case,  it  is  their 

own  fault,  for  Billet  the  plaintiff  would  have  released  to  them 

or  acknowledged  satisfaction,  but  they  deferred  it,  to  the  end 

by  this  means  to  bar  the  plaintiflfof  his  just  and  true  debt. 

2.  The  recovery  g.  It  was  resolved,  that  the  bar  as  to  all  the  recovery  pleaded 

&rt^f  cm!    in  the  court  of  Chichester  was  insufficient,  for  the  validity  of 

Chester  in-        the  said  recovery  was  all  the  life  and  force  of  the  bar:  and, 

sufficient.  1.  It  doth  uot  appear  that  the  Mayor  had  juris^difctiont  or 

(/r)  Poph.99,    power  (A)  to  hold  a  court,  either  by  prescription  or  patent  (c). 

384.  Jcnk.  CeuU  261.  CUadub.  17(i,  177,  €ow  Lit,  209  b.  Moor  708,  709.  1 1ton.421.  H«b.7S. 
3  Uv.  141.  t  6Mod.72.  W  Vaugb.  93,  94.  I  Jones  451.  Cro*  £1.  4891  Cro.  Jac.  1S4»493, 
532.    Cro.  Car.  46,  Velv.  46.  , 

(c)  In  a€UoD3  in  inferior  couris  it  is  ne-  not,  JKO^ssary  to  lay  them  withia  the.  jaf»- 

cessary  that  every  part  of  lluit  w^ich  i&tbe  dipUon* .  S^rj^aat  WAlUamsViiote^«*.  tiy. 

gist  and .  substaocc  of   the  ^fictiun  shouU  and  Uie  cases  cited  there.  And  where  » party 

appeiir  to  he  within  their  jurisdiction.    Ser-  ju&tifiea  uoder  process  of  an  Uiforior  CmcIi 

jeaot  ^iiljanis*  note(x.)  Peacock  y.   Bed,  it, is  necessary  to  set  forth)  in  hi*  plea^  thit 

1  Saund.  '74  a.    And  the  omission  is  error  the  cause  of  action  arose  withm  the  juris- 

eiren  afler  verdict,  Trevor  v.  fFaU,  1  T.  R.  diction  of  the  Court.   Evmm  y.  Jitmkkg, 

153,    But  as  to  such  matters  as  are  inserted  4  Taqnt.4S.    Vi4*Com.  Dig.  Coarts,  F.& 

only  for  aggravation  of  damages,  apd  might  Viu.  Ah-  Courts,  L.a. 

be  omitted,  and  yet  the  action  remain,  it  is  . 
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i.  It  appears  by  the  declaration  in  the  said  court,  that  the 
icdou  of  debt  was  brought  for  100/.  without  making  mention  (i)  Antca  126 
>f  any  bond,  and  therefore  it  ought  not  to  be  intended,  that  YeW^'^\^^^' 
here  was  any  bond,  and  then  the  said  administrators  were  not  VHogh.  93^94, 
chargeable  in  an  action  of  debt  (»)  with  a  simple (ri)  contract,  95-  5Co.82b. 
*^and  although  the  defendant  in  his  bar  doth  confess  that  the  [  *  '^^  b.  ] 
lebt  was  due  by  bond,  yet  that  will  not  make  the  declaration  cJ^Ei^^bf*' 
^ood;   for   when   the  declaration  wants  (A)   circumstance   of  409.  Noy.  53. 
lime  or  place,  &c.  it  may  be  made  good  by  the  bar :  but  when  Poph.32. 
i  declaration,  bar,  or  replication,  &c.  wants  (c)  substance,  it  3.SI*i^Xn?i82 
cannot  l>e  made  good  by  the  other's  plea(E).    And  so  you  will  iss!  iLeon.  ' 
better  understand  your  books  in  18  Ed.  4.  16  b.    22  E.  4.  2  b.  165.  Mo.  366. 
5  E.  4.  2.    11  H.  7.  24.    6  H.  7.  6.  10.    5  H.  7.  12.    38  11.  6.  l51f.\ffoV; 
17,18,19.  18E.  3.  SO.  38E.3.S4b.  Plow.  Com.  229.    Vide  m 
F.  N.  B.  21.     3.  It  was  resolved,  that   in   the  case  at  bar,  Wkca,bytbe 
if  the  ((/)  replication  had  been  insufficient,  5ci/.  that  the  said  replication^  it 
agreement  subsequent  should  not  avail  the  plaintiff;  yet  upon  thcplainW 
the  whole  record  the  plaintiff  should  have  Judgment,  because  has  do  causeof 
ihe  bar  was  insufficient  in  matter  :  and  a  dinerence  was  taken,  **^**^'  he  shall 
when  by  the  replication  it  appears  that  the  plaintiff  has  no  m*ciit,  ^though 
cause  of  action,  there  the  plaintiff  shall  never  have  judgment,  the  bar  be  in- 
although  the  bar  be  insufficient;  as  in  debt  on  a  bond,  with  sufficient : but 
condition  to  perform  (e)  covenants  in  an  indenture ;  the  de-  fondant's^baTiB 
fendant  pleads  performance  of  all   the  covenants  generally,  insufficient  in 
where  it  appears  that  divers  of  them  are  in  the  negative  or  »«h8tance,  and 
disjunctive,  and  so  the  plea  in  the  general  affirmative  is  insuf-  his  replication 
ficient(F) :  yet  if  the  plaintiff  replies,  and  shews  a  breach  of  shews  nomat- 
one  of  the  covenants,  which  on  his  own  shewing  is  no  breach ;  ^'**^f]°*^ 
upon  which  the  defendant  demurs,  judgment  shall  be  given  couit  shaU^ad- 
Hgainst  the  plaintiff,  because  upon  the  whole  (/)   record,  it  judge  upon  the 
appears  that  the  plaintiff  has  no  cause  of  action  ;  for  the  bond  «^*>ole  record, 
is  indorsed  with  condition  to  perform  the  covenants,  so  that  shall  be^g?vcn 
the  plaintiff  has  no  cause  of  action  until  there  be  a  breach  of  for  the  pla'm- 

'^  tiff. 

(*)  Co.  Lit.  303  b.  Doct.  pi.  69.  7  Co.  25  a.  (c)  Cra  Car.  209.  Co.  LU.  303  b.  Doct.  pi.  69. 
7Co.25a.  (rf)  Cr.  J«c.  221,  133.  Cro.Car.6.  Doct.  pi.  70,  325.  Lit.  Rep.  130,  172.  Mo.  464. 
lSid.336.  Dy.39.pl.62.  Antea  120b.  9Co.53a.  110b.  Godb.138.  1  Lev.  195.  Hob.  14.  Yelv. 
152, 153.  Palm.  287.  Winch.  37.  (e)  Cro.  El.  232.  Cro.  Jar.  560.  Cro.  Car.  422.  Co.  Lit.  303  b. 
2  Roll.  Rep.  159.  Hob.  14.  (/)  Postea  163  a,  3  Co.  52  b.  1  5and.  285.  Hob.  199.  Cro.  Jac.  133, 
221, 312.  Hard.  32.  2  Bulstr.  94.  Styl.  354.  Palm.  287.  Lit.  Rep.  172. 

(»>  la  ffiilums  v,  Fowlar^  Strange  410.  ^od* 
Eyre  J.  observed,  that  though  the  jud^menk  (b)  ViA..itote  (e\  Butts*  case,  ante^  p.  102. 
pleaded  were  erroneous,  it  might  be  a  bar;  (f)  Where  a  negative  covenant  is  solely  in 
tor  all  that  we  (the  Court)  have  to  look  to  affirmance  of  a  precedent  affirmative  cove- 
is  to  Bee  it^  is  not  fraudulent;  and  in  Prinee  nant,  |ierformance  generallv  is  a  good  plea, 
V.  SichoUoit^  5  Taunt.  665.  S.  C.  I  Marsh.  Laughwell  v.  Palmer,  1  Sid.  87.;  and  where 
the  ind^mcnts  pleaded  were  in  debt  on  the  negative  covenants  are  against  law,  and 
siraple  tonftracf ;  and  it  was  urged  that  as  the  amrriiative  according  to  law,  the  cove- 
dnebtdid  not  lie  on  a  Simple  contract  against  nantee  may  plead  generally  that  he  has 
an  executor,  Ihe  judgments  were  erroneous,  performed  all,  and  the  Court  will  take  no- 
wtmd  could  not  be  pleaded]  but  the  Court  tice  that  the  n^ative  covenants  are  void 
adopted  the  authority  of  Edgecomb  v.  D^e,  and  against  law,  2d  B^s.  Norton  v.  Sym9^ 
Yaughan  89.  and  other  cases  cited  to  shew,  Moore  856.  Vid.  Com.  Dig.  Pleader  2  V. 
that  unless  an  executor  avail  himself  6f  the  13  E.  26.  and  Serjeant  Williams*  note(l) 
objection  in  the  first  instance  by  demurring,  CuUer  v.  Southern,'  1.  Saund.  116.  Bac.  Ab. 
be  could  not  mako  use  of  the  objection  at  Pleas,  and  Pleading,  h  3. 
any  subsequent   time,  and  held  the  plea 
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covenant;  and  on  the  plaintiff's  own  shewing^  there  is  not  any 
breach  which  is  sufficient  in  law  to  give  the  plaintiff  cause  of 
action ;  and  it  shall  be  always  intended,  that  every  man  will 
(n)  Cro.  Jac.  shew  the  best  of  his  case :  but  when  the  defendant's  (o)  bar  is 
PWi^JaSwI  insafficient  in  substance,  and  the  plaintiff  replies,  and  shews 
120  b.  9  Co.  the  truth  of  his  case,  whereby  he  shews  no  matter  aeainst  him- 
110  b.  Doct  pL  gelfj  but  matter  explanatory,  or  perhaps  not  material,  there  the 
R%flii.  G<^b.  Court  shall  adjudge  upon  the  whole  record,  and  (the  declaration 
138.  Palm.  28/!  being  good)  for  the  insufficiency  of  the  bar,  without  any  re- 
Winch.  37.  gard  to  the  replication,  judgment  shall  be  given  for  the  plajn- 
Fiugib.205.      ^j£^.  g^g  j^  ^  ^^^  pleads  a  grant  by  letters  patent  in  bar,  which 

are  not  sufficient,  the  plaintiff,  by  replication,  shews  another 
clause  in  the  said  letters  patent,  which  clause  is  not  material, 

9  Co.  no  b.      and  the  defendant  demurs  in  law,  in  this  case  judgment  shall 

be  given  against  the  defendant,  et  sic  in  similibus.    And  so 

(b)  Hob.  14.      y^**  ^*'l  better  understand  your  books  in  7  E.  4.  28.  Tilly  (*) 

Flow.  66b.'      and  Woody^s  case,  11  H.  7.  28.  and  the  books  aforesaid; 

7  Ed.  4. 31  t-b.  nuj  other  books  vouched  in  Dr.  Bonhakn's  case. 

Fiti.  Judgm. 

50.  Moor  105.  Dyer  119.  pL  6.   1  And.  168. 


[  134  a.  ]  MARY  SHIPLEY'S  CASE, 

Pasch.  8  Jacobi  I. 

SuiPLEY        On  plene  administravit  pleaded  by  an  executor,  the  plaintilT  may  inlm^ 
^  ^'  diatcly  take  judgment  of  assets  quando  acctderint. 

PtVUl.  134  b.  


Trimity,  4  Jacobi  Rot.  28.  in  the  King's  Bench,  Mary 
Shipley  brought  an  action  of  debt  on  a  bond  of  200/.  agaiDst 
Christopher  l3eane  and  Ann  his  wife,  executrix  of  Francis 
Hasilwood  the  obligor;  the  defendants  pleaded  fully  adioi- 
nistered,  and  so  nothing  in  their  hands,  'i'lie  plaintiff  replied, 
that  they  had  assets.  The  jurors  found  assets  to  the  value  of 
(«)  Touch. 495.  172/.  and  judgment  nas  given  to  recover  the  («)  whole  debt  of 
StvinYs'.^      SOO/.  and  damages  and  costs  of  the  goods  of  the  testator,  5i, 

1  Vent.lM.9H.  S^c.  (b)  et  si  nofij  tunc  the  damages  of  their  own  proper  goo(k. 
7. 15  a.  ^t.  Upon  a  writ  of  Error  brought  upon  the  same  judgment  in  the 
Cro^l3iz.592.  Sx<^hequer-chamber,  the  said  judgment  was  affirmed,  BH* 
Cr.  Car.  167,  *  7  Jac.  Fof  upon  the  bar,  the  effect  of  which  is,  nothing  in  their 
373.  iRoil.929.  band,  the  plaintiff  might  have  prayed  her  (c)  judgment  pre- 

(l)Cro.J«c.  647,  648.  Palm.  314.  Dyer  1S5.  pi.  67.  1  RoU.  928,  932.  Noy.  120.  2E.4.4a. 
7  E  4, 9  a.    Kelw.  61  a.    11  H.  4.  5  a.   Br.  Exec.  51.    Fitz.  Jud^.  68.        (c)  Hob.  199.   1  Sid.  448. 

2  Sand.  226.  Office  Exec.  274.  Co.  Lit.^6a.  Moor.  246.  Swinb.  329.  Cr.  £1.  593,  687.  1  Vdt. 
94,  95,  9.& 
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ntiv  (a>;  (br  thereby  he  confesses  the  debt,  but  that  he  can- 
it  Bftv^  execution  until  the  defendants  hare  goods  of  the 
seeased;  as  in  a  writ  o((a)  mesne,  if  the  defendant  pleads,  (a)  Co. Lie. 
>t  distrained  in  his  defeult,  he  may  pray  judgment  presently,  3^217^^^* 
r  thid  plea  will  serve  him  onlyto  save  him  from  damages,  g^! Mesne 5. 
'ide  11  H.  4.  di^a.    So  in  a  (6)  Warrantia  Charlas  against  the  Fitz.Me8ae23. 
?ir,  the  defendant  pleads  nothing  by  descent,  &c.  the  plain-  i^^^'y^V^?!' 
or  shall  thereupon  recover  pro  loco  et  tempore.    So  in  debt  ^'oy.  149.  Hob! 

Kinst  (c)  the  heir,  if  he  pleads  nothing  by  descent,  the  39,  i99, 1217. 
intiff  may  have  judgment  presently,  and  a  Scire  factat  ^°-  ^^^  ^^  •• 
srhefif  assets  descend  (a).      Vide  Old  N.  B.  in   Warrantia  [*134b.l 
liOTicB  et  21  (rf)  Ed,  3.  9  b,   Br.  tit.  Warrantia  Chartas  SO.  (f^^^L^i^*^^ 
(ut  the  trial  (Verdict)  in  the  case  at  bar,  is  a  good  direction  i7%Ld.*Ri^y. 
>  the  Sheriff  what  he  is  to  do ;  but  yet  that  doth  not  alter  the  783. 
idgment  of  the  law;  and  it  is  the  better  form,  and  more  agree**  («[)  ^^^^\ 
ble  to  law,  to  have  judgment  for  the  whole  (c),  than  for  part  7^^ Ti 
f  the  debt,  according  to  (e)  the  assets  found.    Vide  Sym's  ease  355  b?'    ^ 
efore  for  this  matter.  Aiiteay53,54. 

■  ll.        ■!■■■■■■•• >^J.*... 

(a)  In  DorehcBter  v.  fFebb,  Cro.  Car.  37 S.  jud^ent  was  given  in  J^oeU  v.  Neltou^  and 

le  Court  denied  the  law  to  be  as  hi  Ship-  affirmed  in  Dom.  Proe,  Vid.  Ace  Com.  Dig. 

^y's  case,  that  if  an  executor  pleads  plene  Pleader,  2  D.  0.  8  B.  4. 

iminittravii^  the  plaintiff  may  pray  judg-  (b)  Vid.  note(B>,  Harberft  rate.  Vol.  II. 

leut  against  him  when  assets  come  to  him;  p.  SI. 

(id  in  Noell  v.  Aelton,  2  Sauud.  225.  Twis-  (c)  Vid  Serjeant  Williaras*  tfote  (1<9  Hmh- 

en,  J.  adopts  their  opinion.    However  such  eocke  v.  Prawd^  1  Sauted.  S36. 


II      '    '     ■!    «•  '  ■         '      ^  ■■■'»"    n   ■■-  -  t     li       ■      '^     tr 


SIR  JOHN  NEDHAM'S  CASE,  [issa.] 

Pasch.  8  Jacobi  K 

In  the  Comlnon  Plea^. 

lesolvcd,  1 .  AdmiDistratiott  granted  hy  the  archbishop,  when  there  are  bona  posr 

noiabilia  only  in  one  Jiocesc,  is  not  void,  but  voidable.    2.  If,  after  v« 

such  administration  granted,  administration  be  granted  by  the  ordinary  p,ym.-^l36a. 
of  the  diocese  in  which  the  bona  notabiUa  are,  and  then  the  first  ad- 
ministration is  repealed,  the  second  administration  stands  good.  3.  In 
such  case,  administration  of  the  effects  of  the  obligee  granted  by  th 
archbishop  to  the  obligor  does  not  extinguish  the  debt,  but  the  second 
administrator  may  well  sue :  but  if  the  obligee  makes  the  obligor  bis 
executor,  it  is  a  release  in  law  of  the  debt. 

*So  if  a  woman  obligee  marriios  the  obligor,  or  one  of  the  obligors,  it 
is  a  release  in  law*. 
^But  feme  executrix  marrying  the  debtor,  is  no  release  in  law*. 
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Carthcw  512.  Arthur  Post,  and  Catharine  faiA  wife,  administmlrix  of  B(ix« 
Rep.  i}.  A.  41.  Weldish,  brought  an  action  of  debt  ag;ainst  Sir  John  Nedkani, 
Siirinb.355,337.  (^^ich  plea  began  Mich.  7  Jarohi,  Rot.  332.)  on  bond  of  SOW. 

made  to  the  said  Elizabeth.  Cui  quidem  Kalk*  admfnisiratio 
omnium  el  singulorum  bonomm.Src.  quce  fuer*  pnefnC  Eik. 
tempore  mortis  suae  per  WiUiheV  permissione  divina  Roffens* 
Episcopum  apud  Roffen*  post  Mortem  prced^  E/is.  commusa 
fuit  5  Febr\  J  605.  The  defendant  pleaded,  quod  post  mortem 
dicice  Etiz,  et  ante  commissionem  administrationis^  prated*  scilicet, 
\3  Maii  1604.  /  the  Dean  and  Chapter  of  Canterbury  bein; 

(a)  Swinb.355,  guardians  of  the  spirifualties  (a)  sede  vacante  of  the  archbiflhop 
^^'  of  Canterbury,  committed  administration  of  the  goods,  &c.  of 

the  said^Elizabeth  to  the  defendant,  eo  quod  eadem  'Eliz.  tent' 
pore  mortis  suae  habuit  bona  notabilia  in  divers*  dioces*  provincia 
CanCj  which  administration  committed  by  the  said  dean,  &c. 
doth  yet  remain  in  force,  and  demanded  judgment  if  the  action. 
The  piaintiiF  replied,  that  after  the  said  administration  granted 
by  the  said  dean,  &c.  to  the  defendant,  and  before  the  purchase 
of  this  original  writ,  scil.  4  Nov.  1607,  before  Dr.  BenDet,com- 
roissary  of  the  Prerogative  Court  of  Canterbury,  at  the  suit  of 
the  said  Catharine,  against  the  said  defendant,  the  administra- 
tion granted  to  the  defendant  was  pronounced  and  declared 
pro  nulla  et  invalida  ad  omnem  juris  effectum :  upon  which  the 
Ist  Resolution,  defendant  demurred  in  law.  And  in  this  case  three  points  were 

resolved.     Forasmuch  as  the  defendant  has'  not  dbewed  in  hii 

(b)  SwiDb.355,  bar,  that  the  intestate  had  bona  notabilia  in  {b)  certam,  for  this 
357.  cause  it  shall  be  taken  that  the  administration  was  granted 

where  the  intestate  had  not  bona  notabilia  in  several  dioceses : 

(c)  Cr.Kl.  2S3,  but  yet  it  was  agreed,  that  such  administratioit  was  not  void,(c) 
^7.  Hob.  185.  but  voidable  (a),  as  it  was  adjudged  in  (d)  Hugh  Vere's  case, 

irSlRcp.  ^»  appears  in  the  Fifth  Part  of  my  Reports,  fol.  29  &  30. 
[  *  135  b.  ]  *^*  ^^  ^^^  objected,that  forasmuch  as  the  administration  granted 
423.  to  the  defendant  was  not  void,  but  (e)  voidable,  so  long  as  it 

(rf)  Swinb.337.  ^as  in  force,  the  inferior  ordinary  ought  not  to  have  committed 
5*Co.'30^a!  administration,  for  the  prerogative  admini^trationV  granted  by 
2Jon«8  78.  the  archbishop,  and  the  administration  granted  by  the  inferior 
SBulst.  176.  ordinary  cannot (/)  stand  and  be  both'of  eflect  together;  for 
?Lc*on^  212.  '^'  thereupon  confusion  will  ensue ;  and,  therefore,  the  adminis- 
(c)  Cr.El. 283,  tration  granted  by  the  inferior  ordinary  was  utterly  void;  and 
^l'  h^?55^^^*  although  the  said  prerogative  administration  be  afterwards  re- 
M^r693. '  voked,  that  shall  not  make  the  other  administration  of  any 
lRoll.Rcp.423.  better  effect  than  it  was  at  the  time  it  was  granted,  ji/iaC^) 
2d  ReBolution.  quod  in  initio  non  valctj  tractu  temporis  non  convalescit.  But  it 
(/)  Plow.  281  was  answered  and  resolved,  that  now  inasmuch  as  the  eccle- 
a.  diastical  Judge  has  pronounced  and  declared  the  letters  of  ad* 

4Co^2b^90^«  ministration  granted  to  the  defendant  pro  nulla  et  invalida  ad 
Cro.'Eliz.'585.'  omncm  juris  effectum^  we  must  give  credit  to  them,  that  it  was 
Co.  Lit.  a5  a.  for  causes  not  appearing  to  us  void  ab  initio,  vide  17  Eliz.  Oyer 
Hutt  M^  Dav.  ^*^  ^^^'  ***®  like  judgment  upon  the  same  reason  (b).   Also  the 

32  a.  Cawly  214.  2  Bulstr.  304,  305.  3  Bulstr.  192.  (A)  3  Co.  78  b.  9  Co.  19  a.  Drer  339. 
pi.  46.     1  Sid.  21.    2Keb.  12.    Posteal43b.    Cro.  El.  460. 

<a)  Vide  note  (c)  Prince'i  caic,  VoL  III.        (d)  Id  all  cases  where  the  first  administn- 
p.  60.  tion  is  rcpesded,  the  second  stands  good. 
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administratbn  is  but  an  authority,  because  he  has  nothin<2;  to  . 
his  (a)  own  use,  but  all  to  (he  use  of  another,  and  an  authority  (a)  Antea  133 
may  expect  and  commence  infuturo^  and  therefore  it  shall  be  «•  Cart.  134. 
suspended  until  the  other  be  repealed  or  declared  void.     And 
it  was  said,  that  there  are  tria  genera  executorunty  primus  a 
lege  constUutuSj  ei  ideo  diciiur  legitimus^  ui  Episcopus ;  se^ 
cundus  a  teslalore  constiiulus,  et  ideo  dicitur  testamenlarius^ 
ui  executor;   tertius  ab   Episcopo  constitutus^  et  ideo  dicitur 
dalivus^   nt  administrator.      And   it  is  to  be  observed,   that 
the  bishop  who  is  executor,  appointed  by   Ihe   law,   is  not 
permitted   by  the  law   to  make  a  release  of  any  debt  (6)  W  9  Co.  39  a. 
or  gift  of  any  goods  ;  for  he  has  a  special  property  in  the  de-  co'Lit^292a 
ceased^s  goods  for  the  benefit  of  the  dead,  and  nothing  to  bis  ' 

own  use  ;  and  it  appears  in  9  Eliz.  Dyer  255.  that  the  ordinary  '  .  ^  ^ 
has  nQt(c)  power  to  give  authority  to  another  to  sell  the  de-  9ci' 39'^*** 
ceased*s  goods,  because  he  himself  has  no  such  authority,  and  1  Roil.  918. 
the  statute  of  West.  2:  cap.  10.  (rf)  Bona  deven*  ad  manus  ordi'  Swrinb.  351,^ 
narii  disponenda^  that  is,  for  the  good  of  the  deceased,  and  as  to  355'  pifg'^^' 
this  purpose  he  is  like  an  administrator,  duran*  (e)  mih*  estate^  1  Keb.  854. 
who  has  a  special  power  committed  to  him  to  dispose  of  the  de-  Wcntw.  250. 
ceased's  goods  for  his  benefit,  and  nothing  in  prejudice  of  the  Ke?w!^8U.  b. 
executor,  as  it  is  held  in  Prince's  case,  in  the  Fifth  Part  of  my  (//)  West.  2.  c. 
Reports,  29  b.  So  the  lord  who  takes  a  surrender  of  lands  held  J^-  2in8t.397. 
by  copy  of  court  roll,  to  the  use  of  another,  has  power  (/)  only  crof  ei.  678,^* 
to  grant  it  according  to  the  use  of  the  surrenaer^  and  not  to  679,  718, 71*9. 
any  stranger  as  it  is  held  in  the  Fourth  Part  of  my  Reports  in  2  And.  132. 
Westwick's  case.    Ft*  7  Hen.  4.  18  b.  the  (g)  ordinary  shall  Stwb*  m 
not  have  an  action  of  trespass  for  carrying  away  the  goods  be-  3  Leon.  278.  - 
fore  an  actual  possession  of  them,  (as  executors  or  adiuinistra-  March  138. 
tors  may  have)  (c),  but  before  possession  the  ordinary  shall  owen  35^.^' 
sue  for  them  in  the  Spiritual  Court ;  and  Fitzherbert  in  abridg-  Dail.  85.' 
ing  the  case,  tit.  Trespassed!,  ex  hoc  *sequilurj  that  the  or-  [  *lS6a.  ] 
dinary  shall  not  have  an  action  of  debt  (A),  as  ordinary.    3.  It  3d  Resolution, 
was  resolved,  thai  the  committing  of  (t)  administration  by  the  (y)  co.  Lit. 
archbishop  to  the  obligor,  shall  not  extinguish  the  debt,  but  59  b. 
the  debt  remains  (d);  but  if  the  obligee  makes  the  obligor  his  ^^^J^*^*^^ 
executor,  it  is  a  release  in  law  of  the  debt,  for  it  is  the  act  of  Br.Jiiri8dict.23. 
the  obligee  himself  (b),  and  therewith  agrees  8  Ed.  4.  3  a.  Br.Ordi.  5. 

^  ^      '  ®  (A)  1  Roll.  906. 

(0  1  Siderf.  79.    1  Leon.  90, 91.     1  Roll.  934.      Swinb.  325,  300,  301.     Salk.  303.      1  Salk.  327. 
3  Salk.  l&X 

thooffh  gftfaied  afVer  the  grant  of  the  first,  seems  to  be  that  a  debt  is  merely  a  right  to 

and  before  the  repeal  of  it.    Com.  Dig.  Ad-  recover  the  amount  by  way  of  action;  and 

ministrator,  B.S.  piling  2  BrownL  119,  C%«r-  as  an  executor  cannot  maintain  an  action 

nock  V.  Curry,  against  himself*  his  appointment  by  the  ere- 

(c)  Vide  note  (c)  Middteton*s  case,  Fol.  ITL  d||lor  to  that  office  discharges    the   legal 

p.  55.  remedy  for  the  debt  Simmons  r.  GutierU/ge, 

(d)   So  the   making  a  debtor  executor  18  Yes.  964.      fFoodward  v.  Lwrd  Darcy, 

durante  vUmorilate  is  no  discharge  of  the  Plowd.  106.  Com.  Diff.  Admon.  B.  5.  note  1. 

debt,  since  he  is  only  executor  in  trust  for  Co.  Litt  844  b.   So  if  the  testator  make  one 

the  infant,  till  he  comes  of  4ge.    Caweth  v.  dchtor  his  executor,  where  sereral  are  jointly 

PUHp,  1  Ld.  Raym.  605.    Yin.  Ab.  Execu-  bonnd  or  indebted  to  him,  it  is  a  release  to 

tors,  H.  b.  pi.  20.  all.     Wankford  v.   Waiikford,  1  Salk.  800. 

(s)  The  principle  upon  which   the  ap-  So  also  if  the  bond  be  joint  and  several, 

pointmcnt  is  held  in  law  to  be  a  release  Cheetkam  v.  fFard,  1  B^  and    Pull.  630. 

1 
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If  a  woman  SI  E.4.  2  b.,  6cc.  in  the  some  manner  as  ifa  woniao<a)  ob1i|^ 
2?^£!|JJ^^  marries  the  obligor,  or  one  of  the  obligors^  it  is  a  release  in  the 
one  oftiS^ob-  law  of  the  debt,  for  it  is  by  the  act  of  the  obligee  herseif,  and 
ligon,  it  18  a  therewith  agree  1 1  H.  7. 4.  and  SI  Hen.  7. 39.  But  if  a  woman 
nieaseiniaw.  ^jj  executrix  marries  the  debtor,  it  is  no  release  in  law,  be- 
cotriz  mairy-  cause  she  has  the  debt  in  another  right;  and  if  it  should  amount 
ing  the  debtor  to  a  release  in  law,  it  would  amount  to  a  Devasiavii^  which  is 
is  no  release  in  ^  ^^ong,  which  the  law  wUl  not  sufier.  And  so  it  was  ad- 
M  1 B  wnl  J"^«^  *">  ^^^  King's  Bench,  Mich.  30  &  31  Eliz.  where  in  debt 
76.  Cr?Cax.  against  a  woman  (c)  executrix,  she  pleaded  fuller  administered; 
3.13,373.  and  it  was  found. that  the  defendant  had  married  the  obligor, 

^'  ^^'^  ^'  ^°^  ^^^  ^^^  husband  was  dead ;  and  it  was  adjudged  to  be  qo 
Flowd.  184  b.  release  in  law,  nor  the  debt  extinct,  but  only  suspended  during 
186a.  Hob.  10.  the  coverture,  and  so  a  difference.  Note,  that  Fleta,  lib.  2.cap. 
Cr.  Car.  373.  'jq^  Testomentisy  sajf 8,  De  bonis  defimcii  trijta  debet  esse  deposiUo* 
Ydr.'T60.  1.  Necessitatis  ut  (d)  fimeralia.  2.  UUUtatU,  that  evexy  one 
Moor  236^  855.  shall  be  paid  in  such  precedency  as  be  ought  to  be.  3.  VoUmt 
•y??*f*^^*      ^<w>  as  legacies,  &c. 

Hutt.  128.  »  o  ' 

1  Roll.  940.  Br.  Ezecu.  1 12.  8  E.  4.  3  a.  Swinb.  300, 30 1.  Hutt.  17.  (6)  1  Roll.  934, 940. 
Hob.  10.  Co.  L,it.264  b.  (c)  Cr.  El.  114,  150.  1  RoU.  934,  935.  Co.  Lit.  264  b.  Moor  236. 
lLeoii.3aO.        (<0  20H.7.5a.    3In8t.202. 


And  upon  the  death  of  the  executor,  debtor,  1264  b. 

the  surviving  executors  cannot  soe  his  re-        But  although  the  action  be  released,  tlie 

presentative  for  the  debt,  for  a  personal  debt  ahall  be  assets  in  the  hands  of  tk 

thing  suspended  is  extinct.    Com.  Dig.  Ad-  debtor  execator.    Com.  Dig.  Admon.  B.  h. 

mon.  B.  6.    Nor  b  the  case  varied  by  the  Assets  C.  Bsc.  Ab.  Bxors.  and  Admors.  A.  10. 

execatovls  dying  without  having  proved  the  Yin.  Ab.  Executors,  H.  b.;  for  it  must  be 

will,  or  having  administered.   €om.  Dig.  ib.  taken  that  he  has  received  so  mndi  moiiej; 

TdUer's  Exors.  348.    Bac.  Ab.  Exors.  and  and  if  he  does  not  administer  so  much,  it  is 

Admors.  A.  10.  Or  even  by  his  refusal  to  a  ito^t <4M«f ,  ^aa^4M*tf  v.  JFA«itf«rd,  1  Salt 

act  with  his  co-executors,  unless  he  fiprmally  306. 

renounced  the  office  in  the  spiritual  court.        In  equity,  when  the  debtor  is  appointed 

€uch  a  renunciation,  indeed,  shall  prevent  executor,  a  trust  is  raised  not  only  for  a  re- 

.the  reloise  of  his  debt;  for  be  could  no  sidnary  legatee,  Brawn  v.  Seiwin^  Fpr.  840. 

more  be  comp^ed  to  accept  a  release,  than  but  even  tor  the  next  of  kin,  Ctr^y  v.  Gni- 

a  deed  of  grant.    ^fuOifordy.  fFamlefar^d,  itige,  S  Bro.  C.  C.  110.     Berwy  v.  UAer, 

iStlk.  807.;  and  the  debt  is  released,  ^-  1 1  Yes. 90.  And  vid. Simmons  ▼.  GmiieridiCf 

-though  the  testator  was  .within  age.  Co.  Ut  \  S  Yes.  264. 
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SIR  FRANCIS  BARRINGTON'S  CASE.     [  135  b.  ] 

Pasch.  8  Jacobi  1. 
In  the  Common  PleaA. 

Resolved,  I.  By  a  ^ant  to  one  and  his  heirs  of  all  woods,  underwoods,  &c.        Chalkb 
then  growing,  and  of  all  timber  trees,  woods,  &c,  which  thereafter  v, 

should  grow  in  a  certain  part  of  the  forest  of  H.,  (except  the  land  and  «  v^**^?',^. 
soil  of  the  same  wood,)  with  liberty  to  enclose  them  for  the  preserva-  *  * 
tion  of  the  spring  of  wood,  &c.  as  by  the  laws  and  statutes  of  the  realm 
is  appointed,  &c.  without  any  interruption  by  the  grantor,  &c. ;  the 
grantee  has  an  inheritance  in  fee,  as  a  profit  apprender  in  alieno  tolOy 
and  the  soil  remains  to  the  grantor.  2.  The  stat  S3  E.  4.  c.  7.  which 
under  certain  circumstances  authorises  the  proprietors  of  grounds  in 
forests,  after  a  felling,  to  enclose  them,  without  the  king's  licence,  for 
seven  years,  to  preserve  the  springing  wood,  extends  to  the  said  grantee. 
3.  But  does  not  extend  to  the  wood  of  any  subject,  in  which  another 
has  a  right  of  common.  4.  The  commoners,  as  appears  by  the  preamble, 
arc  not  any  of  the  parties  between  whom  the  act  was  made,  and  there- 
fore their  right  is  not  taken  away  by  it.  6.  If  the  act  bad  extended  to 
wood  in  which  others  had  a  right  of  common,  yet  the  woods  could  not 
be  so  enclosed  as  to  exclude  the  commoners.  6.  The  slat  35  H.3.  c.  17. 
which  enacts  *'  that  it  shall  not  be  lawful  to  any  persons  which  have  or 
**  shall  have  any  woods  wherein  any  ought  to  have  any  common,  &c. 
*<  to  fell  and  cut  down  the  same  woods,  (except  it  be  to  jbis  own  use 
*'  and  occupation,)  until  such  time  as  the  fourth  part  of  the  said  ground 
*'  or  soil,  &C.  be  divided^  &c.  fenced  and  enclosed,  &c.**  restrains  the 
owner  of  the  wood  from  felling  his  own  wood,  on  a  penalty,  but  does 
not  exclude  the  commoner  of  his  common.  The  words  in  the  act, 
**  except  it  be  to  his  own  proper  use  or  occupation,*'  exempt  the  owner 
from  the  penalty,  and  are  to  be  intended  of  his  necessary  use,  as  to  re- 
pair his  house,  or  to  burn  in  his  house,  &c.  7.  The  acts  tsE.  4.  and 
35  H.  8.  are  general  acts.  S.  C.  \%  Brownl.  S89, 328.  Godb.  167.]  af. 
.firmed  an  error,  per  toi.  cur.  K.  B.  1  Roll.  Rep.  135. 


Setwebn  Richard  Chalke,  plaintiff  in  replevin,  and  William 
Peter,  and  Nicholas  White,  defendants,  which  began  Hil. 
» Jacobiy  Rot.  157.  on  a  lon^  and  impertinent  pleading,*  the 
ase  was  such  ;  Sir  RobertRicb,  Lord  Rich,  was  seised  of  the 
brest  or  chace  of  Hatfield  (whereof  Che  place  where,  fee.  was 
larcel)  in  fee,  and  by  his  deed  indented,  bearing  date  30  Jan. 
9Eliz.  for  good  considetatioo  granted  to  8ir  Thomas  Bar- 
ington,  Knt.  and  his  heirs,  Qmne$  bmtcos  urhores  4a9n  mantnC 
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subboscos  et  spinas  quam  alia  genera  quortimctmque,  adfunc 
crescent^  slant*  et  existent*  simul  cum  omnibus  arboribus^  vocal' 
timber  trees,  boscis^  subboscis^  et  spinis  quibuscunque^  quoB  ad 
aliquod  tempus  extunc  imposterum  {k)  forent  crescent*  stant 
renovant'  sive  existent*  in  et  super  illis  partibus  foreslas  prcstCcom* 
muniter  vocat'  Bushend  quarter,  et  qnarlerium  vocaV  Takely 
quarter  (except  the  land  and  soil  of  the  same  wood)  with  liberty 
to  enclose  them,  and  to  hold  them  enclosed  for  the  preservatiDD 
or  the  spring  of  wood  which  should  be  for  such  time,  as  by  the 
laws  and  statutes  of  the  realm  is  appointed  and  enacted,  and 
not  otherwise  absque  molestatione  seu  inlerruptione  of  the  said 
Lord  Rich,  his  heirs  or  assigns,  and  to  exclude  the  deer, 
and  all  other  cattle,  out  of  the  wood  so  inclosed,  and  to 
have  the  herbage  and  feeding  thereof,  as  any  owner  of  the 
wood  might  do,  by  the  laws  and  statutes  of  this  realm, 
[*  1S7  a.  ]   *  without  interruption  of  the  said  Lord  Rich,  his  heirs  or  as* 

signs.     And   that  the  plaintiff  is  seised  of  a  house   and  six 
acres  of  land  in  Hatfield  in  fee,  to  which  he  has  common  ap- 
purtenant for  all  cattle  levant  and  couchant,  &c.  in  and  through 
the  whole  forest  or  chase  of  Hatfield;  which  grant  made  by 
the  Lord  Rich,  was  in  performance  of  an  award  made  between 
the  said  Lord  Rich,  and  Sir  Thomas  Barrington  by  the  Lord 
Burghley  Lord  Treasurer  of  England,  Thomas  Earl  of  Sus- 
sex, Sir  William  Cordel,  Master  of  the  Rolls,  and  Sir  Gil- 
bert Gerrard,  Attorney  General,  which  arbitrament  and  grant 
(a)  2  Brown,     was  confirmed  and  established  by  (a)  act  of  Parliament,  omo 
42L'^Godb.^'    27  Eliz.  with  a  +  saving  to  all  strangers,  &c.     And  that  tbe 
167*,  168.  said  Sir  Thomas  Barrington  died,  after  whose  decease  the  said 

1 1  Jones  235.  wood  descended  to  Sir  Francis  Barrington  as  to  his  son  and 

heir,  who,  1  Feb.  1  Jacobiy  felled  the  wood  in  the  place  io 
which,  &c.  and  took  it  to  his  own  use,  and  10  Mar.  following 
inclosed    it  for  the  preservation  of  the  spring,  and   so  has 
maintained  it,  according  to  the  laws  and  statutes  of  this  realm: 
and  the  parties  demurred  in  law :  and  if  the  plaintiff  was  barred 
of  his  common  or  not  was  the  question.     And  in  this  case 
the  defendants  pleaded  the  said  arbitrament,  and  the  said  act 
of  Parliament  at  large ;  but  to  no  purpose,  for  without  ques- 
tion, neltlier  the  arbitrament  nor  the  act  (in  respect  of  the 
saving)  can  bar  the  plaintiff  of  his  common  :  but  all  the  doubt 
ot  the  case  arises  upon  two  acts  of  Parliament  not  pleaded, 
(&)  2Brown.      *C'  the  act  of  (6)  92  Edw.  4.  c.  7.  and  the  act  of  35  Hen.  8. 
290, 322, 323,    c.  17.    And  first  it  was  objected,  that  the  Said  act  of  2S  Edw. 
32"'  328*^^^'    *'  ^^^  barred  the  plaintiff  of  his  common;  for  by  the  said  act 
Godb.  167,168,  >t  is  enacted,  that  if  anj  of  the  King's  subjects  having  woods 
169, 170, 171.    growing  in  his  own  ground  within  any  forest,  chase,  or  pur- 
r\Tr^^*92  ^         '.  ^^*  causes  the  same  wood,  or  any  part  thereof  to  be  felled 
i^Jones^5.      ^^  licence  of  the  King,  or  his  heirs,  in  his  forests,  chace8,or 

purlieus,  or  without  licence,  in  the  forest,  chase,  or  purlieu, 
of  any  other  person,  or  make  sale  of  the  same  wood:  be  it 
lawful  for  the  said  subjects  possessors  of  the  same  ground 

(a)  That  there  roay  be  a  grant  or  reserva-  .  tbe  soil  as  of  the  trees  then  growing,  ^i^ 
tion  as  well  of  trees  thereafter  to  grow  on     Stanley  \4  fFhile^  14  East.  338,  339.    • 
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whereupon  the  wood  grew,  and  to  other  pereonn  to  wlioin  such 
vood  ttball  be  sold,  immediately  af\er  the  wood  so  felled,  (o 
coppice  and  enclose  the  ERme  grounxl  with  suiHcicnt  hedges 
able  to  keep  out  all  manner  of  beasts  and  cattle  out  of  the 
siune  grounq  for  the  preservation  of  their  young  spring;  and 
the  same  hedges  so  made  the  said  subjects  may  keep  continu- 
ftllr  t^  the  space  of  seven  years  next  atler  the  same  inclosing; 
pnd  there  is  no  saving  id  the  act  for  the  comnoners ;  and  there- 
fore  (as  it  was  urged)  they  shall  be  excluded  of  their  common 
(ItiriDg  the  seven  ye^ra  ;  for  every  one  is  party  and  privy  to  an 
apt  of  Parliament,  and  the  rights  and  interests  of  those  which 
^rq  pot  saved  by  iha  act  of  Parliament  are  bound:  and  the 
niak^fs. of  the  act  have  greater  regard  to  the   preservation  of 
th^  spring  of  vpods  for  the  commonwealth*  in  maintenance     [*  137b.  j 
Qf  timber  ^nd  woods,  than  to  common  in  the  woods  of  subjects 
iritbio  forest  or  chases  after  a  reasionable  time,  till  (he  spring 
be  of  such  growth  that  beasts  or  cattle  cannot  hurt  or  hinder 
it.     An,d  these  words,  To  enclose  the  snme  land  with  sufficient 
hedges  able  to  exclude  all  manner  of  beasts  or  cattle   out  of 
the  same  ground,  were  strongly  urged  to  prove  the  intent  of 
the  makers  pf  the  act  to  exclude  not  only  the  beqsis  of  the  fo- 
rest, or  chas^,  but  also  cattle  of  commoners ;  for  beasts  of  the 
jbreft  are  not  called  cattle ;  and  the  words  are,  able,  to  exclude 
a)i  manner  of  beasts  and  cattle  out  of  the  same  ground;  which 
iKDeral  words  extend  to  beasts  and  cattle  of  the  commoner. 
7o  which  it  was  answered  by  the  plaiiUifTs  counsel : — I  That 
tbfl  said  RjCt  of  22  Ed.  4.  doth  not  extend  to  this  case,  because 
Ijiastatnteexl^ndsonly  tothofewhoare  owners  of  thegi;ound; 
for  the  words  of  the  act  in  divers  parts  thereof  are,  growing 
en  their  propt^  ground,  and  in  this  case  Sir  Ffancis  Bar- 
riogton  b^  but  a  profit  appr^nder  in  another's  grouod,  for 
ft^grODa4roii>>>'^ 'o  ilie  Lorfl  Rich.    S.  It  wospnswered, 
that  t^p  Btatf.C^)  ^  ilea.  8.  cap.  17,  which  i$  in  Uip  negative,  [a]35H.s.  e. 
'.^  That  jl  ^^I   not  bo  lawful  ,t9  any  perKjos  which  have  or  'J-  ^Brown. 
"  8hptlh8Vpajiywoo(Iswlier8inanyoughttohave_aryrcgn)roon,  smIsmIsIb' 
"  &c-  tft  Ml  and  cut  down  the  samf  woods  (except  it  be,  to  bis  Ood'b.  167,169, 
','  own  tiie  and  occupation)  unLil  such  lime  as  the  fo^rth  part  '''• 
"  of  the'  sa,id  ground  or  soil,  &c.,  b^  divided,  &c,  fenced  and 
'•  indoqed,  itc."     Et  (b)  leges  poiteriores,  priores^  conlrarias 
fbrogar^t)    To  which  it  was  answered  by  the  defendant's  coun- 
lel.tJiAJ'.Sir  Francis  was  ont  of  this,prohibitiQn,,Rnd  within 
the .iexGeplibD  of  this  branch  ;  fbr.behas  lakei^  tbe  said  wood 
to  his  owti  cTs^ ;  and  Jie  wl)o  ta^ea  wood  wherein  others  have 
:ovaiilen-fA  outoftbe  prohibition  of  this  act..  And  now  (his 
:e,rth':t^e£a«e  was  argued  at  the  ^ench  by  the  Judges;  a^d  in 
:(rf«;  <as6, these  points  were  resolved, — 1.  fhat  Sir  Francis  Rewlutiwu of  ■ 
QtorriogtOn  has  an  (c)  inheritance  as  profit  apprender  ino/ieKo  tbeCouit. 
!oJoi  and  that  the  soil  remains  to  the  Lord  Rich.     2.  That  the  ^2  b'.^H'b"'^- 
i_tfi,t.  of  89  fiiw,  4.  shall  extend  to  Sir  F.  Barringlon,  notwith-  i  Joan  ib6. 
^landing  he  has  not  the  Soil;  for  the  words  are,  that  it  be  >  ^°-  25b. 

°  '       ■  '    -  Cr.  Jmc.  121. 

XCo.e.  3 Brownl. 324.  Oodb.  169.  2  RolLR«p.4ie,423.  Suof.  Pnr.  69 b.  HawluiUu. 
a».-  2lmt.6»$.  .(c)'2Br6wD.324,325.  llCo.ltfb.  1  RoU.  Rep.  96,  99,  137.  Vla.Ab.' 
InaU  P  3.    Com.  Dig.  E»Ute  A. 
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lawfal  fbr  the  said  subjects  possessors  of  the  same  soil,  or  to 
other  persons  to  whom  such  wood  shall  be  sold ;  and  the  said 

frant  for  the  considerations  in  the  said  award  mentioned  to 
ir  Thomas  Barrington  and  his  heirs  was  a  perpetual  sale 
to  him  within  the  words  and  intention  of  the  act.    3.  The 

3.  RetolntioD.  said  act  doth  not  extend  to  the  wood  of  a  subject,  in  which 

any  other  has  common,  but  only  to  a  several  wood  :  for  by 
the  common  law,  he  who  has  a  wood  in  which  another  has 
[  *  138  a.]  common  cannot  inclose  it  to  exclude  *the  commoner  of  bis 
common,  be  it  in  forest  or  chase,  or  out  of  forest  and  chase. 
But  he  who  has  a  several  wood  in  a  forest,  may  after  the  fall 
(a)  2  Brownl.    inclosc  it  for  three  years  paroo  fossato  (a)  et  bassa  haia  seam* 
326. 6odb.i70.  Jum  osstsam  Jbrestasy  as  appears  by  the  M  quod  dqmmim  io 
1^^^;       the  Register  ^57.    Then  it  appears  by  the  preamUa  of  the 
Miawood*38l.  said  act,  that  it  extends  only  to  a  several  wood;  for  it  re- 
cites, that  where  subjects  have  felled  their  woods,  &c»  they 
could  not  heretofore  inclose  their  ground  to  preserve  theger- 
mins  longer  than  three  years,  which  proves  what  tbe  common 
law  was  before  in  such  case :  but  without  question  that  extends 
only  to  a  several  wood ;  for  none  could  enclose  a  wood  wlierein 
another  had  common  for  a  day,  &c.    But  liow  thi^  atatqte  has 
enlarged  the  time  to  seven  years,  and  has  also  raiscnl  the  liedges ; 
(*)-  2  Brown,     for  where  he  might  before  enclose  it  parvofotsaio(b)ei  basm  hma^ 
326.  be  may  now  maae  magnam  el  altam  haiam^  sufficient  to  exclude 

4.  Resolution.  aH  manner  of  beasts  and  cattle.  4.  It  appears  bjr  tbe  pream- 
IL.IU7.421.  ble,  between  what  persons,  and  for  and  against  what.persoas, 

this  act  was  made ;  and  the  parties  to  this  great  contract  by  act 
of  parliament  are  the  subjects  having  woods  &c.  within  fo- 
rests, chases,  or  purlieus  of  one  part,  and  the  King  and  otkr 
owners  of  forests,  chases  and  purlieus  of  the  other  part ;  ao 
that  the  commoners  are  not  any  of  the  parties  between  .wbomtkis 
Prhrigf  Castie-  act  was  made ;  and  therefore  the  case  well  ai^ued  in  21  Hen. 
acre         7,  ]  a.  b.  jn/er  the  Prior  of  (c)  Castleacre,  and  tbe  Diean  of 
jxean'of  St.    ^^*  Stephens,  and  left  at  large  in  the  printed  Report,  was  af* 
stepkens.      tcrwaros  adjudged,  as  appears  by  the  record  thereof,  which 
The  act  1  Hen.  began  Pa9ch.  18  Hen.  7.  Rot.  416.  that  the  act  of  t  9Bw.5. 
gave  tbe^ands  I>®ing  made  between  the  King  and  Priors  aliens,  Jiijr.vfbKJi  the 
of  priors  aliens  priories  aliens  were  given  to  the  King,  did  not  extinguish  the 
to  the  King,     annuity  of  the  Prior  of  Castleacre  which   he  had  out  of  a 
gnish^an^annu-  ^ectory  parcel  of  a  priory  alien,  although  there  was  not  any 
Ht  of  the  prior  Saving  m  the  act.    And  Mich.  25  and  S6  Eliz.  (d)  Jhm^eVs 
o^Ca»«cacrc,   case,  in  Curia  TVardorumj  where  it  was  resolved,  that  when 
o^of  arec-     an  act  makes  any  conveyance  good  against  the  King,  or  any 
tory»  pared  of  Other  person  or  persons  in  certain,  it  shall  not  take  away  the 
\pn9r7.niien ;  right  of  anyother,  although  there  be  not  any  saving  in  the  aet(s). 

tiuoogli  toera 

WM  not  any  sairing  in  tbe  act.  (e)  2  Brown.  326,  327.  Godb.  170.  1  Jones  235,  236.  ViB.Ab. 
Slat.  D.  pi.  5.  tlH.o.  7.  ((0  2  Brown.  323,  327.  Godb.  168,  170.  Moor  131,  132.  Cr.B. 
SOS.    2  Anders.  190,  191. 

(■)  It  has  alwsjf s  beeo  held  that  a  priyate  Lucy  r,  I4ving$Un^  1  Vent.  176.  Lori  Bale 

act  does  not  bijia  strangers,  and  that  before  said,  <*  Every  man  is  so  far  party  to  a  pfi- 

the  raietal  jpractice  of  inserting  a  sayiog'  **  vate  act  of  Farliamentasnot  io  gtinasfit-' 

clause  in  every  private  act  was  adopted,  la  '^-but  not  so  as  to  giTe  up  his  interest  nil 
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5.  If  the  act  had  extended  to  wood  in  which  others  had  com-*  5.  Rewltttion. 
mon  ;  yet  the  conclusion  restrains  the  generality  of  tlie  prece- 
dent words :  for  the  statute  doth  not  give  an  absolute  and  in- 
definite power  to  the  owners  of  wood  to  inclose,  &c.  bat  to 
inclose  the  ground,  to  keep  it  enclosed,  and  to  repair  it,  with- 
out (a)  suing  the  King's  licence,  or  other  persons,  or  their  Ca)2BrowB» 
officers  of  the  same  forests,  chase:*,  or  purlieus,  so  that  this  ^^^* 
conclusion  limits  the  precedent  words  only  against  the  King, 
and  other  owners  of  forests,  chases,  and  purlieus ;  but  no  word 
in  the  whole  act  gives  authority  to  them  to  enclose  against  any 
commoner.  And  where  it  was  said,  that  this  word  cattle  cannot 
be  applied  *to  beasts  of  the  forest ;  it  was  answered  that  they  f*  138  b.  J 
might  fitly  and  properly  be  called  beasts  and  cattle  of  the  fo-  ][*^Jij!2r**f 
rest.  And  so  it  is  sdid  in  the  preamble  of  this  very  act,  beasts  and  the  ^f^i  ^^^ 
cattle  of  the  forest.    And  it  is  to  be  known,  that  there  are  five 
manner  of  beasts  of  the  forest,  sc.  hart,  hind,  hare,  wild  boar, 
Bod  wolf  (ft)  ;  and  five  manner  of  beasts  of  chase,  sc.  buck,  (h)  Co.Lit.233 
doe^  fbx,  martin,  and  roe ;  and  beasts  and  fowls  of  warren  a.   Com.  Dig. 
are,  hare,  coney,j)heasant,  and  partridge  (c).  Vide  Resist.  96.  Chase  A.F. 
43  E.  3.  13.  38  E.  3.  10.  3  H.  6.  12,  15.  Liber  Intr.  Trespass  . .  „  «,.^^ 
in  Hunting,  685.   12  H.  8.  9  b.  (c)  Holinshed's  Chronicle  306.  W. 
nam.  30.    6.  It  was  resolved,  that  the  said  clause  of  the  act  6.  ResoiuUon. 
of  35  Hen.  8.  in  the  negative,  restrains  only  the  owner  of  the 
wood  from  felling  his  own  wood  on  a  penalty ;  which  without 

Siestion  doth  not  exclude  the  commoner  of  bis  common:  and 
e  said  words  (rf)  {except  it  be  to  his  own  use  or  occupation)  (4)  H«rd.258. 
•erve  to  exclude  the  owner  out  of  this  penalty ;  and  are  to  be 
intended  of  his  own  proper  necessary  use  ;  as  to  repair  his 
lioiise,  or  to  bum  in  his  house,  &c.  Then  there  is  another 
clause  which  prohibits  the  commoner  that  after  the  said  felling 
(that  is  to  say,  after  the  division  and  felling,  for  the  division  of 
the  fourth  part  ought  to  precede  the  felling)  in  any  such  party 
i.e.  in  the  fourth  party  so  divided,  no  beasts  or  cattle^  during 
lieven  years,  shall  be  suflered  to  feed  there,  upon  penalty,  &c. 
and  the  lord  is  excluded  to  feed  with  his  cattle  m  the  three 
partsduring  the  seven  years  ;  and  after  the  seven  years  (until  a 
liew  felling,  according  to  the  act)  the  commoner  shall  have  his 
common  again.  And  it  is  to  be  observed,  that  by  the  statute  of 

^*  Ibe  great  questioo  in  Barringtan'B  eoH^  8  the  saving  clauie.    Bat  where  a  tenant  for 

*rCo.    The  matter  of  the  act  there  directs  it  life  enters  into  an  agreement  to  convey  the 

*'to  he  between  the  foresters  and  the  proprie-  fee  simple,  and  a  private  act  is  pawed  for 

*^  tors  of  the  soil ;  and  therefore  it  shaA  not  establisning  such  agreement,  in  which  is  a 

**  extend  to  the  commoners  to  take  away  the  saving  of  the  rights  of  all  persons  not  par- 

**  common.    Suppose  an  act  says,  whereas  ties  to  the  act,  it  will  not  affect  the  persons 

*'  there  is  a  controversy  concerning  land  be-  entitled  to  the  remainder  expectant  on  the 

*' tweenA.and  B.  it  is  enacted  that  A.  shall  en«  life  estate.    Provoit  iff  Et&n  v.  Bishop  pf 

^'Joyitt  this  does  not  bind  others,  though  ^/ftcA^tler,  3  Wils.  483.  and  vid.  Cru^  llig. 

**  there  be  no  saving  t  because  it  was  only  in-  Vol.  V.  p.  9.  et  $eq.  3d  ed. 

^^  tended  to  end  the  difference  between  two.**  (c)  Co.  Lit  233  a.  names  a  roe  to  be  a 

In  FTestljf  v.  Kiemany  Amb,  697.  it  was  beast  of  warren ;  and  vtdueret  eampestres  as 

beld  that  a  private  act  would  bar  an  estate  quaUe^raile,  life.  «jr/ee»trtfr,  as  woodcock,  &c. 

tail  and  all  remainders  expectant  thereon,  and-  aquaiUci^  as  mallard,  heme,  iBk;c»'  ire 

and  also  the  reversion,  altnoogh  the  rights  named  fowls  of  warren, 
of  the  remaindermen  were  not  excepted  in 

Sg2 
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22  £.  4.  the  owner  of  the  wood  ought  first  to  fell  the  wood, 

and  after  enclose,  and  bj  the  statute  of  35  Hen.  8.  he  ought 

first  to  enclose,  and  after  within  four  months  fell  the  wood. 

7.  Resolution.    7.  It  was  resolved,  that  the  statute  of  Westminster  2.  f  De 

fWest.  1.  c.^20.  malefactoribus  in  parcis,  charta  de  foresta^  (a)  and  these  acta  of 

(a)*?Browia.  ^  ^^'  ^'  ^^^  ^^  ^®"'  ^«  ^^^  general  laws  coocerning  all 
222,324,325,  persons,  whereof  the  Court  ex  officio  onsht  to  take  notice; 
??«',S?^?;,     *°^  €0  potiusy  because  this  act  of  22  Edw.  4.  concerns  the 

168,  loy,  171.      v*    _ 

4  Co.  76  i.  77  a.  ^^l"?' 

2  Roll.  465,  466.  8  Co.  28  a.    Doct.  pla.  336,  337.  Yelr.  106.  Hob.  310.   Hale's  Common  Law  15. 

Vin.  Ab.  Stat.  C.  Cpm.  Dig.  Pari.  R.  6.  Bac.  Ab.  Stat.  F. 


[  139  a.  ]  DR.  DRURY'S  CASE, 

Pasch.  9  Jac.  1.  Rot.  3642. 

In  the  Common  Plea^t. 

jiudita  querela  Heretofoue  as  it  appearoth  in  the  term  of  the  Holy  Trinity, 
brought  by  jn  the  seventh  year  of  the  reign  of  the  lord  the  now  Kinf^of 
?'jL.  I.  !  England,  &c.  and  of  Scotland  the  forty-second,  in  the  36W 
The  writ.        .  roll,  it  IS  Contained  thus,  Surrey,  ss.    It  was  cooinianded  to 

the  Sheriff,  that  whereas  of  the  grievous  complaint  of  Owro 
Whereas  J.  D.  Bray  of  Cobham  in  the  county  aforesaid,  Gent,  to  the  lord  tl|e 
had  recovered  King,  grievously  complaining,  it  was  shewed,  that  whereas 
*°m'o  R^*^*  John  Drury,  doctor  of  laws,  in  the  Court  of  the  lord  the  King, 
certain  dibt  of  the  Bench  here,  that  is  to  say,  in  the  term  of  St.  Michaiel,  in 
and  damages  the  fifth  year  of  the  reign  of  the  said  lord  the  now  King  of 
and  costs.         England,  before  the  Justices  of  the  said  lord  the  Kin^,  of  the 

Bench  aforesaid  here,  that  is  to  say,  at  Westminster,  by  judg- 
ment of  the  said  Court  had  recovered  against  the  said  Owjn, 
as  well  a  certain  debt  of  two  hundred  pounds,  as  thirty-three 
shillings  and  fourpence,  which  to  the  said  John  in  the  Court 
aforesaid,  of  the  said  lord  the  King  here  were  adjudged  for 
his  damages  which  he  had  by  occasion  of  the  detaining  of  the 
Andwl^ereas     said  debt  whereof  he  is  convicted:  and  whereas  also  the  said 
the  said  O.  for  Owyn,  for  that  he  did  not  come  into  the  said  Court  of  the 
wJic^fnto*  """^  lord  the  King  here,  to  satisfy  the  aforesaid  John  of  the  debt 
Co^rttosatisfy  and  damages  aforesaid,  ii^as  put  in  exigent  in  thecQuntyof 
the  Said  J.  his    the  Said  lord  the  King  of  Sussex,  to  be  outlawed,  aod  on  that 
ontfai^d  Ind    ^ccasiou  afterwards,  that  is  to  say,  on  the  nineteentli  day  of 
takeh  at  the      May,  in  the  sixth  year  of  the  reign  of  the  lord  the  naw.Kipgi 
suit  of  the  said  was  outlawed  ;  and  notwithstanding  the  said  Qwjq,  jn  ezecih 
i/^i^^'and  ^^^^  '^^  ^^^  debt  and  damages  aforiesaid/by  virtue  of  a.<^rtiijfl 

imprisoned,  and  in  execution  for  the  debt  and  danages.  •       ' 
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writ  of  the  fiaid  lord  the  King  of  Capias  utlagatum  thereof  to 
the  late  Sheriff  of  the  aforesaid  county  of  Surrey,  by  Herbert 
Morlev,  Esq.  then  Sheriff  of  the  aforesaid  county  of  Surrey,  at 
the  suit  of  the  said  John  was  taken,  and  imprisoned:  and  after 
he  was  so  taken  and  imprisoned  was  by  the  said  Sheriff  out  of 
♦the  same  prison  at  larije,  where  he  would,  freely  and  volunta-  [  •  139  b.  ] 
rily  suffered  to  s:o,  and  from  the  execution  aforesaid  was  de-  And  was  deli- 
livered,  as  the  said  Owyn  by  ways  and  means  convenient  was  ghe^^J/s^ 
ready  to  shew  ;  yet  the  aforesaid  John  sueth  forth  execution  of  from  the  said 
the  debt  and  damages  aforesaid  against  him  the  said  Owyfi,  execution,  and 
by  reason  of  the  recovery  aforesaid,  and  endeavoureth,  and  ^u^g  ^^P 
tbreateneth  unjtistly,  him  the  said  Owyn,  to  be  taken  and  im-  the  said  J. 

Srisoned,  to  his  no  small  damage  and  grievance;  whereupon  sueth  forth 
e  hath  besought  the  Lord  the  King  of  a  proper  remedy  for  ««cution,  Ac 
him  to  be  provided.     The  said  lord  the  King,  willing  what  is 
just  to  be  done  to  the  said  Owyn  in  this  behalf,  hath  com- 
manded to  the  Justices  here,  that  the  complaint  of  the  said 
Owyn  in  this  behalf  being  heard,  and  calling  before  them 
the  parties  aforesaid,  and  others  which  in  this  behalf  they 
shall  see  fit  to  be  called,  and  their  reasons  thereof  here  being 
heard;  to  the  said  Owyn  full  and  speedy  justice  they  should 
cause  to  be  done  in  this  behalf,  which  of  right,  and  according 
to  the  law  and  custom  of  the  kingdom  of  the  lord  the  King  of 
England  should  be  done.     And  that  they  cause  to  come  here 
at  this  day,  that  is  to  say,  from  the  Holy  Trinity  in  fifteen 
days,  the  aforesaid  John,  to  answer,  of  and  upon   the  pre- 
mises, and  further  to  do  and  receive  what  the  Court  of  the 
said  lord  the  King  here  shall  consider  in  that  behalf:  and  now  The  Declara- 
here,  at  this  day,  come  as  well  the  aforesaid  Owyn,  by  Otho  ^^"- 
Grayer  his  attorney,  as  the  aforesaid  John,  by  John  Nye  his  saidV  had  re- 
attorney  ;  and  upon  this  the  said  Owyn  saith,  that  whereas  the  covered  in C.B. 
aforesaid  John,  in  the  Court  the  said  lord  the  now  King  here,  ^^^'^t^^^Pvl 
that  is  to  say,  in  the  term  of  St.  Michael,  in  the  fifth  year  of  ^Q^m^ag^^' 
the  reign  of  the  said  lord  the  now  King  of  England,  &c.  be-  and  costs. 
fore  Edward C!oke,  Knight,  and  his  companions  then  Justices 
of  the  said  lord  the  King  of  the  same  bench  here,  that  is  to 
say,  at  Westminster,  by  the  consideration  of  the  said  Court,' 
recovered  against  the  said  Owyn,  as  well  the  aforesaid  debt  of 
two  hundred  pounds,  as  the  aforesaid  thirty-three  shillings  and ' 
four  pence,  which  to  the  said  John  in  the  same  Court  of  the  said 
lord  the  King  here  was  adjudged  for  his  damages,  which  he 
had  by  occasion  of  detaining  the  same  debt  whereof  he  is  con- 
victed; and  whereas  also  the  said  Owyn,  for  that  he  did  not  And  whereas 
come  into  the  same  Court  of  the  said  lord  the  King  here,  tosa-  iv®**v**^i?l^**'^ 
tisfy  the  said  John  of  his  debt  and  damages,  he  was  put  in  exi-  come  Lto 
gent  in  the  aforesaid  county  of  Sussex  to  be  outlawed,  and  on  Courttosatisfy  \ 
that  occasion  afterwardii,  that  is  to  say,  on  the  ninth  day  of  ^'*^"j^''*^*^ 
•  May,  in  the  sixth  year  of  the  reign  of  the  lord  the  now  King, ' outlawed ;^and  ' 
was  outlawed,  upon  the  said  outlawry,  the  aforesaid  John  taken  at  the 
Drary,  afterwards,  thiat  is  to  say,  in  the  term  of  the  Holy  5"u  ®^^®£"*^ 
Trinity,  in  the  sixth  year  of  the  reign  of  the  lord  the  now  capteJwIwdi 
King  abovesaid,  sued  forth  out  of  the  Court  of  the  lord  the  /Mm^andlfai^ 
of  the  bench  here,  a  certain  writ  of  the  said  lord  the  King  pdwnc^' 
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o? Capias  utlagatum  Bga\ti?^i  him  the  said  Owvnv  then  to  tie' 
[  ♦  140  a.  ]  ^Sheriff  of  the  aforesaid  county  of  S.  directed,  by  which  writ 

the  said  lord  the  Kinf;  then  commanded  the  said  Sheriff  of  8, 
that  he  should  not  omit  for  any  liberty  within  his  county,  hot 
that  he  take  the  said  Owyn  outlawed  in  the  said  county  of 
Sussex,  the  said  9th  day  of  May,  in  the  sixth  year  of  the  reiffll 
of  the  said  lord  the  now  King  abovesaid,  at  the  suit  of  John 
Drury,  of  the  plea  of  debt,  whereof  he  is  convicted,  ftc.    And 
him  safely  to  keep,  &c.  so  that  he  should  have  his  body  be- 
fore the  Justices  of  the  said  lord  the  King  here  on  the  moirow ' 
of  All  Souls  then  next  coming,  to  do  and  receive  what  the 
Court  of  the  said  lord  the  King  thereof  should  consider  in  that 
behalf;  by  virtue  of .  which  writ,  the  said  Owyn  afterwards, 
that  is  to  say,  on  the  seventh  day  of  October,  in  the  sixth  year 
aforesaid,  at  Guildford,  in  the  aforesaid  county  of  Surry,  by 
Andafterwirdt  ^he  aforesaid  Robert  Morley,  then  being  Sheriff  of  the  afore- 
■heriff  of  s.       ^^'^  county  of  Surry,  was  taken  and  imprisoned,  and  after  he 
•uffcred  to  go     was  SO  taken  and  imprisoned,  the  said  Owyn  by  the  said  Sheriff 
at  lam,  and      f\^^  game  day  and  year,  &c.  at  Guildford  aforesaid,  out  of  that 
from  the  nid     prison  at  large,  where  he  would  freely  and  voluntarily  to  go 
cxeciitiop.         was  suffered,  and  from  the  execution  aforesaid  was  delivered : 

and  this  he  is  ready  to  verify :  whereupon  he  prayeth  jnd^ 
roent,  and  that  the  aforesaid  John  from  having  his  execoti^ 
aforesaid  by  colour  of  the  judgment  aforesaid  may  be  barred, 
and  that  the  said  Owyn  thereof  be  discharged,  ftc.  And  the 
Imparlance.       aforesaid  John  prayeth  licence  thereof  to  imparl  here,  mitil  in 

eight  days  of  St.  Michael,  &c.  and  bath  it,  &c.    And  the  same 

day  is  given  to  the  aforesaid  Owyn  here,  &e.  at  whrch  day  the 

plea  aforesaid  was  adjourned,  by  writ  of  the  lord  the  King  of 

Adjownment.    common  adjournment  here,  until  from  the  day  of  St.  Midnel, 

in  one  month  then  next  following,  at  which  day,  here  cometh 

as  well  the  said  Owyn,  as  the  said  John  by  their  attomies 

FaHherlmpar-  aforesaid,  and  upon  this,  farther  prayeth  Hcence  thereof  to 

lance.  imparl  here,  &c.  until  from  Easter  day  in  fifteen  days,  sad 

hath  it,  &c.  And  the  same  day  is  given  to  the  said  Owyn 
here,  &c.  at  which  day  of  fifteen  days  of  Easter,  come  as  well 
the  aforesaid  Owyn,  as  the  aforesaid  John  by  their  attomies 
aforesaid,  and  upon  this  the  said  Owyn  prayeth  that  the  afore- 
said John,  to  his  writ  and  declaration  aforesaid  may  answer: 
Flea.  and  the  said  John  Drury  saith,  that  he  for  any  thing  before 

alleged  from  having  execution  of  his  debt  and  damages  against 
After  the  time  him  the  said  Owyn,  ought  not  to  be  barred  or  delayed,  becaose 
when  »*J*^^  he  saith,  that  after  the  aforesaid  time,  when  it  is  supposed  the 
^d^^escaped  aforesaid  Owyn  out  of  the  custody  of  the  aforesaid  Sheriff  of 
out  of  the  CU8-  Surry,  to  have  escaped,  and  before  any  farther  execution 
*^/ h^riffof  **R^'"^^  ^^^  aforesaid  Owyn,  by  him  the  said  John,  by  reasao 
s.  and  before  ^^  ^^^  judgment  aforesaid,  was  sued  forth  and  had,  tbat  is  to 
anyturther  say,  in  the  term  of  St.  Michael,  in  the  sixth  year  of  the  reigb 
f^a^uo  h  1  ^^  ^^^  ^^^^  ^^^^  ^^^  "^^  ^"^  abovesaid,  out  of  the  aforesaid 
instti^eaaid  ^^"'"^  of  the  said  lord  the  now  King,  of  the  bench  here»  ^ofKNi 
o^y'the  uid  ^^^  ^^^^  outlawry  (as  is  before  said)  pronounced,  issned  forth 
J.  by  reason,  a  certain  writ  of  the  said  lord  the  King,  of  Capias  utiagaiumj 
Ac.  to  wit,  the  against  him  the  said  Owyn,  at  the  suit  of  the  said  John,  tbea 
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to  the  Sheriff*  of  the  county  of  Middlesex  directed;  by  which  Upon  the  laid 
writ  the  lord  the  Kingr  commanded  the  aforesaid  Sheriff"  of  ""^^^^ 
Middlesex,  that  he  should  not  omit  for  any  liberty  of  his  issued  agidast 
county,  but  that  he  should  take  the  said  Owyn  by  the  name  of.thesMdO.at 
Owyn  Bray,  late  of  Cobham  in  the  county  of  Surry,  ^nt.  iardTdirected 
outlawed  in  the  aforesaid  county  of  Sussex^  the  aforesaid  9th  to  the  therlA 
day  of  May^  in  the  sixth  year  of  the  retgn  of  the  lord  the  now  of  M. 
EJn£  abovesaid,  at  the  suit  of  him  the  said  John*  by  the  name- 
of  John  Drury,  Doctor  of  Laws,  of  a  plea  of  debt  whereof 
he  was  convicted,  if  he  should  be  found  in  his  bailiwick ;  and 
him  should  safely  keep,  &c.  so  that  he  should  have  his  body 
here,  that  is  to  say,  at  Westminster  aforesaid,  on  the  afore- 
said morrow  of  All  Souls,  in  the  same  term  of  St.  Michael,  in/ 
the  year  aforesaid,  to  do  and  receive  what  the  Court  of  the 
said  lord  the  King  thereof  should  consider  in  that  behalf: 
at  which  morrow  of  All  Souls  here,  that  is  to  say,  at  West- 
minster aforesaid,  cometh  the  aforesaid  Owyn,  by  William 
Brown  then  his  attorney;  and  the  Sheriffs,  that  is  to  say,  Who  returned 
George  Bolles  and  Richard  Farrington,  then  Sheriff"  of  the  '•'*"^{["''*^ 
aforesaid  county  of  Middlesex,  then  here  returned  that  the  ^'^q.  ^en^ 
aforesaid  Owyn  was  not  found,  &c.  and  upon  this  the  said  prayed  oyer  of 
Owyn,  then  prayed  oyer  of  the  writ  of  Exigent^  upon  which  SfJI^^^^us^ 
the  said  Owyn,  at  the  suit  of  the  said  John  Drury  aforesaid,  ^^^ad  to 
10  form  aforesaid  stood  outlawed :  and  it  was  then  read  to  him  him. 
in  these  words,  ^  James  by  the  grace  of  God,  of  England,  Scot- 
^  land,  France,  and  Ireland,  King,  defender  of  the  faith,  &c» 
^  To  the  Sheriff  of  Sussex  greeting:  we  command  you  that  you* 

*  put  in  Exigent  Owyn  Bray,  late  of  Cobham  in  the  county  of 

*  Surry,  gent,  from  county  to  county,  until  according  to  the* 
^jaw  and  custom  of  our  kingdom  of  England  he  be  outlawed, 
^  jf  he  shall  not  appear ;  and  if  he  shall  appear,  then  that  you* 
'  him  take,  and  cause  safely  to  be  kept  so  as  you  have  his  body 
^  before  our  Justices  at  Westminster,  on  the  morrow  of  (the 
'  Holy)  Trinily,  to  satisfy  to  John  Drury,  Doctor  of  Laws,  as- 
^.  well  of  a  certain  debt  of  two  hundred  pounds,  which  the  said' 
^  John  in  our  said  Court,  before  our  Justices  at  Westminster 

*  recovered  against  him,  as  of  thirty-three  shillings  and  four-* 
^  pence,  which  to  the  said  Johx^  in  our  same  Court  were  ad- 
'  judged  for  his  damages,  which  he  had  by  occasion-  of  the 
^  detaining  the  same  debt,  whereof  he  is  convicted ;  and 
^  whereupon  you  returned  to  our  Justices  at  Westminster, 
^  in  eight  days  of  St.  Hilary,  that  the  aforesaid  Owyn  i» 
^  not  found  in  your  bailiwick,  and  have  you  there  this  writ» 
^  Witness  Edward  Coke  at  Westminster,  the  25th  day  of 
^  January,  in  the  fidth  year  of  our  reign  of  England,  France, 

^  and  Ireland,  and  of  Scotland  the  forty-fir dt/    Which  being  The  said  O. 
read  and  heard,  the  said  Owyn  said,  that  he  of  the  outlawry  said, 
^aforesaid,  ought  not  to  be  charged,  because  the  said  writ  of  f  *  1^1  &•  3 
Exigent  had  not  any  certain  day  of  retorn,  this  word  (Holy)  ^^^^^^^^ 
between  the  words,  morrow  and  Trinity,  not  having  any  sig-  charged,  be^ 
nification,  as  by  the  writ  aforesaid  then  it  appeared;  and  for  cause  the  said" 
the  same  cause  the  said  Owyn  then  prayed  judgment,  and  that  ^^^J^^f^ ^ 
the  outlawry  aforesaid  in  form  aforesaid  pronounced  and  had^  of  ^rrtunJ!  *^ 
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Whereupon  it 
wai  conndered 
thatthesaidO., 
by  occasion  of 
the  said  out- 
lawry, shonld 
not  be  molested 
&c.;  and  the 
said  I.  saith 
there  is  not  any 
such  record  of 
the  outlawry 
aforesaid  as  the 
said  O,  by  his 
writ  and  decla- 
ration suppos- 
cth,  where- 
upon &c. 


Demurrer. 


Joinder. 


Curia  advisare 
vuit. 


be  annulled,  made  void,  and  altoorether  holden  for  nought 
Upon  which,  the  wrrt  aforesaid  tten  b^ing  seen,  and  by  ttiie 
Justices  here  then  fully  understood,  to  the  same  Justices  it 
then  appeared,  that  the  al]es:ation  of  the  aforesaid  William 
Brown  in  discharge  of  the  aforesaid  Owyn  of  the  outlawry 
aforesaid  wa?  true :  therefore  then  it  was  considered   in  the 
said  Court  here,  that  the  said  Owyn,  by  occasion  of  the  oiit- 
Iivwry   aforesaid,   should   not  be   molested  or  troubled,  but 
should  go  thereof  acquitted,  &c.  as  by  the  record  thereof  in 
the  said  Court  here  remaining  fully  appeareth  :  and  so  the  said 
John  Drury  saith,  that  there  is  not  any  such  record  of  (he 
outlawry  aforesaid,  as  the  said  Owyn  by  his  writ  and  declara- 
tion aforesaid  above  supposeth  :  and  this  he  is  ready  to  verify : 
whereupon  he   prayeth  judgment,  if  he  from  having  execu- 
tion of  his  debt  aforei^aid  and  damages  aforesaid  against  the 
aforesaid  Owyn  ought  to  be  barred,  &c.  and  the  aforesaid 
Owyn  saith,  that  the  aforesaid  plea  of  the  aforesaid  John  in 
form  aforesaid  above  pleaded  is  not  sufficient  in  law  for  him 
the  said  John  to  have  and  maintain  his  execution  by  reason  of 
the  judflfment  aforesaid,  and  that  he  to  that  plea  in  manner  and 
form  aforesaid  above  pleaded  needs  not,  nor  by  the  law  of 
the  land  is  bound  to  answer  ;  and  this  he  is  ready  to  verify: 
wherefore,  for  default  of  a  sufficient  plea  of  the  aforesaid  Jolin 
in   this   behalf,  the  said  Owyn'  as  before  prayeth  judgment, 
and  that  the  said  John  from  his  exe6Qtidn  by  reason  of  the 
judgment  aforesaid   be  barred;   and  that  (he  said  0#yn  be' 
thereof  discharged,  &c.  and  the  aforesaid  John  inasmuch  as 
he  sufficient  matter  in  law  for  him  the  said  John,  his  execn- 
tion  by  reason  of  the  judi^ment  aforesaid  agaiiist  the  said  0<vyn 
to  have  and  maintain,  above  hath  alleged,  which  be  is  ready 
to  verify,  which  matter  the  said  Owyn  doth  not  d#ny  nor  to' 
the  same  any  ways  answereth,  but  the  said  averment  altogether 
refnseth,  as  before,  prayeth  judgti^ent  and  exe<5ution  of  h^ 
debt  and  damages  aforesaid,  against  the  said  Owyn  toliim  to 
be  adjudged,  &c.  and  because  the^ 'just ices  here  will  advise 
them!)elve^  of  and  upon  the  premises,  before  they  give  their 
j-udf^m en t  thereof,  day  is  s:iven  to  the  parties  afbresard  hef^ 
until  the  morrow  of'the  Holy  Trinity  to  hedr  their  judgraetit 
thereof,  &c.  because  the  same  justices  her^  thereof  are  not 
yet,  &c. 
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Pascb.  8  Jacobi  1. 

la  Attdiia  Querela  the  plaiQliflf  declared  that  he  being  ia  execulioQ  upon  Brat 

a  capias  uUagatum  at  the  suit  of  the  now  defendant,  the  Sheriff  suf-        lyn^ttY 
fered  him  to  go  at  large.    The  defendant  pleaded,  that  after  the  said  p.vuL— 14l  h. 
escape,  and  before  the  audita  querela  brought,  the  said  writ  of  capiat 
utlagatum  issued,  and  was  returned  non  est  inventue ;  and  thereupon  the 
now  plaintiff  at  the  day  of  the  return  appeared,  and  upon  oyer  of  the 
eiigent  reversed  the  outlawry,  because  it  had  an  uncertain  return;  et 
$ie  dieit,  quod  non  habetur  aliquod  tale  recordum ;  adjudged  upon  de-    . 
murrer ;  the  audita  querela  does  not  lie. 

By  reversal  of  an  erroneous  judgment  by  writ  of  error,  collateral  acts 
executory  are  barred,  but  not  collateral  acts  executed. 
Mean  acts  done  in  the  execution  of  justice  which  are  compulsive,  are 
not  effected  by  the  reversal  of  the  judgment  by  writ  of  error ;  other- 
wise, if  they  are  voluntary. 

Difference  between  a  recovery  upon  an  elder  title,  and  a  reversal  of 
a  record  by  writ  of  error. 

-When  the  outlawry  is  adjudged  by  the  Court  to  be  null  and  void,  it  is 
void  ab  initio^ 

*Oifference  between  a  sentence  declaratory,  by  which  letters  of  ad- 
ministration arie  declared  to  be  void,  and  sentence  of  repeal.* 
*Note>  In  collateral  things  executed  by  execution,  the  party  grieved 
shall  have  remedy  by  Audita  Querela.^ 


OWYN  BR-^Y  brought  a  writ  of  Attdiia  querela  {k)  Com.pig,Au- 
against  John  Drury,  Doptor  of  the  Civil  Law,  settiofi'  forth,  ditaQdereU.  " 
that  whqreas  the  said  Dr.  Dr^ry,'  JIficA.  3  Jac.  Regisj  in  this  ^^^^"^^*^ 
Coiirt  had  recovered  against  the  said  Owyn  a  debt  of  SOO/.,  and  2  Sannd.  148. 
33^.  4cf.  fer  damages  and  costs^  ati^  whereas  the   said  Owyn,  3BUck.4(r5. 
because  he  came  not  into  Court  to  satisfy  the  said  debt  and 
damages,  was  put  in  Exigent,  and  thereupon   19  Maiiy  anno 
6  Regis  nunc  J  was  outlawed :   and  that  the  said  Owyn,  by 
force  of  a  writ  of  Capias  utlagatum  ad  sectam  prced^  Johannis 
Drury  capC  8f  imprisonatus  fuitj  and  in  execution  for  the  said 
debt  and  damages ;  and  so  being  in  execution,  was  delivered 
oiit'  of  jprisoh  by  the  Sheriff  from  the  said  execution,  and  suf* 

(a)  The  writ  of  audita  querela  is  of  com-  writ;  but  where  the.  relief  is  questio*iable, 

mou  right  Wheirc  such  writ  cleairly  affords  the  Court  will  not  dispose  of  the  csao  on 

relief  to 'the  dfefeddants,  the  Court  will  re-  motion.    J^/'athan  v.  Gifoff»  5  Taudt  558. 

ftc^c  oh  motion  Without  (cutting" him  to  the  S.  C  t  Aarsh.  8^6.' 
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fered  to  go  at  large,  &c.  The  defendant  pleaded,  that  after 
the  paid  e^^cape,  and  before  the  purchase  of  the  said  writ  of 
Audila  querela^  sc.  Mich.  6  Jac,  the  said  writ  of  Capias  ulh'^ 
gatum  was  awarded  out  of  this  Court  returnable  crastino  atd' 
(a)  Vaagh.  158.  marum^  at  which  day  the  sheriff  retorned  non  {a)  est  tuven- 

ius  i  and  thereupon  the  same  day  the  said  Owyn  appeared,  and 
demanded  oyer  of  the  Exigent^  which  was  read  to  bim ;  and 
thereupon  it  appeared,  that  the  retorn  of  the  said  Writ  of 
Exigent  was  uncertain  ;  and  thereupon  he  prayed,  quod  tUk* 
garia  prcedicta  in  forma  prced*  promulgaia  el  habita  adnullare- 
iur^  evacuareiurj  et  pro  nullo  pcenilus  feneretur :  super  auo  viso 
brevi  prted*  et  per  justiciar'  hts  tunc  plene  intellecto^  eisaemjus' 
iiciar*  hie  tunc  constabatj  quodallegatiopnsd*  Owyni  in  exonero' 
iionem  suam  de  utlagar^  pned^  vera  extitisset :  iftcQ  tusic  comjH 
[  *  142  a.  ]  fait  ineadem  curia*  hicqtiodidemOwynus  occasione  uth^ar*prd^ 

in  aliquo  nonmo  kstaretur^  nee  gravaretur,  sed  tret  inae  quietus 
prout  per  record^  inde  in  eadem  curia  hie  residen'  plenius  Uquct:  et 
sic  idem  Johah*  Drurj/  dicit  quod  non  habetur  aliquod  talc  re* 
cordum  ullagarice  pr^ed*  quale  prced*  Owynus  per  breve  et  nor* 
rationem  suam  pr^ed*  superius  supponit:  et  hoc  paratus  est  verifi- 
care :  unde  petit  judicium  si  ipse  ab  execulione  sua  prced^  de 
debito  et  dampnis  pnpff  versus  prced^  Owj/num  habend*  prce* 
cludi  debeaty  SfC.  And  thereupon  the  plaintiff  demurred; 
{h)  Hard.  27.     and  it  was  objected  that  the  said  outlawry,  was  not  void,  but  (i) 

voidable,  and  that  at  the  time  of  the  escape  (by  which  the  said 
Dr.  Drury  was  entitled  to  an  action  of  debt,  upon  tbe  escape, 
tCro.Elis.893.  Against  the  sheriff)  the  outlawry  was  in  force,  and  the  sberifft 
Poph.  205.  shall  never  take  advantage  of  error  in  the  proceeding  against 
p^!!m1%^*  ^^^  defendant,  but  shall  be  charged  for  the  escape,  notwitb- 
Comb.69.'9Co.  Standing  the  record  be  erroneous.  And  so  it  was  adjudged  in 
68.  a.  tbe  Exchequer,  Trin.  31  Eliz.  by  Sir  Roger  Mani^ood,  and 

the  other  Barons,  where  the  case  was,  that  Edward  Clere, 

Francis  Woodhouse,  and  William  Gervys,  18  Aug.  SSElis* 

acknowledged  a  recognizance  of  200/.  in  the  Chancery,  tQ 

OgmeUr.Pof    Grcorge  (c)  O^nell,  upon  which  recognizance  George  Ognell, 

'•*»•  16  Jan.  29  Eliz.  sued  a  scire  facias  out  of  the  chancery  against 

aster^^r  «A  ^^^  ^^  recognizors,  upon  which  nihil  was  returned  ;  and  so 

escape,  he  can-  upon  another Sctreyhcio^  whereupon  mensePasch€B29Etiz.jQif^ 

not  dispute  the  ment  was  given,  sc.  ideo  consideratumjuit per  curiam^  quod prdu^ 

^^n^         Georgius  recuperaret  versus  prcedictos  Ed.  Fr.  et  Will.  20W. 

which  the  party  &c.    And  that  the  said  George  have  execution  against  tb^m, 

was  taken.         whereupon  he  sued  forth  a  Levari  facias^  upon  which  it  wasrc- 

(c)  2  Leon.  84,   turned,  that  they  had  nothing,  for  which  the  Court  did  award 

274.*  CnS!     ^  ^^P'«*  ^  satisfaciend'  retornable  OctoV  HiV   directed   to 

213, 214,' 707.    the  Sheriff  of  Norfolk,  Clement  Paston,  Esq.  then  sheriff  of 

Yeiv.  42.  YelT.  the  Same  county  ;  hy  force  whereof  the  said  Sheriff  arrested 

tt'e^^.^"^^'  the  said  Francis  Woodhouse,  and  William  Gervys  16  Jan.  30 

'    *  Eliz.     And  that  the  said  Francis  Woodhouse,  at  the  time  of 

the  said  arrest,  was  in  prison  under  the  custody  of  tbe  said 

Sheriff,  being  attainted   of  felony ;   and  afterwards  the  said 

Francis  and  William  escaped  out  of  the  custody  of  the  said 

Sheriff;    upon  which  escape  G.  Ognell  brought  an  action 

of  debt  against  the  said  Clement  Paston,  being  an  accomptant 
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in  the  Exchequer.     And  in  that  case  it  was  resolved,  that  the 
award  of  the  (a)  Capias  ad  sathfacieticT  was  erroneous :  for  by  («)  i  Roll.  897. 
the  law  the  bodies  of  the  recognizors  were  not  liable  to  exe-  Yeiv.  42.  Mo. 
cution,  and  yet,  because  the  Sheriff  could  not  take  advantage  cr*j^c!^^* 
of  the  (6)  error,  it  was  adjudged,  that  he  should  answer  for 
the  escape;  and  therewith  agrees  SI  E.  4.  33  b.  (b).     But  it 
was  adjudged,  that  in  the  case  at  bar  the  Audita  querela  doth 
not  lie;  and  in  this  case  two  points  were  resolved, — l.(r).  A      Byrercrwl 
difierence  was  taken  and  agreed  between  a  thing  collateral,  j^udgmenS^"* 
executory,*  and  executed  ;  for  when  an  erroneous  judgment  is    [  «  14S  b.  1 
given,  and  afterwards  the  judgment  is  reversed^y  a  writ  of  writ  of  error, 
error,  collateral  acts  executory  are  barred  thereby,  as  if  a  man  <^oW»^rai  acts 
has  judgment  in  a  quare  impedil^  and  has  a  writ  to  the  Bishop,  barred?'^*" 
and  the  Bishop  refuses  to  admit  the  plaintiff's  clerk,  now  the  (^)  cr.El.  165. 
plaintiff  upon  this  collateral  refusal  may  have  a  writ  of  quare  576,  707.  Cr.* 
non  admisit ;  but  if  the  defendant  reverses  the  judgment  in  a  i^^'^^^^^' 
writ  of  error,  and  afterwards  the  plaintiff  in  the  Quare  impedit  Dycr°67.  pi.  16. 
brings  a  writ  of  Quare  non  admisit^  the  defendant  may  plead  nul  Moor  275, 276. 
iiel  record:  vide  26  E.  3.  75  b.  (c)  by  Wilby  and  Hill.    So  it  9^^jjfi|-  •• 
was  resolved,  if  A.  be  in  execution  at  the  suit  of  B.  upon  an  Godb.  403. 
erroneous  judgment,  and  afterwards  escapes,  and  afterwards  Hard.  85. 
the  judgment  is  reversed  by  a  writ  of  error,  the  action  upon  icl^'i?"'^?'* 
the  escape  is  gone ;  for  he  may  plead  nulliel(d)  record^  because  coiiat.  A. 
without  a  record  the  action  is  not  maintainable  ;  but  yet  it  is  Vm,  Ah.  Quare 
true,  that  till  the  erroneous  judgment,  or  execution,  is  reversed  "^^  admitu,A. 
by  a  writ  of  error,  the  Sheriff  or  gaoler  shall  not  take  (e)  ^^iJ^^iS^^^* 

(e)  Hardres  6.  Cr.  Jac.  .3,  280,  289.    Cro.  EI.  165,  576,  707.     2  Leon.  85.  Dyer  67.  pi.  16.     Moor 
275,  276.  9  Co.  68.  a.  2  RoU.  Rep.  212.  Godb.  403. 

(b)  In  the  report  of  Ognel  v.  Patton,  Cro.  Court  is  stated  to  have  iaclined  at  first  to  the 

Eliz.  165*  it  is  stated  that  all  the  Barons  opinion  that  the  capioi  did  well  lie;  aod 

were  of  opinion  that  the  process  was  well  Doderidge  J.  said,  and  Flemmin^  C.J.  agreed 

awarded,  and  maintainable  by  the  law ;  for  with  hiro,  that  the  difference  is  where  the 

it  heing  a  debt  of  record,  it  is  not  reason  Court  hath  Jurisdiction  of  the  cause,  and 

but  his  body  should  be  liable  to  execution  where  not  %  if  the  Court  bath  jurisdiction 

upon  it,  as  to  a  common  obligation ;  and  of  the  cause,  and  do  misaward  the  process, 

this  eapima   is  not  by  the  stat.  West.  8.  this  is  but  error  9  but  where  the  Court  hath 

cap.  45,  or  25  Edw.  9.1  but  by  the  course  nojurisdictionqf  the  cause,  and  do  misaward 

of^the  common  law,  and  the  course  of  the  the  process,  there  all  is  merely  Yoid',  and  the 

chancery;  and  precedents  are  usual  there  Sheriflfmayshewthis  in  discharge  of  himself: 

after  scire  faciwt ;  and  their  courses  are  but  the  case  was  adjourned,  and  afterwards, 

to    be    maintained   as  of    other    courts ;  Trin.  Term.  1 1  Jac.  the  Court  g^ve  judg- 

and  with  this  the  report  of  the  S.  C.  in  ment  for  the  plaintiff  in  the  action,  which 

Moore  274,  and  2  Leon.  8S,  agrees.    The  was  debt  uopn  an  escape,  but  was  of  opinion 

Court  further  held  that  admitting  the  capias  that  the  capiat  did  not  lie.     Rolle  in  his 

lay  not,  yet  it  is  not  void,  but  erroneous.  Abridgment  Escape,  F.  pi.  2.  says  that  a  writ 

aod  the  Sheriff  shall  not  take  advantage  of  oferror  was  brought  in  tne  Exchequer-Cham* 

it.     In  fVetver  t.  Clifford^  Yelv.  42.    S.  C.  her,  and  that  the  Judgment  was  reversed, 

1  Brownl  83.  1  he  same  point  arose.    Yelver-  because  there  was  no  award  of  \h!&  capiat 

ton,   who  uas  one  of  the  judges,  says,  the  by  the  Court :  but  it  was  taken  out  without 

opinion  of  hinutelf,  Gawdv  and  Popham,  Js.  warrant,  and  ho  merely  void.     Vid.  Paine  v. 

wasthat  the  ca/7/a«did  not  lie,  and  tn.it  there-  Puilenham^  Dyer  S06.  pi.  62.    Rollers  Ab. 

fore  no  action  could  be  maintained  against  the  Execution  H.  pi.  2.  Bac.  Ab.  Execution  A, 

Sheriff.    In  another  report  of  the  same  case.  Escape  F.  Com.  Dig.  Execntion  C.  and  note 

which  seems  to  have  depended  several  years,  (F)  to  the  Marshal^a  case,  10  Rep.  76  a. 

and  to  have  been  argued  before  different  (c)  Lf^e24  Bdw.3.15.pl.97.n0le<iiSerjt« 

Judges  at  different  times,  2  Bul:>t.  6^.  the  HilFs  Copy. 
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benefit  thereof;  for  there  he.caanot  plead  nul  tiel  record,  because, 

till  it  is  reversed,  it  remains  of  force,  althoufi^h  there  i^  apparent 

Bat  not  coUa-    error,  as  it  is  held  in  34  H.  6.  2  b.  and  (21)  22  E.  4. 23  b.   But 

**^i**^***"    in  the  same  case,   if  the  plaintiff  brings  an  action  of  debt 

against  the  Sheriff  or  gaoler,  upon  the  escape,  and  has  judg* 

ment  and  execution,  and  afterwards  the  first  judgment  is  re- 

(a)  Cr.Jac.646.  versed  ;  yet  forasmuch  as  this  judgment  upon  this  (a)  collateral 

thing  is  executed,  notwithstanding  the  reversal  of  the  first,  it 
(6)Po8teaJ43b.  remains  in  force  as  appears  in  the  like  case  (6)  7  H.  6.  42  a. 
5  Co.  90  b.  1  where  the  case  in  effect  is,  that  the  conusee  of  a  statute 
Rol.  777,  778.    staple  in  a  writ  of  detinue  of  the  said  statute  upon  garnishment, 

recovers  by  erroneous  judgment  against  the  garnishee,  and  has 

the  statute  delivered  to'  him  ;  the  garnishee  brings  a  writ  of 

error,  and  the  conusee  sues  execution  upon  the  statute  and  has 

it ;  there  it  is  held,  that  although  the  garnishee  doth  reverse 

the  judgment,  yet  forasmuch  as  the  statute  is  now  executed, 

this  execution  shall  not  be  avoided  by  the  reversal  of  the 

judgment ;  for  the  judgment  was  only  to  have  the  statute  de- 

livered,  and  the  execution  on  the  statute  is  a  thing  executed, 

not  depending  upon  the  judgment.     So  if  a  man  recovers  by 

erroneous  judgment,  and  presents  to  a  benefice,  or  enters  into 

the  perquisite  of  a  villain,  and  afterwards  the  judgment  is  re* 

versed  by  writ  of  error,  because  these  collateral  things  are 

executed,  they  shall  not  be  divested,  as  it  is  held  in  4  H.  7. 

If  the  defend-    11.  and  there  fol.  12  a.  Brian  saith,  that  it  was  adjudged, 

^tl^of  the  ^^^^  '^  ^^^  defendant  pleads  that  the  plaintiff  is  outlawed, 

pbunS^who^  and  the  plaintiff  replies,  quod  non  habetur  aliquod  recordum^ 

replies  iim/ /te/    Sfc.  and  the  defendant  has  a  day  to  bring  in  the  record,  and 

I^^t^d^'nd    ^^^^^  ^^^  ^^y  ^^^  record  is  reversed,  the  Justices  should  cer- 

antbasaday*  ti fy  i?ii/  tiel  record:  and  therewith  agrees  6  El.  Dyer (c)  228. 

[^  143  a.  j    *So  in  the  case  at  bar,  forasmuch  as  the  record  is  defeated  and 

&c  before        avoided  before  the  defendant  is  obliged  to  plead,  be  may  well 

7^^  ^*S^     P^®^**  ^^^  /i>/(rf)  recordy  vide  13  E.  3.  Barr.  253.     But  if  two 

Md,  tbe^^^     judgments  are  given,  and  the  last  depends  merely  upon  the  first 

Jud^  should    as  upon  its  foundation,  there  if  the  first  fundamental  judgment 

cetu^mUHei    jg  ^^^  reversed  by  writ  of  error  or  attaint,  the  latter  (which  ap- 

Iftwojndg-      pears  in  the  record  to  be  dependent  upon  it)  shall  be  reversed 

ments.  are         also,  as  in  Assise  et  (f)  Redisseisin :  so  of  a  judgment  upon 

Ertd'^^^V**  ^^^  original,  and  another  judgment  in  a(g)  Scire  fadns,  the 

npon  t^'fint,    same  law  of  one  judgment  given  against  the  tenant  and  another 

as  upon  its    '    against  the  vouchee  and  the  like,  43  E.  3.  3  a.     13  E.  4.4  a. 

ibandation,       8  H.  4.  4.   4  E.  3.  36,  8H.7.  lOa.   llH.4.4.6a.b.    4E.4. 

ortbeTmby    29a.  6  E.  4.  9  b.   9  H.  6.  38  b.   KXH.  6.  6.  And  vide  i  26  K  3, 

writ  of  error,    57.(75.)  a.  b.  that  by  the  reversal  of  the  judgment  given  iii  a 

LutS*^r*hi^h    y^**^  impedity  the  judgment  given  in  a  quare  non  admisit  is  alw 

appeals  iL  the    reversed. 

record  to  be  dependent  upon  it)  shall  be  reversed  also. 

Meanactsdone  g.  There  is  a  difierence  between  mean  acts  done  in  the  exe- 
tU)n  of^ustlce,  Cation  ofrjustice,  which  are  compulsive,  and  acts  which  are  vo- 

which  are  compulsive,  arc  not  affected  by  the  reversal  of  the  judgment  by  writ  of  error ;  otherwise* 
if  they  are  voluntary.  (c)  Cr.  Jac.  481.  Velv.  36.     1  Brownl.  83.     I  Saund.  38  b.     (tf)  Cro.  El- 

270.  (e)  Cro.  Jac.  616.  Plowd.  266.  2  Hulstr.  175.  (/)  1  Roll.  777.  Yclv.  156.  9  Co.  119  b.  43  E- 
3.3  a.  Palm.  187.  Br.  Error  23,  47.  8H.;.10.ii.  9H.6.38b.  IIH.  6.17b.  2Bnlstr.  175.4  £.4.29i- 
6  £.  4. 10  a.    {g)  Cro.  Jac.  645,  646..  2  Bulst.  175.  5  E.  4.  4  a.    Br.  Error  46^170.    fPalm.  187. 
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•luntary  :  and,  therefore,  if  an  erroneods  jadgtnent  is  given  in 
•debt,  and  the  sheriff,  by  force  of  a  Fieri  facias  (a)  sells  a  term  («)  Ante  96  b. . 
of  the  defendant,  and  afterwards  the  jadgment  is  reversed  by  a  J  co%'bf* 
writ  of  error,  yet  the  term  shall  not  be  restored,  but  only  the  Dy.365.pl. 
sum,  &rc.  because  the  sheriff  was  commanded  and  compelled  by  ^*  ^^^  ^^3. 
King's  writ  to  sell  it,  &c  (d).     But  if  a  capias  (b)  utlagatum  is  cro  jS;*.^6. 
awarded,  whereby  the  sheriff  is  commanded  to  take  the  body,  Jenk.  Cent.  * 
&c.  et  bona  et  catalla,  qucB  per  inquisition^  invenerii  in  manus  264.   2  Leon. 
nostras  capias  ul  de  zero  valoreySfC.  and  by  force  of  that  writ,  ^\  ^cSb.^* 
the  sheriff,  by  inquisition,  takes  the  goods  and  chattels  of  the  28*.  Yelr.  iSo/ 
man  outlawed  and  sells  them,  and  afterwards  the  outlawry  is  Ooldsb.  103, 
reversed,  the  party  shall  be  restored  to  his  goods  and  chattels,  (^cr.tl.270 
because  the  sheriflr  was  not  commanded  nor  compelled  by  the  278.  Moor27o! 
Kinuf's  writ  to  sell  them ;  and  therewith  agrees  6  El.  Djr.  223.  ^^'  778. 
(c)  Proctor's  case.     And  according  to  this  resolution  it  Was  ^'i^S^'^/ 
adjudged  in  C  B.  between  Amner(cf)  and  Loddington,  and  pi.9l.0.BeAa. 
afterwards  Mich.  26  &  27  El.  in  a  writ  of  error  affirmed  in  the  27.pl.  108. 
King'8  Bench.  gg^V^* b.  *^- 

Postea  143  b.        (d)  1  And.  60.    Co.  Lit.  351  a.    Godb.  26.     1  Leon.  92.  2  Leon.  82.    8  Co.  96b. 
Jenk.  Cent  264.  Moor  758.    1  Bnlst.  192.   1  RoU.  612.    Co.  Lit.  351  a.    Goldsb.  103,  104. 

3.  There  is  a  difference  between  a  recovery  upon  an  elder  Difference  be- 
title,  and  a  reversal  of  a  record  by  a  writ  of  error :  and,  there-  JJJ^^L^^ 
Ibre,  if  A.  recovers  dower  in  an  ancient  demesne  against  H.and  dder  title,  and 
has  execution,  the  tenant  reverses  the  judgment  in  a  writ  of  *  revenal  of  • 
false  judgment;  and  because  the  woman  has  held  the  land  for  Jf^^^f 
two  years,  between  the  first  judgment  and  the  reversal,  it  was 
inquired  of  the  yearly  value  of  the  land,  and  the  two  years 

taxed  to  twenty  marks ;  and  thereupon  the  tenant  sued  a  scire 
facias  against  the  woman  to  have  execution  of  the  said  twenty 
marks.     In  bar  of  which  she  pleads,  that  she  has  brought  a 
writ  of  right  close,  in  the  nature  of  a  cui  in  vita^  against  the 
said  H ,  the  now  plaintiff,  and  process  continued  till  ehm  re- 
covered the  land  by  elder  title,  and  demands  judgment  if  of  the 
issues  of  the  same  lands  by  any  judgment  recovered  since,  H.   . 
ought  to  have  execution  :  but  it  was  adjudged,  that  forasmtlch 
aa  the  judgment  given  for  H.  remained  in  force,  by  for^  of 
which  he  should  have  the  said  twenty  marks  as  damages  *se-  T*  146  b,  ] 
▼ered  from  the  land,  and  the  recovery  iti  the  Cui  in  vita  doth  Viri.'Ab.  fir- 
wot  refer  to  them,  for  this  reason,  although  A.  had  recovered  *^'^' 
by  elder  title,  H.  should  have  execution  of  the  damages,  SOE.  3. 
scire  facias  123.  +  in  Herbert's  case.  t  P4lm,  i62. 

4.  The  case  at  bar  is  stronger,  because  thi^judgrtient  to  avdid  Whentbeout- 
tfce  said  outlawry  is  declaratory,  Which  dechres  the  outlawry  !*T2J*k^"L 
to  be  null,  and  the  proceeding  therein  fo  be  without  Wtfrt'irit,  toJ^toU 
and  void,  and  all  that  without  a  writ  of  error,  because  thet^  is  nuU  and  void, 
a  nullity  in  the  outlawry,  forasmuch  as  the  writ  of  exigent,  »ti»volda* 
which  is  the  warrant  to  proceed  to  outlawry^  wants  sobstant^,  *^  ^' 

and  by  consequence  no  warrant  in  law  ;  aitd,  therefore,  when 
it  is  so  declared  by  the  judgment  of  the  Court,  it  is  void  ab 

(B)yid«  note  (o)  SMt  ene^  Tol.  HI.  p.  193. 
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(«)  Ante  143  a.  initio  ;  vide  (a)  Proctor's  case,  5  El.  Dyer  223.  In  38  H.  6. 
1  And^36.^ph    4  1^^  ^^^  12  jj^  Qj^g  ^^Q  jjj^j  cause  of  (6)  privilege  in  the  Coin- 

27.pl.io8.  nion  Pleas,  was  arrested  in  London,  and  before  judgment  the 
Co.  Lit.  128  b.  defendant  delivered  a  writ  o(  supersedeas  in  the  inferior  Court, 
S)^B^^vi-  *"^  notwithstanding  that,  the  recorder  proceeded  to  judgment, 
lege  28, 29.  &nd  thereupon  his  body  was  taken  in  execution,  and  afterwards 
Fitz.  corpus  his  body  was  brought  into  C  B,  by  a  writ  of  (c)  Corpus  cum 
n°2  He"  5'c  ^^^^>  ^^^  because  after  the(£/)  supersedeas  there  was  a  nullity  in 
2.  Cro.Carl  '  the  proceeding  as  well  to  judgment  as  in  execution,  the  Court 
261.  awarded  that  the  partj  should  be  discharged  of  the  execution; 

c£>^Jac^3^*  and  so  he  was  dismissed  without  suing  any  writ  of  error;  for 
YelT.  57.  by  ^h>8  declaratory  award,  the  judgment  and  execution  are 

utterly  void. 
Difference  be-  And  Vide  17  El.  Dyer  339  (e)  administration  is  committed 
ten^dedara-  ^^  ^^^  y9\(e^  of  the  goods,  &c.  of  the  husband,  who  recovers 
tory,  by  which  debt  as  administratrix,  depending  which  suit,  the  son  of  tbe 
letters  of  ad-  intestate  by  covin  betwixt  him  and  the  defendant  procures 
lue'dl^tfed  to  ^^^  administration  to  him  and  his  mother,  no  cause  01  revoca* 
be  void,  and  a  tion  of  the  first  expressed  in  the  second,  and  after  judgment 
sentence  of  releases  to  the  defendant,  the  wife  sues  execution,  the  defend- 
repeaL  ^^^  upon  this  release  brings  an  audita  querela^  and  tbe  defend- 

pi.  Sr^Mtea  •^^  pleads  the  matter  supra^  and  sentence  declaratory  that  tbe 
135  b!  3  Co.  second  administration  was  void,  and  adjudged  fro  i^/btdenff. 
76  b.  6  Co.  But  if  the  letters  of  administration  had  been  good,  and  the  ad- 
2K'eb.\2*^Cro.  nni^^^strator  makes  a  release,  and  afterwards  the  letters  of  ad- 
El.  460.         '  ministration  are  repealed,  there  the  release  is  good :  so  there 

is  a  difference  between  a  sentence  declaratory,  by  which  letters 
of  administration  are  declared  to  be  void,  and  a  sentence  of  re- 
peal^ which  allows  them  good  till  they  are  repealed  (e). 
Note,  In  col-  Nota^  reader,  where  it  is  said  before  in  the  first  difference, 
e»Suted*b^  ^^^^  Collateral  things  executed  by  execution  upon  escape,  or 
execution,  the  upon  the  Statute  recovered  in  the  writ  of  de/tittie,  in  (/)  7  H.  6. 
party  grieved  43  a.  b.  shall  not  be  avoided  by  the  reversal  of  the  first  judg;- 
incdy^by^flL-"  ^^^U  ^^^  **^™®  ^^  *rue ;  and  yet  I  conceive,  that  he  shall  have 
dua  querela.  remedy  upou  the  reversal  of  the  judgment,  by  (g)  Audita  Que- 
rela^ because  the  cause  and  ground  of  the  collateral  action  is 
[  *  144  a.  J  disproved  and  avoided  by  the  reversal  of  the  first  *judgaient; 
Where  a^e-  ana  the  first  plaintiff^  restored  to  his  former  action,  upon  whieh 
^ecntion  at  ^^  ^^^  h^^e^  his  just  and  due  remedy.  And  it  is  like  the  case 
the  suit  of  an  in  Dyer  3  Eliz.  303.  executors  have  judgment  in  account,  and 
esecntor,if  have  the  defendant  in  execution  for  the  arrearages;  now  the 
MUed^in^hT'  ^^'^  ^^  annulled,  quia  the  testator  an  idiot,  and  the  record  spi- 
spirituaiConrt,  ritual  was  removed  into  the  Chancery  by  writ,  and  sent  into 
Wi^mudUafue-  the  King's  Bench,  where  the  action  was  brought;  and  there- 
refa  wiiiUe.       upon  the  defendant  brought  an  audita  quereUu  because  the  will 

(/)  Ante  152       "^                                             ®  :i          -^ 

b.    3  Co.  90  b.  Br.  Error  661.  Roll.  308,  777^  778.  {g)  Cro.  Jac.  645,  646.  Dyer  203,  204.  pL  7S. 

Wentw.21.  Sw!nb.47.  Yelr.  S3.  2  Sand.  149.  Orph.Leg.26.  1  Brownl.91.  Co.  Ent  89,90. 
Noy.  15.    Vin.  Ab.  And.  Quer.  D.  pi.  31. 


(b)  Vide  note  (a)  Peckmavfrease^  Vol.111,  p.  294. 
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proved :  and  it  was  resolved,  in  Camera  Scaccariij  anno 
.  (as  I  have  heard,  it  appears  by  the  record)  that  the 
querela  did  well  lie  (f). 


e  Turner  v.  Daviet^  2  Saund.  148.  nistratioo  was  reToked,  and  the  plaintiff  pro* 

f od.  62.    2  Keb.  668.]    An  audita  ceeded  and'todk  the  defendant  ui  ezecoUoat 

ies   to  discharge  a  jadgnieni  ob-  and  upon  motion,  the  Court  held  the  execu- 

an  administrator,  where,  after  the  tion  void,  and  that  the  defendant  ought  to 

t,  the  administration  is  repealed*  be  discharged,  because  it  issued  erroneous- 

arnhurtt  v.  Velvcrton,  Brownl.  91.  Ij.    Vide  BeckU  cuftf,  Brownl.  29.    Patmeli 

V.  83.   judgment  was  obtained  hj  y.  Brookj  Sty.  417.    Vin.  Ab.  Ezors.  M.  10. 

tstrator,  and  afterwards  the  admi-  Toller,  Law  of  Exors.  ISl. 


.  DAVENPORT'S  CASE,  F  "*»>•] 

Trin.  8  Jacobi  1. 

lee  for  years  of  an  advowioa,  grants  the  next  avoidance  to  B.,      Bkadsbaw 

shall  happen  to  become  void  during  the  term;  and  then  surrenders     -.     ^mrr 

erm  to  C,  who  has  the  inheritance,  and  the  church  becomes  void  i^^ 

re  the  end  of  the  term ;  the  grant  to  B.  is  good,  and  he  shall         Others. 

!  the  next  avoidance  \   for  a  man  cannot  derogate  from  his  own  ^'^^^    ^^  * 

t 

esMe  for  years  grants  a  rent-charge  to  a  stranger*  and  after  sur- 

ers  his  term  to  the  lessor,  the  stranger  shall  have  the  rent  during 

term. 


T  Bradshaw  broug^ht  a  quart  impedit  against  John  AccTouch. 

)ort,  Greor^e  Wood,  Clerk,  and  the  Bishop  of  Lincoln,  286,301. 

iricara^  of  the  church  of  Orton  super  Mamlem^  in  the 

of  Leicester,  (which  began  Trinit*  7  Jacobiy  RoC^  1008.) 

s  case  was  such,  George  Hastings,  Earl  of  Huntingdon, 

isessed  of  the  rectory  of  Orton,  to  which  the  advowton 

laid  vicarage  was  appendant  for  fifteen  years;  and  by 

d,  ISilfatt,  19£liz.  granted  to  Robert  Bradshaw,  now 

r,  as  he  alleged  in  his  declaration,  Pnnuim^^ (a)  pro-  (A)Gro.Jae. 

advocation'  et  donaiionem  prwd*  vkarioe  de  Orton  cum  ^^^* 

prim*  et  proxim'  extunc  vacare  contingeret  per  aliquat 

;  media  quascunque^  si  ead^  coniingeretfire  vacua  durante 

*  annorum  adtunc  in  esse  de  rectoria  de  Orton  concess. 

*  comiti  per  vrafatum  nuper  Episcopum  Oxonien*.    The 

ints  pleaded^  that  after  the  said  grant  of  the  next  avoid- 

le  said  Earl  so  being  of  the  said  rectory,  to  which, &c. 

ed,  died  thereofpossessed,  intestate,  post  cujus  mortem^ 

'mo  die  Maiiy  1605,  administration  of  his  goods,  &c.  was 

ted  to  Henry,  now  Earl  of  Huntingdon ;  and  afterwards 

1 
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(«)  Pfclin.484.  the  said  now  Earl,  9  Feb.  3  Jacqbi  (jp)  jsurrao^etred^  his  ^vj4 
term  In  the  said  rectory,  to  which,  &c.  to  tli^  jBisbpji  of  Obi^^! 
then  in  reversion,  which  he  accepted,  per  quodprcRiT  iermuffis* 
annorum  de  et,in  recloria  prcefT  cum  per  tin*  q4  .quam^Sfc^^deiffC  -  - 
mina'oUj  and  the  bishop  demised  the  said  rectory,  with  the  api- 

fmrtenances,  to  Davenport,  one  of  the  defendants,  for  his 
ife;   and  afterwards   the   said   vicarage    becaine    v(\idj,&q, 
upon  whicli  the  plainf iff  demurred ;  .and,  the   ^oje  giiestioy 
[  *  145  a.  ]  *<>^  this  case  was,  if  by  the  said  surrender  the«aid  grant  of  JUiei 

next  avoidance  was  void  or  not.  And  it  was'olgected,  that  the 
said  grant  of  the  next  avoidance  was  upon  express  limitatioa. 
if  the  vicarage  became  void  during  the  term  then  in  esscj  and 
by  the  surrender  the  term  was  merged  and  extinct ;  so  that  the 
vicarage  became  not  void  during  the  term,  because  that  hap- 
pened after  the  surrender.  But  if  the  limitation  had  been  dur- 
ing the  years,  there  it  had  been  otherwise,  for  the  years  could 

(b)  Co.  Lit.  45  not  determine  but  by  (b)  effluxion  of  time  (a). 

b.  1  Co.  154  a.        But  it  was  answered  and  resolved,  that  notwithstanding  the 

(c)  Palm.  484.    Surrender,  yet  the  plaintiff  should  have  the  next  (c)  avoidance, 

and  that  for  three  reasons : — 1.  The  said  limitation  implies  do 
more  than  the  law  would  have  said  ;  for  if  tenant  for  years 
(<0  Cr.  Jac.  grants  the  next  (d)  avoidance,  the  law  implies  this  limitation, 
691.,  Co.  Lit.  if  the  church  becomes  void  during  the  terip,  and  therefore  (/e) 
^m.^'hoS™!.  ^^P^^^^^o ^?^^V^  9«^  taciti  insunt  nihil  operaiar.  .  2..  The 
(0  i  Homkep.  grantor  himself  would  derogate  from  his  own  grapt,  and  would 
310. 2RouJlep.  make  it  void  at  his  pleasure,  and  that  is  against  the  rMleof 

Mm  433  i^.'  ^^^7  ^^'  *^^^  ^^^  grant  of  every  one  shall  be  taken  n:\ost  f^trongly 
Ante  56  b!  '  against  himself,  and  most  beneficially  for  the  grantee  (a).  J^ 
Wing.  Max.      as  tp  that,  the  notable  case  of  (/)  Thurston  de  HoUand^Pafpoo 

^^'5  Co?ii^i2  '^^  ^^^^^9^\ '°  ^. .^•.  ^-  5^'^'  ^^^  5^ »'  ^^8  cited^  where  the  cpse 
lico. 60  a.      was;  that  ill  the  time  of  Richard  I.  debate  was  betweeQ^tbe 

10  Co.  39  a.  Abbot  of  S.  and  Theoband  C.  upon  the  ad vowson  of  the  church 
Co.  Ut.  191a.  ^ 

205  a.    Lit  Rep.  in.  21iist,3f>5.    2Sand.351.   2  Bulst.  I31.  1  Mod.  Rep.  190.    Hacd.  92.  HobJ^ t 
170.     +  Winch.  96.    1  L.  Raym.  328.   1  P.  Wms.  18.    Cro  Jac.  328.         (/)  Hob.4L  | 


(A)Thattbe  Word  lem^  ^ay  sisnify  the  will  cease  lyith  .the  reversioD  to.wjiiditlie  t' 

time,  as  Trell  as  Uie  interest,  ancT  shall  be  rent  and  covenants  were  ani^xcd  aodidcir.'t 

taken  in  that  sense  which  will  support' the  dent.    Lord  Treauurer  v.  Baron^  Moor  94  ^ 

intention  of  the  grantor,    vide  fVright    v.  Webb  v.   Ruuelly  3  T.  R.  395.     Sl^Ui  i 

Cariwright,  1  Burr.  2S2,  Htuaell,  ST.  R.  678.,  affirmed  on  errpri,  1  & 

(b)  Notwithstanding  the  merger  of  the  Black.  562.  AQdin.Locv.  P^fke^bH^iadS^i' 

particular  ^tatc,  persgns  who  have  interests  146.,  which  case  reco^iiizes^lbe  aviih^^ty  of  ^  1 

affecting  the  estate  which  is  merged  will  he  Davenports  ca$en  il  was  held  thati  wbc^e.A, 

left  in  the  same  condition  in  pointof  benefit,  having  a  lease  for  three  lives  of  a  manor* 

as  if  no  merger  fa&d  taken  place.    A  person  where,  hy  the  custono*  the.  coiQrlioldb:  were, 

having  such  derivative  interest  may  bo  be-  dem^seablt^  by  copy,  ipade»l4fa$efor  yeait 

nefited,  although  he  cannot  be  prejudiced  by  indenture,  of  1^  pQpyW>1o  ieipem^Vtii^** 

by  the  merger  of  the  estate,  out  ot  which  his  and  afterwai;ds  \he  estate  of  A.  w^  svcct*  ' 

interest  is  derived^  or  qn  which  it  is  de-  derejl  to  the  lord  of  the.  fee»  saA^  Idstt 

pendent.    Therefore  wHen  a  ten'aht  for  life  though  not  warfaRted^by  the  costoni^.mod 

makes  a  lease  for  years  at  a  rent,  and  the  though  it  suspendecl  .the  qopyhc^d  tenure, 

estate  for  life  bfco.vi?^  roergc}d>  so  ^<^^.the  vm.,ff^  ,to  paj^.an^^iptere^t.to  B.,^a9d. 

relation  of  landlord  And  tenant  ceases  as  be-  should  baye  copuuuance.^  Jafiqg  tlie  •  exist- 

tween  the  parties;  the  remedy  for  this  rent,  ence  of  the  survivor  of  the  three  lives, 
mpd  for  covenants  annexed  to  the  reversion, 
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of  Preston,  and  thereapon  they  agreed,  and  a  fine  ^ras  levied 
between  them  15  Mich.  6  R.  1.  before  the  Archbishop  of  Can« 
terbury,  the  Bishop  of  Rochester,  &c.  then  Justices  of  C  B. 
between  the  aforesaid  Abbot  and  the  said  Theoband ;  by  which 
fine  the  Abbot  granted  the  advowson  to  T.  and  to  his  heirs  for 
ever,  so  that  at  every  presentation  by  T.  or  his  heirs,  the 
clerks  so  presented,  &;c.  should  pay  to  the  said  Abbot  and  his 
soccessors  for  ever  ten  marks  per  ann.  ^hich  accord  was  made 
in  the  presence  of  the  Ordinary  of  the  place,  who  assented  to 
it,  at  which  time  the  church  of  Preston  was  void  ;  and  upon 
that  fine  the  successors  of  the  Abbot  of  S.  brought  a  writ  of 
annuity  against  the  said  T.  de  Holland,  Parson  of  P.  And 
there  Farning,  Serjeant,  took  exception  to  the  declaration, 
that  forasmuch  as  the  grant  of  the  annuity  is  in  a  special  man- 
ner to  be  paid  by  the  Clerks  who  should  be  presented  by  T.  or 
his  heirs,  that  the  plaintifi^ ought  to  have  shewed  in  his  declara- 
tion, that  the  defendant  was  presented  by  the  said  T.  or  his 
heirs.  To  which  Sadlier  said,  we  conceive  that  the  Parson  shall 
t>e  charged  by  whomsoever  he  is  presented.  And  Herle,C.  J. 
who  gave  the  rule,  said,  that  although  T.  had  aliened  the  ad- 
vowson, the  annuity  would  not  be  thereby  extinct;  wherefore 
Parning  passed  over  to  another  matter :  by  which  case  it  ap- 
pears, that  although  T.  bad  aliened  the  advowson,  and  al- 
though the  annuity  in  the  body  of  the  grant  is  limited  to  be 
Eaid  by  the  presentees  of  T.  or  his  heirs ;  yet  the  presentee  of  5  (jo.  17  b. 
is  alienee  should  pay  it,  for  otherwise,  ^by  his  own  grant,  he  f  *145  b.  j 
would  defeat  the  annuity  which  he  himself  had  granted. 

Note,  reader,  in  this  case  of  6  E.  3«  there  are  divers  things 
worthy  observation,  and  amongst  them  the  antiquity  of  the(ix)  (a)  Co.  L!t.  71 
Common  Pleas ;  for  it  appears  thereby  that  it  was  a  court  J;  ^*^^*  ^  ® 
long  before  the  statute  of  Magna  Charts,  made  in  9  Hen.  3.  as 
appears  also  in  (b)  36  Ass.  pf.  24.  where  it  appears,  that  King  {h)  Pnef.  3 
Henrv  1.  made  letters  patent  of  confirmation  to  the  Abbot  of  5*'*l£^' J?*** 
B.  of  all  usages ;  and  that  they  should  have  conusans  of  all  Brrconmo.' 
manner  of  pleas,  so  that  the  Justices  of  one  Bench,  nor  the  40. 
other,  nor  Justices  of  assise,  should  nothing  intermeddle,  &c. 
which  is  a  direct  proof,  that  in  the  time  of  King  Henry  1. 
there  were  courts  of  the  one  Bench  and  the  other,  and  also 
Justices  of  Assise,  &c. 

3.  The  term  for  the  benefit  of  the  grantee  has  to  some  re-  Third  leuon 
apect  continuance ;  and  therefore  if  lessee  for  years  grants  a  for  the  resoia- 
rent  charge,  and  afterwards  surrenders,  yet  for  the  benefit  of  p^ncipi  ^ 
the  grantee  the  (c)  term  has  continuance ;  although  in  rei  ve»  ^^  q  £  4  |g' 
riiiUe  it  is  determined;  and  therewith  agrees  5  Hen.  5.  10a.  1  Jones f>2. 
But  it  is  true,  that  the  lessee  himself,  by  his  surrender,  may  ^^'^^'}^" 
prejudice  himself  of  an  (J)  increase  of  an  estate  to  be  made  to  pj^j],  ^5'  popi,^ 
himself,  as  it  is  resolved  in  35  H.  8.  (e)  Exposition  de  parols  40.  1  Co.  67  a! 
44.     Vide  the  Rector  of  Cheddington's  case,  M.  38  Eliz.  in  SJif^y^^'*' 
the  First  Part  of  my  Reports,  fol.  154  a.  Co!  ut.  33S% 

(lO  Ante  75  b.    (e)  Br.  Exposition  de  parols  44.    1  Co.  145  a.   Bridipm.  102.    Co.  Lit.  45  b.    6  Co. 
79.    7Co.3Sb.    24  E.  4. 13. 
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[146 a.]         THE  SIX  CARPENTERS'  CASK, 
Mich.  8  Jacobi  1. 

Vaux  ResoWed,— 1.  When  an  entry,  authority,  or  licence,  is  gireo  to  »ny  one  by 

"■  the  law,  and  he  abuses  it,  he  shall  be  a  trespaser  at  Mao:  but  not 

«nd  vhere  the  entry,  authority,  orlicence.ts given  by  the  party.    S-Anact 

Other*.  of  omiasioDCanDatmakeaparty  a  tretpasaeroAinfti'o. 

P.VIll.— 146  a.  Kole.  •Tender  upon  the  land  before  tfae  dUtress,  mdus  tiie  didm* 

tortiouBi  tender  after  the  distress,  and  before  the  impounding,  inakei 
the  detainer  and  not  (be  taking  wrontrful ;  tender  after  tbettmpooaj- 
ing,  makes  neither  the  ooe  nor  the  other  wrongful.* 
*lf  the  plaintiff  makes  a  iufficient  teuder  after  the  avowvit  bm  retaia 
irreplevisable,  he  may  have  an  action  of  Delinue  far  thedetaian 
after  t  or  he  may,  upon  utusfaction  made  in  court,  have  «  vrit  for  & 
re-deliTery  of  the  goods.* 


In  trespaes  brought  by  John  Vaux  againet  Thomas  NewsMD, 
carpenter,  and  five  other  carpentero,  for  breaking  his  hoiue, 
and  for  an  assault  and  battery,  1  Sept.  7  Jac.  in  I.iDDdon,  in 
the  parish  of  St.  Giles  extra  Cripplegate,  in  the  ward  of  Crip- 
plegate,  &c.  and  upon  the  new  assignment,  the  plaiiUifi*a»- 
iigned  the  trespasa  in  a  house  called  the  Queen's  Head.  The 
defendants  to  all  the  trespafis  prcelerfr actionem  domus  pleaded 
not  gnilly  ;  and  as  (o  the  breaking  of  (he  house,  said,  that  A» 
said  house^rfEfi'  tempore  quo,  &c.  el  diu  antea  el  postea^  was  a 
common  Wine  Tavern,  or  rhe  said  John  Vqux,  with  a  common 
sign  at  the  door  of  the  said  house  fixed,  &c.  by  force  wbereol 
the  defendants,  prced'  tentpore  quo,  S(c.  vix.  kora  quarUi  poll 
meridiem  into  the  said  house,  tfae  door  thereof  being  open,  did 
enter,  and  did  there  buy  and  drink  a  quart  of  wine,  aod  there 
paid  for  the  same,  &:c.  The  plaintiff*,  by  way  of  replicatinn, 
did  confess,  that  the  said  house  was  a  common  tavern,  aod 
that  they  entered  into  it,  and  bought  and  drenkaqnart  of 
wine,  and  paid  for  it :  but  further  said,  that  one  John  Hijdiliiigi 
servant  of  the  said  John  Vaux,  at  the  request  of  the  said  ^ 
fendants,  did  there  then  deliver  them  another  quart  of  wiaq 
and  a  pennyworth  of  bread,  amounting  to  8d,  and  .then  (bey, 
there  did  drink  the  said  wine,  and  eat  the  bread,^nd  ilponrer 
quest  did  refuse  (o  pay  for  the  same  (a):  upon   which  tbp&* 

(i)  When  an  authority  or  licence  given  ciliibitiog  the  bill,  aiid  the  defendant  pleads 
hy  the  Ian  is  abu'icd,  in  nn  action  for  the  a  licence  geacrally,  he  is  bound  to  shew 
trespass,  if  there  is  a  plea  in  justificatiun,     a  licence   cO'CxteuMVC   with  the  trespass^ 


the  plaintiff'  must  either  new  QSign   the  proved  <  and  tberefuri:  the  plaintiff  baviog 

abuse,  or  he  must  shew  it  in  his  replicaliou.  shewn  a  trespass  pflur  to   the   date  of  the 

Menprivall  V.  Smtlli,  9  Camp.  ITS.     IJUcliain  licence,  is  entitled  to  a  verdict,  although 

\.  Bond,  S  Camp.  5i4.     Dyey.  Lealherdate,  he  did  not  Dew  assign,  but  took  t<sue  oalBc 

3  Wils.  80.     Rt  Bullur,   J.   Cunrfrj  v.  Fel-  plea  of  licence.     Bamei  v.  RutU,    1 1  Eist 

tkittn,  I  T.  R.  3S8.     Taglory.  Cote,   3  T.H.  451-     The  distinctionsccms  tulie  that  inthe 

897.     S.  C.  onorror.  I  II,  Black.  653.     But  first  case,  t'iz.  the  abuse  of  the  auUiority 

where  the  declaration  complains  of  lre?pas5es  given  hy  law,  the  Irrap.iss  i-.cn  lire;  and  the 

in  breaking  and  entering  the  plaintifT'sdose,  whole  trespass  complained  of  b  anawered,*! 

and  beatingforgamc,  Ac.  on  divers  davs  and  least  in  put,  by  the  special  plea;  whereas  ia 

tinoi,  between  inch  a  day  and  the  day  of  fianMi  v.  HtMt,   the  itespastes  beiiy  di» 
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fendants  did  demur  in  law:  and  the  only  point  in  this  case 
was,  if  the  denying  to  pay  for  the  wine,  or  non-payment,  which 
is  all  one  (Tor  every  non-payment  upon  re<juest,  is  a  denying 
in  law)  makes  the  entry  into  the  tavern  tortious.  _, 

And,  first,  it  was  re^^olved  when  an  entry,  authority,  or  (a)  try,  authority," 
licence,  is  given  to  any  one  by  the  law,,  and  he  doth  abuse  it,  he  or  licence,  is 
shall  be  a  trespasser  ab  ^initio:  but  where  an  entry,  authority,  [  *  146  b.  J 
or  licence,  is  ^iven  by  the  (A)  party,  and  he  abuses  it,  there  he  *^^*?J^Y 
roust  be  punisned  for  bis  abuse,  but  shall  not  be  a  trespasser  ab  and^abuM^' 
iniUD^     And  (he  reason  of  this  difference  is,  that  in  the  case  of  it,te  sliaU  be  a 
a  general  authority  or  licence  (i:)  of  law,  the  law  adjudges  by  tw«pM8«r<i3 
the  subsequent  act,^;^^  animo^  or  to  what  intent,  he  entered;  for  ^cre  the  en*-' 
acta  exteriora  indicant  interiora  sccrcfa.     Vide  11  H.  4.75  b.  try,  authority, 
But  when  the  party  gives  an  authority  or  licence  himself  to  do  of  licence,  b 
any  thing,  he  cannot,  for  any  subsequent  cause,  punish  that  f^^,  ^'  * 
which  is  done  by  his  own  authority  or  licence,  and  therefore  («)  2Roll.56l• 
the  law  gives  authority  to  enter  into  a  common  inn,  or  tavern,  Yelv.  96, 97. 
so  to  the  lord  to  distrain ;  to  the  owner  of  the  ground  to  distrain  (*)  3  Binck. 
damage-feasant :  to  him  in  reversion  to  see  if  waste  be  done;  7^\[B^%erk.' 
io  the  commoner  to  enter  upon  th^^   land  to  see  his  cattle,  and  sect.  191.  Yelr. 
such  like.     Vide  12  E.  4.  8  b,    21  E.  4.  19  b.    5H.  7.  11a.  i?6,97.  21  E. 
9  H.  6.  29  h.     11  H.  4.  75  b.   3  H.  7.  13  b.    28  H.  6.  5  b.  But  J;/2  RoU.56i. 
if  he  who  enters  into  the  inn  or  tavern  doth  a  trespass,  as  if  21 E.  4. 19  b. 
he(d)  carries  away  any  thing;  or  if  the  lord  who  distrains  for  76b.pcrCHtcs- 
rent  (b),  or  the  owner  for  damage-feasant,  worlds  or  kills  the  (e)  ^J'  pcrk.  sect 

191.  5  H.  7.  lla.        (rf)  Perk. sect.  191.    2  E. 4,  5.  Cro.  Car.  196.  Yelr.  96.    («)  12E.  4. 8  b.  9  Co. 
11a.    1  And. 65.    Cro.  Jac.  148.    Perk.  sect.  191. 

* 

Unct,  90  that  each  trespass  might  of  itself  be  or  on  the  case,  at  the  election  of  the  plain- 

tbe  subject  matter  of  a  separate  count,  or  of  tiflTor  plainliflfs.    Since  this  act,  it  has  been 

«  distinct  action,  the  plea  is  tantamount  to  held,  that  trespass  lies  against  a  landlord, 

a  seireral  answer  to  each  trespass,  and  fails  who,  on  making  a  distress  for  reiit,  turned 

eotirely  as  to  one.  the  plaintiff*s  family  out  of  possession,  and 

For  what  acts  will  make  a  man  a  trespass-  kept  possession  of  the  oremises  on  which  he 

er  ab  initio^  and  wh^t  will  not,  vide  Vin.  had  impounded  the  dlstre^.    Elherlon  v. 

▲b.  Trespass  G.  a.   Ab.  Trespass  B.  Com.  PoppleweU^   1  £ast.    139.     And   where  one 

Dig.  Trespass  C.  2.    Roll.  Ab.  Trespass  G.  who  entered  under  a  \^ arrant  of  distress  for 

•  Djfe  w.  LeatkerialCf  Tayhr  y.  Cole,  ub.  sup.  rent  in  arrcar    continued  in  possession  of 

Mc^or  of  Northampton  v.  Ward,  1  Wils.  107.  the  ^oods  upon  the  premises  for  fifteen  days, 

BegfHoldi  V.  Ctarke^    2   Ld.   Rajm.    1S90.  during  the  last  four  of  which  he  was  remov- 

Gai€$  V.  Bayleg,  9  Wils.  313.    Gimbert  t.  ing  the  goods,  which  were  afterwards  sold 

Pelah,  8  Stra.  1972.    Heed  v.  Harrison,  8  under  the  distress;  it  was  held  by  tlie  Court, 

Black.  IS  18.    fFinierboume  v.  Morgan,  1 1  that  trespass  might  be  maintained ;  by  Lord 

East  395. V.  Blades,  5  Taunt.  198.  Bllenborough,  and  Grose,  J.,  on  account  of 

Ball.  N.  P.  81  a.  the  taking  and  removing  the  goodnfrom;  the 

(b)  By  11  Geo.  8.  c.  19.  s.  19.  when  any  premi$es,  and  disturbing  theptaintifTs  pos- 

distress  shall  be  made  for  any  kind  of  rent  session  after  the  time  when  they  ought  to 

jniiitly  due,  and  any  irregularity  or  unlawful  have  been  removed,  and  to  which  pusitioa 

act  soall  Im  afterwards  done  by  the  party  or  Le  Blanc,  J.  assented.    Bayley,  J.  held,  that 

parties  distraining,  or  by  his,  her,  or  their  trespass  is  the  prouer  remedy  against  a  per* 

j^ents;  the  distress  iUelf  shall  not  be  deemed  son  who  has  made  a  distress,  continuing 

to  be  unlawful,  nor  the  party  or  parlies  upon  the  premisss  after  the  time  allowed  by 

making  it  be  therefore  deemed  a  trespasser  law.  fTinierboume  t.  Morgan,  1 1  Bast.  395. 

of  trespassers  ab  initio:    but  the  party  or  The  option  given  by  the  act  is  ''  to  nuiintaia 

parties  af^iered  by  such  unlawful  act  or  '*  trespass  where,  bv  the  general  rules  of  law, 

jrregularityshall  or  may  recover  full  satisfac-  **  trespass  would  oe  the-  proper  remedy  i 

tion  for  the  special  damage  sustained  there-  **  and  case  where  case  would  be  set.'*    For 

by,  ftnd  no  more,  in  any  actions  of  traspass.  Lord  Ellenborougfa,  ib.  401. 

Su2 
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distress ;  or  if  be  who  enters  to  see  wdste  breaks  the  house,  or 
(«)  2RoU.56l.  (fl|)  stays  there  all  night ;  or  if  the  commoner  cuts  down  a  tree, 
H^  Tresp.  ^"  these  and  the  like  cases,  the  law  adjud^s  that  be  entered  for 
176.Br.Treflp.  that  purpotie ;  and  because  the  act  which  demonstrates  it  is  a 
97.  Br.RcpB-  trespass,  he  shall  be  a  trespasser  ab  tm/to,  as  it  appears  in  all 
(5)  3Roll.56l.  ^^^  ^^'^  books.  So  if{b)  a  purveyor  takes  my  cattle  by  force 
isH.  6.'9b.  '  of  a  commission,  for  the  King^s  bouse,  it  is  lawfbl  (c) :  but  if 
2 Inst. 546.        ||e  sells  them  in  the  market,  now  the  first  taking  is  wrongful; 

and  therewith  agrees  18  H.  6.  19  b.  El  sic  de  simiHbus. 
2.  An  act  of  2.  It  was  resolved  per  totatn  curiam^  that  (c)  not  doing,  c^if- 

omission  can-  not  make  the  party  who  has  authority  or  licence  by  the  law  a 
^rty  a  tres-  trespasser  ab  initio,  because  not  doing  is  no  trespass ;  and, 
passer  abiniHo.  therefore,  if  the  lessor  distrains  for  his  rent,  aitd  thereupon  the 
(c)  Cr.  Car.  lessee  tenders  him  the  rent  and  arrears,  &c.  and  requires  Us 
196.  2  Bulst.  beasts  again^  and  he  will  not  deliver  them,  this  not  doing  can- 
Rep.  \30.  Ace.  "^^  ^^^^  '""™  ®  trespasser  ab  inilio(D)  ;  and  therewith  agrees 
1  L.Raym.i8S.  33  H.  6.  47  a.  So  if  a  man  takes  cattle  daniage-ieasant,  and 
accWiilAS  637.  the  Other  offers  sufGcient  amends,  and  he  refuses  to  re-deliter 
402.  ^*  ^"''  them,  now  if  he  sues  a  Replevin,  he  shall  recover  (rf)  damag^ 
r^UtRep.34.  only  for  the  detaining  of  them,  and  not  for  the  taking,  for  that 
Dr.  and  Stud,  nas  lawful ;  and  therewith  agrees  F.  N.  B.  69  g.  temp.  E.  1. 
HetLlV.^**'  Replevin  27.  27E.  3.  88.  43E.3.  9.  So  in  the  case  at  bar, 
(0  1  Roll. Rep.  for  not  (r)  paying  for  the  wine,  the  defendants  shall  libt  betres- 
60.  2Bal8t.  passers,  for  the  denying  to  pay  for  it  is  no  trespass,  and  there- 
^*^'  fore  they  cannot  be  trespassers  ab  initio  ;  and  tnerewith  agrew 

(/)  1  Sid. 5. 12  directly  in  the  point  (J)  12  Edw.  4.  9  b.   For  there  Pigot,  Ser- 
E.  4. 9a.  b.       jeant,  puts  this  very  case,  if  one  comes  into  k  taverf'n  to  drink, 

aiid  when  he  has  drunk  he  goes  away,  and  will  iiot  pay  the 
[  *  147  a.  ]  *taverner,  the  taverner  shall  have  an  action  of  trespaad  agaioA 

him  for  his  entry.  To  which  Brian,  Chief  Justice,  said,  the 
(#)  l2E.4.9b.  said  case  which  Pigot  has  put,  is  not  (g)  law,  for  it  is  no  tres- 
N.  It  is  good  pass,  but  the  taverner  shall  have  an  action  of  debt :  and  there 
(A7]2E.4.9b.  D©f<^rc  (*)  Brown  held,  that  if  I  bring  cloth  to  a  tailor,  to  have 

a  gown  made,  if  the  price  be  not  agreed  in  certain  befbrei 

how  mtich  I  shall  pay  for  the  making,  he  shall  not  have  an 

action  of  debt  against  me  ;  which  is  meant  of  a  general  action 

(0  1  Sid.  5.       ^^  ^^^^  *  ^"^  ^^®  tailor  in  such  a  case  shall  have  (J)  a  special 

action  of  debt :  soil,  that  A.  did  put  cloth  to  hitn  to  make  a 
gown  thereof  for  the  said  A.  and  that  A.  would  pay  him  as 
much  for  making,  and  all  necessaries  thereto,  as  he  should 
deserve,  and  that  for  making  thereof,  and  all  necessaries 
thereto,  he  deserves  so  much,  for  which  he  brings  bis  action 
of  debt :  in  that  case,  the  putting  of  his  cloth  io  the  tailor  to 
be  made  into  a  gown,  is  sufficient  evidence  to  prove  the  said 
special  contract,  for  the  law  implies  it :  and  if  the  tailor  over- 
values the  making,  or  the  necessaries  to  it,  the  jury  may 
mitigate  it,  and  the  plaintiff  shall  recover  so  much  lis  they 
shall  find,  and  shall  be  barred  for  the  residue.  But  if  the 
tailor  (as  they  use)  makes  a  bill,  and  he^  himself  valiies  the 
making  and  the  necessaries  thereof,  he  shall  not  hate  an  actioa 


<c)  Purverancc  abolished  12  Car.  2.  c.  24.        (d).  Contra,  Relic's  Ab.  Trcsp.  G.  pi.  S. 
Vide  4  Black.  Com.  116.  r        r 
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of  debt  for  his  own  value,  and  declare  of  a  retainer  of  him  to 
make  a  gown,  &c.  for  90  much,  unless  it  ir  8o  especially  agfreed. 
But  in  such  case  he  may(ii)  detain  the  e;arment  until  he  is  M  Hob.  42. 
paid,  as  the  hostler  may  the  horse.     Vide  Br.  Distress  70.  and  q^'<^\'  gj^* 
all  this  was  resolved  by  the  court.     Vide  the  Book  in  SO  Ass.  Br.DUtress;!. 
pi.  ^8.  John  Matrever's  case,  it  is  held  by  the  court,  that  if  Paiin.223.Hutt! 
the  lord  or  his  bailiff  comes  to  distrain,  and  (i)  before  ^J^®  49b  ^oorair 
distress  the.  tenant  tenders  the  arrears  upon  the  land,  there  the  5  Ed.  4. 2  b.  * 
distress  taken  for  it  is  tortious.    The  same  law  for  damage*  iRoil.Rep.449. 
feasant,   if  before  the  distress  he  tenders  sufficient  amends ;  2  p^a'^'^'ol^* 
and  therewith  agrees  7  E.  3.  8  b.  in  the  Mr.  of  St.  Mark's  3Bul8tr.269.' 
case;  and  so  is  the  opinion  of  Hull  to  be  understood  in  IS  270. 
H.  4.  (c)  17  b.  which  opinion  is  not  well  abridged  in  title  ^j^^j^^^^^ 
Trespass  ISO.     Note,  reader,  this  difference  that  tender  upon  &c.  is!    °  "* 
the  (a)  land  before  the(e)  distress,  makes  the  distress  tortious ;  M  2  RolL  iS61. 
tender  after  the  distress,  and  before  the  impounding,  makes  i^l^J^' 
the  detainer,  and  not  the  taking  wrongful:  tender  after  (/)  ^lust-To?.** 
the  impounding,  makes  neither  the  one  nor  the  other  wrongful ;  (/)  2Ro11.56i. 
for  then  it  comes  too  late,  because  then  the  cause  is  put  to  the  of^tTroV    5 
trial   of  the  law,   to  be   there  determined  (r).      But  after  Co.  76.  a. 
the  law  has  determined  it,  and  the  avowant  has  return  irre-  12  Mod.  461. 
plevisable,  yet  if  the  plaintiff  makes  him  a  sufficient  tender,  Q^h^pf^2^ 
he  may  have  an  action  of  Detinue  for  the  detainer  after ;  or     *  '     ^' 
he  may,  upon  satisfactionrmade  in  court,  have  a  writ  for  the 
re-delivery  of  his  goods ;  and  therewith  agree  the  said*  books  [  *  147  b,  J 
in  13  H.  4.  17  b.  14  H.  4.  4.    Rrgistr"  Judic'  37.  45  E.  3.  9. 
and  all  the  books  before.     Vide  14  Ed.  4.  4  b.  9  H.  6.  12.    2d 
Hen.  6.  57.     Doctor  and  Student,  lib.  2.  cap.  27.  Br.  Distress) 
73.  and  Piikington's  ca«e,  in  the  fifth  part  of  my  Reports,  fol. 
76.  and  so  all  the  books  which  prima  facie  seem  to  disagree, 
are  upon  full  and  pregnant  reason  well  reconciled  and  agreed. 

' 

(b)  An  action  on  the  case  will  not  lie  for  Soop^,  Cowp.  414.  Nor  will  such  action  lie 

detaining  catUe  distrained  and  impounded,  where  the  t^der  n^as^  after   impounding, 

where  a  tender  of  amends  had  been  made  ISheHff  v.  Jame$,   1  Bing.  341.    S.  C.  80. 

before  the  impounding;  the  proper  remedy  Moore,  334.  uid  vide  liote  (a)  Piildngion** 

being  trespass  or  replevin.  u^fi«c0fii6v.57imo,  cair,  Tol.  III.  p.  158. 
1  Camp.  885*   S.  C.  1  Taunt  861.  Linden  v. 
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[  I48a.i  EPWARD  AJ^THAM'S  CASE. 

■  ■,.•':  » 

<..  .Trin.S  Jap.  I.  « 

'.■>■•..■         '  •■ 

In  ibd  CoiDfnp&  Pleas*      ;   ' 

V^'^J  ^  I-  THOMAS  LA WRKNCB,  and  Marcia  bis  wife,  by  Cbarlev 
T^e^foru^  Cardibal their «nor aey, deiiiMd agaiosi Edward Aliham^ Oeot. 
in  g'  against  and  Mafgdvet  h\n  wife,  the  third  part  of  100  acres  of  land, 
E.  A.  ana  Mar-  jQ  aores  of  meadov^  and  60  acres  of  pasture,  with  the  ap* 
garet  hu  wife.    ^^^^^^^^^  jn  Gosfield,  as  the  dower  of  the  said  Marcia,  of 

the  endowment  of  Thomas  Nash  the  elder,  someiine  her 
Flea.  basband,  &e.    And  the  aforesaid  Edward  and  Margaret,  by 

T.  N.  seised  in  John  Row)oy,  tbeir  attorney,  come  and  say,  that  the  aforesaid 
fee,  of  the  te-  Thomas  Lawrence^  and  Marcia^  the  dower  of  the  said  Marcia, 
^wMge**^^    of  the  tenements  aforesaid,  with  the  appurtenances,  whereof, 

&c.  of  the  endowment  of  the  said  Thomas  NatJi,  some*  time 

the  husband,  &e.  against  them  ought  not  to  have,  because  they 

pay  that   the  said  Thomas  Nash,  some  time  the  husbaod, 

&c.  was  seised  of  the  tenements  aforesaid,  whereof,  &c.  in 

his  demesne  as  of  fee,  and  held  the  same  of  John  Went- 

wortb,  Ei^q.  as  at  his  manor  of  Gosfield  with  the  appnrtenancei 

in  the  ^otlnty  aforesaid,  in  fee  socage,  that  is  to  say,  by  fisaity 

only,  for  all  manner  of  services  and  demands ;  and  the  said 

10  Ap.  1592.      Thomas  being  so  seised  of  the  said  tenements  with  the  appar- 

Md^LwsJdThc  ^«n8»«^«  whereof,  &c.  on  the  10th  day  of  April,  in  the  year 

said  tenements  of  our  Lord  1592,  at  Gosfield  aforesaid,  made  his  testameot 

to  z.  N.  his       and  last  will  in  Writing,  and  by  the  same  his  last  will,  willed 

forUfe Vnd       *^"^  bequeathed  the  tenements  aforesaid,  with  the  appurte- 

died.  '  nance^s,  whereof,  &e.  to  one  Zachary  Nash,  younger  son  of  the. 

same  '^rhomas  Nash,  to  have  and  to  hold  to  the  said  Zachary, 

for  the  term  of  his  life,  and  afterwards  there  died  of  soch 

z.  entered,  and  estate  thereof  SO  seised ;  after  whose  death  the  said  Zachary 

was  seised  for    entered  into  the  tenements  aforeiiaid,  with  the  appurtenances, 

whereof,  &c.  and  was  (hereof  seised  in  his  demesne  as  of  free- 
hold,  for  the  term  of  his  life,  by  virtue  of  the  bequstst  aforesaid, 
[*  148  b.  ]  *and  (be  reversion  of  the  tenements  afoi^esaid,  with  the  appar- 
Andtherever-  tenauces,  wbereof,  &c.  after  the  death  of  the  said  Thonas, 
to  T.  R.^'SSa'^''  did  descend  to  one  Thomas  Nash  as  son  and  heir  af  the  afore- 
andiieirofT.  said  Tiiomas  Nash,  some  time  husband,  &c.  by  which  the 
N.  the  husband,  said  Thbnias  the  SOU  was  seised  of  the  said  reversion  of  the 

tenements  aforesaid,  with  the  appurtenances,  whereof,  &c. 
as  of  fee  and  right ;  and  the  said  Thomas  so  thereof  beinff 
seised,  and  the  aforesaid  Zachary  of  the  tenements  aforesaid, 
with  the  appurtenances,  whereof,  &c.  so  as  before  is  said, 
being  seised,  the  aforesaid  Marcia,  after  the  death  of  the 
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Thomas  Nasb,  some  lime  her  husband,  &c.  in  the  widow*  The  laidM. 
hood  of  the  sard  Marcia,  whilst  she  was  single,  that  is  to  saj,  daring J^r 
on  the  27th  day  of  April,  in  the  85th  year  of  the  reign  of  the  ^ AM^i»- 
ladv  Elizabeth,  tale  Queen  of  England,  at  Gosfield  aforesaid,  released  to       > 
by  her  writing  of  release,  which  the  said  Edward  and  Margaret  ^- N->  ^on  and 
sealed,  with  the  seal  of  the  said  Marcia,  bring  here  into  court,  t^I^Mbiluidi. 
whose  date  is  the  same  day  and  vear^  by.  the  naiiie  of  Marcia-  aU  and  aU 
Nash,  the  widow  of  Thomas  Nash  late  of  Feriiige  in  the  manner  of 
county  of  Ej^sex,  deceased,  remised,  released,  and  altogether  J^j^^'JJrl^. 
for  her,   her  heirs,   executorsi,  and  administrators,  for  ever,  utl,  all  soitsy 
quit  claimed,  to  the  aforesaid  Thomas  Nash,  son  and  heir  of  quArrcls,  and 
the  aforesaid  Thomas  Nash,  some  time  the  husband  of  the  ^^"o^hereM- 
said  Marcia,  by  the  name  of  Thomas  Nash  of  Wetbersfield  cuton  erer 
in  the  county  aforesaid,  yeoman,  son  and  heir  of*  the  said*  ^^d,  or  might 
Thomas  Nash,  late  her  husb^nd^  all  and  all  manner  df  a^tioiis,  thr«|^T!N 
as   well  real  as  personal,  all  suits,  quarrels,  and^deaianda  theaon. 
whatsoever,  which  she  the  said  Marcia,  or  her  executors, 
against  the  said  Thomas  Nash  the  son,  or  his  executors,  they 
ever  have  or  had,  then  had  or  ought  ta  have,  or  any  ways  then 
might  or  would  have  by  reason  of  any  thing,  cause,  or  deed 
wtiatsoeYer,  from  the  beginning  of  the  work!,  unto  the  day 
of  the  date  of  th;  same  writing  of  release ;  after  which  writ^ 
iiig  of  release  ti»  the  aforesaid  Thomas  the  sob^  made  by  the  J-N. tte ion 
said  Marcia,  as  before  is  said,  the  aforesaid  Thomas  the  son^  ^^' 
of  the  reversion  of  the  tenements  aforesaid,  with  the  appur- 
tenances, whereof,  &c.  in  form  aforesaid,  being  seised,  at  Gos- 
field aforesaid,  died  of  such  his  estate  thereof  seised ;  after 
whose  death  the  said  reversion  of  the  tenemeutgafofesaid,  with  The  said  rerer* 
the  appurtenances  whereof,  &c.  did  descend  to  the  aforesaid  J^^j^^J*^** 
Margaret^  as  daughter  and  heir  of  the  aforesaid  Thomas  the  Mar«mt,  aa 
son,  by  which  the  said  Margaret  was  seised  of  the  said  reversion  dau^ter  and 
of  4he  tenements  aforesaid,  with  the  appurtenances,  whereof  ^*^''''^* 
&c.  as  of  fee  and  right,  and  she  the  saia  Margaret  so  of  the       '^°' 
name  reversion,  as  before  is  said,  being  seised :  and  the  aforesaid 
Zachary  of  the  tenements  aforesaid,  with  the  appurtenances^ 
whereof,  &c.  in  form  aforesaid  being  seised,  the  said  Zachary,  Z.  died.  Mar- 
afterwards  at  Gosfield  aforesaid,  died  of  such  his  estate  thereof  ^^^^^ 
seised :  after  whose  death  the  said  Margaret,  entered  into  the  te-  in  f^  ^ 
Dements  ^aforesaid,  with  the  appurtenances,  whereof,  &c.  and    [  •  149  a.J 
was  thereof  seised  in  her  demesne  as  of  fee,  and  so  thereof  being 
seked,  the  said  Margaret  afterwards,  and  before  the  day  of  ^^^  ^^^^  ^^ 
bringing  the  original  writ  aforesaid^  of  the  said  Thomas  Law-  bringing  the 
reoce  and  Marcia,  at  Gosfield  aforesaid,  took  to  husband  the  ori^nai  writ 
aforesaid  Edward  Altham,  by  which  the  said  Edward  and  ^"^^ 
Margaret  were,  and  yet  are,  seised  of  the  tenements  aforesaid,  ^i^h  uie  sud 
with  the  appurtenances,  whereof,  &c.  in  their  demesne  as  of  E.  A.  and  Mar- 
fee  in  the  right  of  the  said  Margaret  (a):  and  this  they  are  f^^J^J^^^ 
ready  to  verify ;  whereupon  they  pray  judgment  if  the  afore-  J^  j^  ^ight  of 

the  Mid  Maifaret,  wherupon  they  pray»  &c. 


(A^  That  thb  is  the  correct  mode  of  plead-    n.  4.   TMb  v.  Gii^eoek,  1  Saond.  253.;  and 
iog  the  aeim  of  hasbaed  aod  wife,  where  * vid.  n.  t^  iJSMiie  ▼.  CoUy^  Sauttd.  Wh^ 
the  estate  belongs  to  the  wife  in  fee,  vid. 


436  Altham's  Case.    Part  V1II^149^c-U0>« 

said  Thomas  Lawrence  and  Marcia,  dower  of  the  fiid  Mar- 

cia,  of  the  tenements    aforesaid,  with    the    appurtenances^ 

whereof,  &c.  of  the  endowment  of  the  aaid  Thoqias  Na»b, 

some  time  the  husband,  &c.  against  (hem  oueht  to  have,  &c. 

The  nSd  T.  L.,  And  the  aforesaid  Thomas  Lawrence  and  Marcia  pray  oyer 

a^M.Uiwife  of  the  aforesaid  writing  of  release;  and  it  is  read  qntothen 

^JiS^      in  these  words,  <«  To  ail  faithful  people  to  whom  this  present 

and  it  it  md    <<  writing  shall  come,  Maroia  Nash,  the  widovf  of  Thpniai 

tpthoD.  a  jij'agh,  late  of  Feringe-  in  the  county  of  Essei;^  deceased, 

<(  greeting  in  our  Lord  Crod*  everlastingly,  know  ye,  that  I  the 
<'  aforesaid  Marcia  being  in  my  pure  widowhood,  and  luiviflg 
^  full  power  to  remise,  release,  and  altogcrther  for  me,  my 
'^  heirs,  executors,  and  administrators,  fhr  ever  to  quit  chiou 
^  to  Thomas  Nash  of  Wethersfield  in  the  county  aforesaia 
^  yeoman,  son  and  heir  of  the  said.  Thomas  my  late  Iiusbani), 
^  all  and  all  manner  of  actions,  as  weU  real  as  per^ooaf, 
^  suits,  quarrels,  and  demands  whatsoever,  as  also  all  igy 
^  dower,  and  title  and  action  of  dower,  to  me  appertaining^, 
^  by  the  death  of  the  said  Thomas  my  husband,  of  any  qf  hts 
^*  lands  and  tenements  in  Wethera6eld  afiir^said,  what  et 
^^  which  I  the  said  Marcia,  or  my  executors  against  him  tbs 
.^  said  Thomas  Nash  the  son,  or  his  executors,  I  exer  htvl« 
^  have,  or  any  ways  herc&fter  may  have,  (have  or  may  have) 
^  by  reason  of  any  thing,  cause^  or  deed  what3oeveri  ffom  the 
<^  beginning  of  the  world,  unto  the  day  of  the  date  of  tbk 
*^  present  writing  of  release.  And  further  know  ye,  that  I  tbe 
^  aforesaid  Marcia  have  given  and  remised  to  the  saidThomii 
^^  Nash  the  son,  all  the  ^oods  late  of  the  said  Thomas  ajT 
^\  husband,  which  were  in  the  possession  of  him  the  saia 
^'  Thomas  the  son,  or  his  assigns,  at  the  tiipe  of  the  making  oJT 
^<  this  writing  of  release :  in  witness  whereof  to  this  my  present 
^^  writing,  I  have  set  my  seal,  dated  the  S7th  day  of  April,  in 
'^  the  S5th  year  of  tbe  reign  of  our  lady  Elizabeth,  by  the 
*^  grace  of  God  of  England,  France,  and  Ireland,  Queen, 
RepUcttion.      c4  Defender  of  the  Faith,  &c."    Which  being  read  and  heant 

the  said  Thomas  Lawrence  and  Marcia  say,  that  they  for  8,oy 
thing  l)efore  alleged,  ought  not  to  be  barred  from  having  tbe 
dower  of  the  said  Marcia,  because  they  say,  that  the  aforesaid 

i»  149  b.]  aThomas  Nash,  some  time  husband,  &c.  in  his  lifetime,  and 
K^'^wiMd  *^  ^^^  *'™®  ^^  '^'^  death,  was  seised  as  well  of  the  tenements 
infeeasweU  aforesaid,  with  the  appurtenances,  whereof,  Sec.  in  Gosfieid 
ofthetene-  aforesaid,  as  of  two  messuages,  and  SOO  acres  of  land,  with 
Sfd^g*oftwo  ^^^  appurtenances  in  Welhersfieid  aforesaid,  in  hi$  demesne 
mcmagffl  and  &9  of  fee;  and  so  thereof  being  seised  at  Gosfieid  aforesaid,  by 
200  acres  of  his  last  will  and  testament  in  writing  devined  the  tenemeoU 
d^^tbe^  aforesaid,  with  the  appurtenances  whereof,  &c.  in  Gosfieid 
teDemenuioG.  aforesaid,  to  the  aforesaid  Zachary  Nash,  younger  sun  of  the 
to  tbe  laid  Z.  said  Thomas  Nash,  some  time  husband,  &c.  and  afterwards 
and  died.  at  Gosfield  aforesaid,  died ;  afier  whose  death  tbe  said  Thomas 

wtered^toSie  ^^^  ^**®  younger,  as  son  and  heir  of  the  safd  Thomas  Nads 
tenemeoU  in  ^ome  time  husband,  &c.  entered  into  tbe  tenements  albresaid, 
w.  and  waa  with  the  appwtenances  in  Wethersfiald  aforesaid,  and  was 
icised  is  fsc     thereof  seised  in  his  demesne  as  of  fee.    And  the  said  Zftehai^ 
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into  the  t^netnents  aforesaid,  with  the  appartenances,  wbercoF,  2«  entered  into 
&c.  in  Go86eld  aforesaid  entered,  ana  was  thereof  seised  in  mJnuhiG?and 
his  demesne  as  of  freehold  for  the  terra  of  his  life ;  and  the  was  seised  for 
said  Thomas  Lawrence  and  Marcia  farther  say,  that  at  the  ^^*^* 
time  of  the  death  of  the  aforesaid  Thomas  Nash,  some  tinrie  ^'w*^**^**' 
husband,  &c.  the  aforesaid  Zachary  was  wjthin  the  a^e  of  SI  band,  z.^wm 
years,  that  is  to  say,  of  three  years,  by  which  tbe  9aid  jM[?rcia,  within  ag«* 
whilst  she  was  sin<;le,  as  gnardian  anil  for  nurture  of  the  S9id  The  said  M. 
Zachary  entered  into  tto  tenements  aforesaid,  with  the  ap-  whilst 8ingle,af 
purtenances  whereof,   &c.    in  Cirosfield    aforesaid,  and  was  ^i|^l^i*I,'rJ^ 
tliereof  possessed,  the  aforesaid  Thomds  Nash  the  son  being  said  z., entered 
seised  of  the  tenepients  aforesaid,  with  the  appij^rtenances  in  '^^^  ^^^  ^jd 
Wetbersfield  aforesaid,  and  that  the  sa^d  ZachfTry  bein^  seised  *««'«'»«'»«•"»  <^- 
of  the  tenements  aforesaid,  with  the  appurtenances,  whereof^ 
&c.  in  Gosfield  aforesaid,  in  forna  aforesaid;  and  the  said  Afterwards  and 
Marcia  in  form  aforesaid  so  being  possessed^  fifterwardsj  and  ^^orethe 
before  the  making  of  the  aforesaid  writing  of  release  hi^re  J^*°ft VL"" 
in  Court  brought,  ^t  Go>8fietd  afore9aid,  it  was  concluded  and  am^  between 
agreed  between  the  said  Afarcia,  whilst  sh^  was  sini^le,  and  the  said  M. 

.iP       ^  .•    r»..  Vt     •     ,.  •'  ,.     ,^-.  .  •^••V       .      whilst  she  1 


the  aforesaid  Thomas  Nash  the  son,  that  the  said  M^rcifi  3,  and  the 
should  release  to  the  said  Hiopoa^  Nash  the  son  all  l^er  dower  said  t.n,  the 


happening  to  h^r  by  the  death  of  the  afore^iaid  Thomas  Nash  "^I^' Jj^?^ 
some  tim^  the  husband,  &;c.  of  ^\l  Irp^  and  tenements  o^  ^It^e  her 
the  said  Thomas,  io  Wethersfield  aforesaid;  and  that  the  8aic(  dower  in  aU 


Thomas  Nash  the  son  should  enfeoff  J9hn  Tiler  the  elder^  ^**I?V°  T 
and  John  Tiler  the  younger,  and  Iheir  heirs,  of  the  tene-  JiSdTrN.the 
ments  aforesaid,  with  the  appurtenances,  whereof,  &c,  in  son  should  en- 
Grosfield  aforesaid,  to  the  use  of  the  said  Zachary,  and  the  ^^^^»  ^c. 
heirs  of  his  body  lawfully  begotten :  and  the  said  Thomas 
Lawrence  and  Marcia  farther  say,  that  the  aforesaid  Thomas 
Nash  the  son   being  seised  of  the  tenements  aforesaid,  in 
Wetbersfield  aforesaid,  in  the  form  aforesaid;  and  the  afore-  m.  made  the 
said  Marcia  of  the  tenements,  with  the  appurtenances,  where-  Mid  release. 
of,  &c.  in  Gosfield  aforesaid,  bein^  possessed,  the  said  *Mar-  [  •  \50  ^ .  ] 
cia  afterwards,  that  is  to  lay,  on  the  aforesaid  ^|h  day  of 
April,  in  the  33th  year  of  the  reign  of  the  said  lady  Eliza^ 
beth,  late  Queen  oF  England  abovesaid,  whilst  she  the  said 
Marcia  was  single,  at  Grosfield  aforesaid,  the  aforesaid  writing 
of  release  to  the  aforesaid  Thomas  the  sen,  sealed  and  deli- 
vered: and  the  aforesaid  Thomas  Nash  the  son,  on  the  28th  t.  N.  theson, 
day  of  April,  in  the  35th  vear  of  the  reigo  of  the  said  late  enfeoAd^ftc 
Queen  f^roresaid,'  at  Gosfield  aforesaid,  enfeoflSBd  the  aforesaid 
J  oho  Tiler  the  elder,  and  Joba  Tiler  the  younger,  and  their 
heits,  of  the  teneineiits  aforesaid,  wiih  the  appurtenances, 
whereof,  &c,  in  Gosfield  aforesaid,  to  the  use  of  the  aforesaid 
Zachary,  and  the  beirs  of  his  body  lawfully  begotten ;  and  Afterwards  z. 
j^iUerwards  be  the  said  Zachary,  at  Gosfield  aforesaid*  died  died  without 
without  heir  of  his  body  lawfully  begotteu;  and  this  they  are  ^y^^^^!* 
ready  to  veftfy,  whereupon  they  pray  judgment  and  aeisjn  of        ' 
the  third  part  of  the  'tenements  aforesftid,  witb  the  appnrte- 
jionces  whereof,  &;c.  in  Oosfield  aK^e^ic),  io  be  fidjuqged  to 
them,  &c«    And  the  aforesaid  Sd^^f  rd  aod  }V|afrgaret  say,  that  Demanrer. 
the  aforesaid  plea  of  the  aj^d  TboBiiis  t^ymi^Cfi  ^nd  j5)[ftrcia 
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pleaded  in  manner  and  form  aforesaid  in  reply,  and  that  tbe 
matters  therein  contained  are  not  suflScient  in  law,  for  ihem 
the  said  Thomas  and  Marcia,  tbe  dower  of  tbe  said  Marcia, 
in  the  tenements  aforesaid,  with  the  appurtenances,  whereof 
&c.  against  the  said  Edward  and  Margaret,  to  have  and  main- 
tain :  and  that  they  need  not  nor  by  the  law  of  tbe  land  are 
bound  thereto  to  answer;  and  this  ibey  are  ready  to  verify; 
wherefore,  for  default  of  a  sufficient  replication  of  tbe  afore* 
said  Thomas  and  Marcia,  in  this  behalf  tbe  said  Edward  and 
Margaret,  as  before  pray  judgment,  and  that  tbe  said  Thomas 
iLiawrence  and  Marcia,  from  the  dower  of  the. said  Marcia, 
of  the  tenements  aforesaid,  with  the  appurtenances,  whereof, 
&G.  aii^inst  them  ought  to  be  barred.  And  the  said  Thomas 
and  Marcia,  forasmuch  as  they  sufficient  matter  in  law^  for  the 
said  Thomas  and  Marcia,  to  have  and  maintain  their  acti,on  afore* 
said,  against  the  said  Edward  and  Margaret  above,  by  .replica- 
tion have  alleged,  which  they  are  ready  to  verify,  which  matter 
the  said  Edward  and  Margaret  do  not  deny,  nor  to  the  same 
any  ways  answer;  but  the  averment  afore^id  dp  altogether 
Refuse  to  admit,  as  before,  pray  judgment  and  seisin  of  the  third 
part  aforesaid  to  be  adjudged  unto  them,  &c.  And  becauie 
the  Justices  here  will  advise  themselves  of  and  upon  the  pre- 
miseS)  before  they  give  their  judgment  thereof,  day  is  given  to 
tbe  parties  aforesaid  here,  until  in  eight  days  of  St.  Michael, 
to  hear  their  judgment  thereof,  because  the  said  Justices 
here  thereof,  are  not  yet,  &c. 


p, 
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[150  b.]  EDWARD  ALTHAM'S  CASE, 

Mich.  8  Jacobi  1 . 

ft 

In  the  Common  Pleas. 

Lawkbmce      j^  man  seised  ia  fee  of  lands  in  G.,  and  lands  in  W.,  made  his  will,  bj 

which  be  de? Ued  bis  lands  in  G.  to  bis  younger  son  Z.  for  life,  and  died 
leaving  a  widow,  and  T.  N.  bis  son  and  heir,  and  Z.  his  joanger  son, 
an  infant  of  the  age  of  three  years.  The  widow  entered  into  Uie  Us^ 
in  G.,  as  i^uardian  in  nurture  to  Z.;  and  whilst  in  poescssioQ  released  to 
T.  N.  **  all  and  ail  manner  qf  aeUonSy  at  mett  real  a$  per$anaU  Mttf  i 
quarreUn  and  demands  whaUeever^  as  alto  all  her  dowmr  and  iUU^  and 
action  qf  domer  in  the  lands  in  /F.,  what  or  which  she  ever  had  or  has, 
^r.  against  the  said  T.  A  "  Z.  died  without  any  heir  of  his  body} 
T.N.  died,  leaving  M,  b's  daughter  and  hisir,  w\^o  married  B.A. 
Tbe  widow  and  her  second  husband  brought  a.  writ  of  dower  to  be 
endowed  of  the  lands  ia  G.  agaiast  M.  aiMl  E.  A.  her  hiMbaadi  asd 
judgment  was  giveo  for  the  demandants. 
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The  release  of  all  actions  real  to  T.  N.,  having  but  a  reversion  eX' 
pectant  on  a  freehold,  did  not  extingoish  the  dower :  but  if  the  release 
had  been  of  all  her  right,  the  dower  would  have  been  ezUnct. 
Where  a  man  has  several  means  of  coming  to  his  right,  he  may  re- 
lease one  of  them  specially,  and  yet  take  benefit  of  the  other.  But 
when  he  can  only  come  to  his  right  by  .way  of  action,  a  release  of  all 
actions  destroys  hb  right. 

A  release  of  all  actions  is  not  a  release  of  executions  i  but  it  is  a  re- 
lease of  a  Scire  facias. 

By  a  release  of  all  actions  real  and  peisonal,  such  actions  only  are 
.    released  in  which  the  plaintiff  should  recover  any  thing  in  the  realty 
or  personalty,  which  is  due  to  him. 

In  some  cases  by  a'  release  of  all  actions  a  debt  or  duty  is  barred,  ' 
although  no  action  at  the  time  of  the  release  given,  lies  for  the  debt 
The  word  quarrels  extends  to  actions  real  and  personal,  and  to  causes 
of  actions  and  suits. 

By  a  release  of  all  actions,  actions  depending  and  causes  of  action 
are  released. 

By  a  release  of  all  suits,  executions  are  barred* 
The  meaning  of  the  word  UUe* 

A  release  of  suits  is  larger  and  more  beneficial  than  a  release  of 
quarrels,  or  of  actions  t  but  a  release  of  all  demands  is  the  most 
advantageous  to  the  releasee. 

In  the  principal  case,  by  the  release  of  all  demands  to  him  in  the 
reversion,  if  the  deed  of  release  Had  not  gone  farther,  the  dower  of 
the  widow  would  have  been  barred. 

The  first  words  in  the  release,  as  well  as  the  subsequent  special  words, 
extend  only  to  the  lands  in  W. 

A  deed  set  out  in  pleading  cannot  lie  contradicted  by  averment  of 
matter  not  contained  in  the  said  deed.  S.  C.  I  Brownl.  6:{. 


Thomas  LAwnsNCE,  and  Marcia  his  wife,  brought  a  writ  of  10 Co. Ma. 
dower  against  Edward  Althani,  and  Margaret  his  wife,  and  i^;^**'^' 
made  demand  to  be  endowed  of  the  third  part  of  100  acres  of  BacAb.  Re- 
land,  10  acres  of  meadow,  and  60  acres  of  pasture,  with  the  lc>"^- 
appurtenances,  in  Gosfield,  in  the  county  of  Essex,  as  the  J2«c^''  *^*" 
dower  of  the  said  Marcia,  of  the  endowment  of  Thomas  Nash  ToudUlelease. 
the  elder,  her  late  husband  :  the  tenants  pleaded  in  bar,  that 
the  said  Thomas  Nash  was  seised  of  the  tenements  aforesaid 
in  fee,  and  held  them  in  socage ;  and  afterwards  10  Aprilie^ 
1592,  by  his  will   in   wrifins;,  devised  the  said  tenements, 
whereof,  &c.  to  Zachary  Nash,  bis  younger  son,  for  the  term 
of  bis  life,  and  afterwards  died  thereof  seised,  after  whose 
death  the  said  Zachary  entered,  and  was  thereof  seised  for  the 
term  of  his  life;  and  the  reversion  of  the  said  tenements  de« 
acended  to  Thomas  Nash,  son  and  heir  of  the  said  Thomas 
the  husband,  and  afterwards  the  said  Marcia  one  of  the 
demandants    in    her  widowhood,  when    she  was  sole,  sciL 
S7  Aprilis^  35  Eliz.  by  her  deed  did  remise,  release,  and 
for  her,  her  heirs,  executors,  and  administrators,  for  ever 
quit  claim  to  the    said  Thomas  Nash   the  son,  omnes  ei 
omnimodas  aclionesy  iam  reak$  quam  pertanaleSy  icddt^  que* 
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relas  el  demanda  pucmcunqufi  oufB  ipsa  Marfia  vel  ej^rcutores 
sui  versus  proefaV  Thomam  if  ash  Jilium  %el  execuiores  suos 
unquam  haouisset  seu  hahvissmt^  tunc  hahuit  vel  habueruni  sen 
quovismodo  tunc  in  Juiurum  habere  potuisset  vel  potuissent^  ra- 
tione  alicujus  rei^  causqs  vel  facti  cujuscunque  ab  origine  murnH 
usque  diem  dai*  ejusdem  scripli  relaxationis :  and  afterwards 
the  said  Thomas  the  son  died  seised  of  the  said  reversion, 
after  whose  death  it  descended   to  the  said  Margaret,  wife 
[*  151  a.  3    *of  the  said  Edward  Altham,  the  other  of  the  tenants,  and  af- 
terwards  the  said  Zachary  died,  and  the  said  Margaret  entered, 
'&c.    And  the  demandants  demanded  oyer  of  the  said  deed, 
which  was  read  to  them  in  these  words,  Omnibus  ChristiJUeli' 
bus  ad  quos^  SfC.  as  in  the  record  here  before  at  large.     And 
t^  demandants  replied  and  said,  that  the  said  Tfaon^aa  Nash 
the  fatfaer  was  seitsM^d  in  his  demesne  as  of  fee,  as  well  of  the 
tenements,  whereof,  &c.  in  G.  aforesaid,  as  of  two  messnages, 
and  200  acres  of  land  in  Wethersfield.  aforesaid,  and  by  fa» 
will  in  writing  devised  the  said  tenements,  whereof,  &c.  ip  G. 
to  the.  said  Zachary  Nash,  as  is  aforesaid,  and  afterwards 
died  :  after  whose  death  the  snid  Thomas  Nash,  (he  son,  en- 
tered into  the  said  tenements  in  Wethersfield,  as  his  son  and 
beir,  and  was  seised  thereof  in  fee,  and  the  said  Zachary  en- 
tered into  the  said  lands  in  Gosfield,  &:c.    And  that  the  said 
Zachary  was,  at  the  time  of  the  death  of  the  said  Thonias  the 
father,  of  the  age  of  three  years,  wherefore  the  said  Marcia,  as 
guardian  in  nariure,  entered  into  the  said  tenemeotsio  G.  and 
that  afterwards,  and  before  the  said  release,  it  was  concluded 
and  agreed  -by  the  said  Marda,  when  i^he  was  ih>1q,  aad  the 
said  Tnomas  Nash  the  son,  that  the  said  Marcia  should  release 
to  the  said  Tbpnias  Nasb  the  son,  all  her  dower  ^f  the  tene- 
ments in  Wetber^eld   aforesaid,  ^c.  and    tHat    the    said 
Thomas  the  son  so  seised  of  the  tenements  in   Wethersfield, 
;»nd  the  said  Mar^cia  so  possessed  of  the  tenements  in  G.  she. 
made  the  said  release,  &c.  and  afterwards  the  jsaid  Zsdbary 
died,  &c.  upon  which  the  tenaats  demurred  inlaw.     And  in 
this  case  t^o  questions  >yere  moved  and  argued  at  the  hpr  and 
bench.     The  tirst  ws^s,  whether  the  said  release  made  by  the 
wife  to  him  in  reversion  expectant  on  an  estate  far  \\{e  should 
(a)iCo.ii2b.  extinguish  her  (a)  dower?  the  3d,  whether  the  sajd  foreign 
6  Co^n  ^^  **   copcord  and  agreement  of  the  parties  should  qualify  .the  force. 
16  £.3.  *Bar.    ^f  ^^J  ^f  ^^^  words  of  the  releiise  ?  As  to  the  fir$t,  the  spid 
245.  Postea      deed  of  release  was  divided  into  three  p^rts ;  in  tlie  fir^t  i«a4 
D  ^  L  pf ^149     considered  the  words  pf  the  release ;  in  the  secpnd  the  words 

pf  qualification;  and  ip  the  third^  the  wprfds  of  relatio|i. 
As  to  the  words  of  the  release,  they  appear  to  he  pf  two  sorts, 
the  one  general,  the  other  special :  the  general  contains  foar 
words,  aciionesj  secias^  querelas,  et  demanda :  the  9pi^ci^I  con- 
Ante  149  a.       Jains  three,  dolem^  tituluniy  et  actiories  dotis:   the  ffprds  of 

qualification  ^re^  ntihi  contingent^  per  niortem  dijtfi  Thoma 
nuperviri  wei,  de  aliquibus  terris  et  tenemenfis  sms^in  fF.  prMTn 
The  words  of  relation^  or  relative  word^,  tkre^q^ce  t^  quasrego 
pr4BfaC  Marcia  vel  ejcecUftores  met  versus  ipsum  Thomam^'S^c.yWit' 
qmv(t  habuij  habeo^  stu  quoiismqdo  in  fut^rftm  habere  pdien 
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•  - 

raiiont  alicujuf  rei,  Sec.  As  to  the  fii-st  irbrd  (acUbries)  it  ^ak  Werelcaicor 
resorlved,  that  in  this  case,  the  release  of  all  actions  real  to  *'^i?ij^"*  "^^ 
Thomas  the  pon,  having  hut  a  reversion  expectant  oh  a  free-  ^t  a  revcreion 
ho  Id  9  did  not  extinjs^nish  the  dower,  because  (a)  actio  est  jus  expectant  on  a 


lier  dower  by  jadgmeti^  because  he  is  ndt   tertant   to  th^  If  the'^^idiii' 
pr^ecipCj  nor. can  he  render  dower  to  her,  for  at  the  trmedf  ihe  had  been  of  idi 
relhise,  Zachfary  was  tenant  of  the  freehold,  and  Litt.  Releafiie^  ^^  ng^^  the 
fol.  115.  holds,  that  in  acflons  real,  which  (c)  ought  to  besufed  ^eb^'^^. 
&^inst(he  tenairt  of  t'be  freehoild,  if  the  tenant  has  a  release  tinct. 
of  actions  real  of  the  demandant  made  to  Him  before  the  writ  (')  ^^-  ^^ 

{i^urchaded,  and  life  pleads  it,  it  is  a  good  plea  for  the  demandant  Dwii7.  pi  a. 
o  say,  that  he  who  pleads  the  plea  had  nothing  in  the  freehold  lo  Co.  51  b! 
at  the  tfme  of  thb  release  made,  for  then  he  had  nd  cause  to  i*<»tea  152  a. 
KaVe  any  action  real  against  hinli,  t  ^'/and  5 

El.  1>yer207.     (6)  4  and  5  Eliz.    Dyer217.pl  2.    Moor  34.  Postea  1£»3  b.  1  And.  8.    5  Co.  71  a. 
N.  Benl.  126.  pi.  190.    Co.  Ent.115.  pl.5.    (c)  Lit.  sect.  495,  405.    Co.Lit.286a.    Lit.fol.  116a. 

And  therefore  Coke,  Chief  Justice,  said,  the  opinion   in  Qtiery,whtthet 
14  Hen.  6.  1 1  a.  was  of  gf eat  difficulty,  scil.   If  one   re-  ^J%^^ 
leases  to  him  in  the  reversion  expectant  on  ah  estate  for  life  &c.°S/tenant 
All  actions  real,  dnd  afterwards  tenant  for  life  is  impleaded,  foriifisean 
knd  prays  in  aid  of  him  in  reversion,  or  vouches  bim,  or  he  ik  ^3^  tohf*** 
^eceiv€*cf  m  thete  ca^es  (as  it  is  there  said)  alth6u«^h  prdscipe  b^  before  the  ^ 
hot  b^^un  again'^t  hiifi,  yet  fbrsisitiacb  as  by  the.  redeipt  or  tenant  for  life 
Toticher  he  is  become  tenant  to  the  prascipe  of  hipi  who  made  ^^  "npleaded. 
the  release,  and  ^hall  bie  b6und  by  the  jtidgnient,  he  shall  have 
advantitge  t6  plead  ihb  rifellbase  of  all  actiohd  real :  btit  tbe 
dbiibt  is,  bediud^,  ttt  the  tiiti^  6f  the  release  ttidde,  he  had  no 
C&iJs^  (ks  Litt.  saitb)  to  have  any  action  against  bim :  but 
dotibtless,  after  feceif^t  or  entry  into  the  wat'ranty  by  ihh 
▼ducber,  a  releasb  by  the  deiiiahdAnt  to  the  tenant  by  ret:eipt^ 
or  th6(d)  vobciifee,  k  gooB,  becausb  botb^  Kt  the  timeof  th6 
relelise  made,  w^^^  teniints  in  hlw  ib  the  defAandaht,  but  a  re- 
flate iii  them  by  any  strans^er  is  hot  good  :  vide  7  Ed.  3.  46. 
18Bd.  S.  19.    8H.4.5  d.    7  Ed:  4.  13  b.  90  H.  3. 2d.  S2  (f . 
6.  IS.. 5  H.  7.  41  a.    Lit;  114  B.  ft».  h  Ih  My  Rdpdrts,  fbl. 
87.  aiid  lib.  3.  ftil.  29.    But  if  tbe  wife  bad  relebsied  toiiitn  Jas,  if  tKewieaM 
fill  her  Hgbt  to  hfii6  In  the  re^errion,  hit (e)  dower  fakd  been  had been^lfln 
extinct,  because  her  dow^r  wotild  kccrtle  tb  the  demSlndstt^^  ^ryijflkumt 
not  only  out  of  thfe  efitite  fer  life,  hbi  also  biit  bt  the  re^^ibn,  hS^^^ 
aiid  that  was  afBrmtU  for  good  law^  ii  welMit  the  bar  by  both  ixtkt, 
parties,  as  at  the  bi^hcb,  According  to  the  bbok  of  (/)  16  Ed.  9.  (<l;)3Co.  s^h. 
cited  in  Hoe's  case,  in  the  fifth  part  of  my  Reports,  fol.  70, 71  a.  j^''^^  f  !^r 

1^1.  ibl .  115  b.  Co.  Lit.  265  b.  266.  a.  284  b.  10  Co.  48  K  9H;  7. 26  a.  7  E.  4. 13  b.  2  Rofl  R^t. 
323.  Br.  Release  9,  13,  53.  20  H.  7. 10  k,  (S)  Antea  151  k.  1  Co.  I  ll  b.  Co.  Lit.  2isSs  A.  5  Cb 
71  a.  16  E.  3.  Fits.  Bar.  245.  Postea  154  a.  Doet.  pi.  149.    (/)  Fits.  Bar.  245. 

For  when  the  right,  which  is  the  foundation  and  principal, 
18  released,  by  consequence  tbe  action  whicbis  but  the  mean  to 
r^icovet  it,  i.e.  jus prosequendi^  is  alto  releaSrard ;  and  that  appimni 
fh  9  H^n.  6. 47.  10  H.  4. 6.  21  H.  7. 89.  19  H:  6. 4.  and  th^- 
fore  jui  is  well  drVId^  hi  Vim.  Cbb.  in^  NieBidlft's  ciM  «^7  b. 
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(ajco.Ut345b.  wh^re  it  appears  that  Jus  est  $extiplex^  $eiL  L.  (a)  Ju$  recupt' 

jututtexHpUg.  ^Qjnj[i^  ,\  ^^  prosequen* :  2  Jus  inirandi:  3.  Jus  habtndi:  ^.Jus 

retinendi :  o.  Jus  percipiendi :  6.  Jus  possldendi :  aod  iberefore 

when  a  man  releases  totum  jus  generally,  all  bis  rigbts  are 

(&)4Co.63ft.  thereby  released.      But  if  the  (6)  disseisee  released  to  the 

disseisor  amnes  action^  Le.jus  recup^  sive  prosequen*  injudic*  his 

r  *  153a.  1  ^^8^^  ^^  entry  is  not  *thereby  released :  for  when  a  roan  has  (c) 

divers  means  to  come  to  his  right,  he  may  release  one  of  them 

h^^*^  ^nl^  specially,  and  yet  take  beneht  of  the  other ;  and  tberewilk 

Jl^^feom*  Littleton  agrees,  fol.  115  b.  and  18  Ass.  pL'3.  19H.6. 4. 

ing  to  his  right,  21  H.  6.  23.  21  H.  7.  23.    But  when  a  man  has  not  any  mean 

^  °"7th^m^  ^®  come  to  the  land  (rf)  but  by  way  of  action,  there,  if  he  re- 

specLiiy,  and  leases  all  actions,  thereby  bis  right  inclusive,  by  judgment  of 

yet  take  benefit  law,  is  gone,  because  by  bis  own  act  he  has  barred  himself  of 

R  f'V^^  ^"  means  and  remedies  to  recover  or  attain  to  it :  for  a  release 

can  onira>me  of  all  advantages  upon  the  account  is  a  good  bar  in  an  action 

to  hi»  right  by  of  debt  upon  the  account,  9  Ed.  4.  49.    And  therefore  if 

^'^^^  ^f'aU  ^^^  disseisee  releases  all  actions  (e)  to  the  heir  of  the  dis- 

^J^aM^de-  seisor,  thereby  his  right  in  judgment  cf  law  is  gonow     But 

stroyshif  righi.  if  the  heir  of  the  disseisor   makes  a  lease  for  life,  the  re- 

(e>Co.Lit.286.  mainder  in  fee,  and  the  disseisee  releases  to  the(/)  tenant 

^'•^^^'^^  for  life  all  actions  which  he  has  against  him,    aqd  aAer* 

Sect^%.  tbi-  wards  tenant  for  life  dies;  the  disseisee,  notwithstanding  this 

]if»  fi.b.  release,  shall  have  an  action  against  him  in  remainder,.,  for  he 

(i#}Co.Lit3S6  releases  but  the  action ;  and  the  act  in  law  never  extends  the 

MCo.Lit.285  ^?^  ^^  ^^^  party  farther  than  his  express  words,  as  if  tbe  lord 

286  a.           *  disseises  his  tenant,  and  makes  a  lease  for  life,  this  release  ia 

(/)  Co. Lit.275  law  shall  be  but  for  tne  life  of  the  lessee  ;  for  it  is  true,  that  (g) 

Co^t^264  b  f^'"'^^^^  ^^  poieniior  est  deposiiio  legis  quam  hominis^  and  so  it  is 

{g)  10  Co.  67'  <rue,  that,  (jh)  forilor  et  isquior  est  deposiiio  legis  quam  hom\ 

h.  6  Co.  64  a.  (i)  Ipsis  eiiam  leges  ca^iunl  ut  jure  regantar.    But  if  tbe  dia* 

315^  Hutt^is  ^^^^  releases  all  actions   to  the  disseisor,  and .  afterwards 

2Sidert59.  '  the    disseisor  dies  seised,  (A)  and  afterwards    the    disseisee 

Co. Lit 234 a.  dies,  there,. a  right  descends  to  the  heir  of  the   disseii-ee; 

^*^6^Co^69?^  because,  notwithstanding  the  release,  a  right  remained.  .  Vide 

(I)  2  Co*.  25  b.  (0  ^1  Hen.  6.  1.  the  opinion  of  Newton:   and  it  was  ob- 

5  Co.  100  a.  served,  (r?)  actio  est  jus  prosequendi  in  judicio  /  and  therefore 

Co^LiMOa.  bythe(;i)  judgment,  the  action  is  determined,  tor  the  judg- 

143  a.  166  b.  meut  is  the  end  of  the  action  (jus  prosequendi  in  judicio) 

174  b.  271  b.  and  therefore  a  release  of  all  actions  is  no  bar  (o)  oC  exe- 

A  release  of  cutions ;  and  therewith  agrees  26  Hen.  6.  Execution  7.  aod 
^\^^nV^o(  ^^'  Heleases  87.  and   19  Hen.  6.  4.,  and  Lilt.  1)6  b.    But 

MccuSo^St  in  a  (p)    Scire  facias  grounded  upon  a  judgment,  a  release 

it  is  a  release  of  all  actions  is  a  good  plea  (a)  because,  he  shall  bave.  a  new 

of  a  Scire  far 

cUu.  (k)  Co.  Lit  285  b.  (0  10  Co.  51  b.  (m)  Antea  151  a.  Co.  Lit.  285  a.  Dyer  217.  pL  i.  IS  Co, 
51  b.  2  Inst.  40.  (»)  Co.  Lit.  2S»  a.  (o)  Post.  153  a.  (p)  Co.  Ut  290  b.  Ut.  lect  504»  505.  Br. 
Scire  (ac.  188.  Br.  Release  57.  Comb.  445.    Skin.  682.  2  L.  Raym.  1048.  2  Wila.  251. 


(a)  a  Scire  facias  is  eoosidered  in  law  as  T^wn$§n^  2  Black.  12^.    Grey  t.  Jmcs,  fl 

an  action,  for  the  defendant  may  plead  to  it  Wih.  251.    Femter  r.  JSwnur,  1  T.  R.  267. 

And  every  writ  if  hereunto  the  defendant  fTinter  t.  Krelchman^  2  T.  IL  46.-   nu 

may  plead,  be.it  original  or  judicial,  is  in  Tidd's  Practice,  Chap,  Sdrefiteim^  and  note 

law  an  action,  Co.  Lit  291  a.  PutUney  t.  (4)  UnderhUl  ▼.  Vevereux\  2  Sauad.  71  a. 
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judgment ;  and  therefore  there  it  may  well  be  called  jus  pro* 
sequendi  in  judicio^  and  therewith  agrees  18  E.  4.  7  b.    Then  Br  a  release  of 
the  words  farther  are,  quad  alicui  debetuvj  i.  e.  which  is  due  to  a1i  actiona  real 
any,  so  that  by  release  of  all  actions,  (a)  real  and  personal,  "cJacSna* 
such  actions  are  only  released  in  which  the  plaintifT  should  re-  only  are  re- 
coTer  any  thin^  in  the  realty  or  the  personalty  which  is  due  leased  in  which 
to  him,  which  is  included  in  these  words,  quod  sibi  debelur.  JhoiS^rt«o?«r 
And  therefore  if  a  man  is  outlawed  in  a  personal  action  by  any  thing  in  tha 

Srocess  upon  the  original,  and  brings  a  writ  (b)  of  error,  and  reai^r  or  per- 
e  pleads  against  him  a  release  of  all  actions  personal,  that  is  J^^l^j^^j^ 
no  *plea :  for  by  the  said  action  he  shall  recover  nothing  that  r  « |52  |>  1 
is  due  to  him,  but  he  shall  only  reverse  the  outlawry  to  dis«  (a)Co.Lit.288 
charge  himself  of  that  disability.    So  that  the  said  writ  of  er-  b. 
ror  doth  not  agree  with  the  said  description  of  an  action ;  for  ^^  ij  J«&c^^ 
it  is  not  (c)Jus  prosequehdi  injudicio  quod  sibi  debetur :  but  in  503. 
such  a  case  a  release  of  writ  of  error  is  a  good  plea;  and  (c):Co.Ut.288 
therewith  Littleton  agrees,  116  b.  and  the  book  in  (d)  11  H,  l^jJ^^JJ^ 
4.  6  a.  b.  where  the  case  was,  Trescullard  brought  a  writ  of  TVewirffarrfr. 
error  against  T.  son  and  heir  of  John  Penros,  upon  a  jodgment  r.ionand  hdr 
against  him  in  a  writof  redisseisin,  at  the  suit  of  the  said  J.  Pen-  of  Jokn  JP^^* 
ro9,  and  also  of  an  outlawry  thereupon  against  him  pronounced  ^^ouMid'de* 
for  that  cause ;  and  assigned  two  errors :  one,  because  the  she-  manda  is  no 
riff  took  the  inquest  in  the  town,  and  not  on  the  land,  accord-  bar  to  the  re- 
ing  to  the  statute.    2.  Because  the  sheriff  made  a  precept  to  a  o^aawry  for 
bailiff  to  summon  the  jury,  who  returned  a  pannel,  which  was  error. 
removed  hither  as  parcel  of  the  record,  and  the  sheriff  took  the  ((Q  Poetea  154 
inquest  by  some  wno  were  not  returned  bv  the  bailiff.    And  &•  Fits.  Error 
there  Ef  uls,  as  to  the  first  error,  said,  if  the  sheriff  cause  the  f^R^Ti^!!!^i^ 

•  ^        •  '       ^  m  i*i»  ai        a.  ur.  jsnor  4/» 

jury  to  View  the  waste,  he  may  take  the  inquest  at  another 
place,  so  here.  And  as  to  the  second  error,  he  said,  that  the  she- 
riff may  vary  from  the  return  of  the  bailiff;  for  the  sheriff 
him^lf  is  the  person  who  makes  the  array,  who  is  also  a  judge 
in  the  case.  GascoiOT,  If  the  sheriff  had  not  made  the  pre- 
cept, and  the  return  by  the  bailiff  had  not  been  made  parcel  of 
the  record,  it  would  be  as  you  say ;  but  he  has  sent  this  return 
as  parcel  of  the  record,  whereby  he  affirms  the  return  of  the 
bailiff;  and  if  be  had  process  against  the  jury  by  Habeas  Cor- 
pus  J  and  bad  taken  the  inquest  by  others,  it  is  error,  quod 
Huls  conctssil ;  and  Rolfe  of  counsel  with  the  defendant  in  the 
writ  of  error  pleaded,  that  the  plaintiff  should  not  be  received 
to  assign  error,  for  after  the  juagment  the  plaintiff  in  the  writ 
of  error,  by  his  deed  which  is  here,  released  to  the  said  John^ 
Penros,  who  recovered  in  the  writ  of  redisseisin  all  his  right 
in  the  land,  and  all  actions  and  demands ;  and  although  both 
the  errors  were  assigned  in  the  principal  record,  and  thereof 
by  the  said  release  he  is  stopped  to  assign  error ;  and  although 
the  outlawry  was  good  in  process,  yet  l^ecause  the  record  and 
judgmeht  are  the  original  of  the  process  of  the  outlawry  ; 
therefore  if  there  be  defect  in  the  original  judgment,  the 
outlawry  which  is  depending  upon  it .  is  reversible,  by  Gas« 
coigne,  quod  Huls  ajfrmavit :  wherefore  he.  reversed  the  out- 
lawry,  notwithstanding  the  release*    Which  judgment  agrees 
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with  Littleton,  and  is  worthy  obsenration  in  the  principal 

point  of  judgment. 
The  pl^ntur  So  if  the  body  of  a  man  condemned  in  debt  be  in  execotion, 

ideaMs  to  the  and  the  plaintiff  releases  the  debt,  and  all  executions,  and  the 
kT^w^tto^r  defendant  releases  to  the  plaintiff  all  actions,  yet  upon  the  re- 
the  debt  and      lease  of  the  plaintiff  he  shall  have  an  (a)  Audita  querela  ;  for 

ell  ezecttUoDSy    thereby  he  shall  recover  nothinir,  but  discharge  his  body  of  inl- 
and the  defend-  ^'^^^L^„4^  ®'  ©  ^ 
•ntreieiiMsto   pnsonment. 

the  i^dntiff  all  actions ;  the  defendant  U  not  barred  of  hU  avdiia  querela,    (a)  Co.  Lit.  2S9  a. 

[  *  153  a.  ]       *But  if  the  plaintiff  after  judgment  releases  to  the  defendant 

all  actions,  and  afterwards  his  body  is  taken  in  execution,  be 
n)  Lit.  8. 504.  shall  not  have  an  Audita  querela  thereupon,  for  (b)  an  execa- 
Co.  Lit.  289  a.   (jon  is  no  action,  as  has  been  said  before ;  and  therewith  agrees 

13  H.  4.  Release  53. 
In  some  cases  Also  it  was  observed,  upon  these  words  (quod  alicui  dehetur) 
^  a  release  of  ^^^^  j„  ^Qxne  case  a  debt  or  (c)  duty  shall  be  barred  by  a  re- 
debTor  duty  is  lease  of((/)  all  actions,  although  no  action  at  that  time  lies  for 
barred,  al-  the  debt :  as  if  a  man  be  bound  to  another  in  a  certain  sum,  to 
*^"lt  ie**'^  be  paid  at  the  feast  of  St.  Michael  next  following,  if  the 
Umeof  there-  obligee  before  the  feast  releases  to  the  obligor  all  actions,  he 
lease  given,  shall  be  barred  for  ever  of  the  duty,  for  it  is  debitum  pre- 
a^hZ^'  *^®  sently,  although  it  be  not  presently  solvend* ;  and  therefore  if 
J^  .     one  be  bound  to  another  in  40/.  to  be  paid  at  four  usual  feasts 

conrractio*pay  ^^  ***®  y^ar,  and  three  of  the  feasts  are  past,  in  that  case  for 
money  at  se-  30/.  there  is  debitum  and  solvend*  also,  and  yet  the  obligee  shall 
^^A^^'  not  have  an  action  of  debt  (b)  till  the  last  feast  be  past;  and 
ne4u^Sfte  notwithstanding  that,  a  release  of  all  actions  before  the  last 
daysacein-  feast  discharges  all :  (e)  but  if  a  man  leases  land  to  another 
curred;btttfor  fQj.  \\^q  ferm  of  a  year,  rendering  40/.  rent,  to  be  paid  at  the 
of'^land/pa^  ^^^^  usual  feasts  by  equal  portions,  in  this  case  if  one  feast  be 
able  at  different  past,  he  shall  have  an  action  of  debt  presently,  and  shall  not 
days,  debt  Ues  tarry  till  all  the  days  be  past,  for  there,  the  duty  accrues  upon 
*T  ra^TO  ^^®  receiving  of  the  profits  of  the  land,  and  till  the  feast 
f^cTut.!^  incurred  in  which  it  is  to  be  paid,  there  is  neither  debitum 
a.  nor  solvend* y  and  therefore  there  a  release  of  all  actions  be* 

u)  1  Browiu  fore  the  feast  is  no  bar,  but  in  respect  of  the  several  perception 
79'  si'b.^^.  ^f  ^^^  profits  of  the  land,  the  rent  after  every  feast  is  demand* 
Lit.  47  b.  *  able  by  action  of  debt :  and  so  stude  causam  diversitatis  made 
10  Co.  12s  b.  in  (/)  Litt.  1 17.  (which  was  never  added  by  Littleton  himself) 
V!!^i2^^'  is  well  explained.  And  therewith  agree  7  Hen.  6.  26 a.  45 
Cr.Ei.  ii's,  119.  Edw.  3.  8  a.  Li.  5  Edw.  4:  41b.  13  Hen.  4.  Avowrie  840. 
3  Co.  22  a,  Vide  3  Ma.  Dyer  (g)  113.  5  Ma.  (A)  Dyer  108.  upon  As- 
fA^LU^f-Sia!  *w;wp5i7  or  covenant  in  which  damages  are  to  be  recovered,  an 
Co.Lit.292b.  action  lies  after  the  first  day,  and  F.  N.  B.  S67.  and  16  E.3. 
Lit.  lis  b.        Fieri  fac*  4.  that  upon  (t)  a  recognizance  which  is  a  judgment 

pi.  55,  56.  (A)  Br.  Action  sur  Ic  Case  108.  1  LeoD.  300.  (1)  Co.  Lit.  47  b.  F.  N.  B.  130  h. 
1  Roll.  Rep.  22L    Co.  Lit.  292  b.    Cr.Jac.505.    10  Co.  128  b.    2  Inst.  395.    F.N.B.267b. 

(b)  This  must  be  understood  of  a  single  fault  to  pay  on  the  first  day,  the  bond  woqU 
bond;  for  in  the  case  of  a  bond  with  a  con-  be  forfeited.  Touch.  S8S.  Yid.  nols  (4 
dition  to  pay  money  on  several  days,  on  de-    fFaiker^s  eoie^  Vol.  lU  p.  iO« 
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in  law,  execution  lies  after  the  first  daj,  and  so  all  the  books 
are  well  reconciled  and  agree :  wherefore  it  was  concluded  in 
the  case  at  bar,  that  by  the  release  of  all  actions  made  to  bim 
in  reversion  the  dower  of  the  wife  was  not  barred,  because  at 
the  time  of  the  release  she  had  no  cause  of  action  against 
him. 

As  to  this  word  (Querelas)  (a)  it  is  to  be  known  that  quarrels  The  word 
extend  not  only  to  actions  as  well  real  as  personal,  as  it  is  held  qvanrclB  ex- 
in  9  E.  44  a.  but  also  to  (b)  causes  of  actions  and  suits,  as  it  ^^ng*^,^^! 
is  held  in  39  H.  6.  9  b.     So  that  by  release  of  all  quarrels,  not  andpenonai, 
only  actions  depending  in  suit,  but  causes  of  action  and  suit  «id  to  oansw 
also  are  released.  of  actions  and 

snits. 
(a)  Co.  Lit.  292  a.   Lit.  sect  511.        (6)  Co.  Lit.  292  a. 

And  80  it  is  where  one  releases  to  another  all  actions,  not  only  By  a  release  of 
actions  depending,  but  al8o(c)  causes  of  (rf)  ♦actions,  are  re-  [*153  b.  j 
leased.  Fide  33  H.  8.  57.  4  and  5  Eliz.  (c)  217  b.  Trin.  4  aU  acttons,ac. 
Eliz.  Rot.  1027,  &c.  And  this  word  querela  h  derived  a  que-  f^'^^j^u^, 
rmdoy  unde  etiam  querens  who  is  the  plaintiff,  and  quarrels,  of  action^are* 
controversies,  and  debates,  are  (/)  synonima^  and  of  one  and  released.  ^ 
the  same  signification.  285^^"  ^^** 

id)  10  Co.  51  b.  Dyer  57  a.  b.    Co.  Lit.  285  a.   {e)  1  And.  8.    4  and  5  Eliz.  Dyer  i2l7.  pi.  2.     5  Co. 
71  a.  N.  Bcnl.  126.  pi.  190.    Co.  Ent.  1 15.  pi.  5.    Ante  151  b.    Moor  34.         (/)  Co.  Lit.  292  a. 

And  for  this  word  (seclas)  it  is  to  be  known  that  by  release  of  By  a  release  of 
all  (A)  snits,  executions  are  barred,  for  none  shall  have  execu-  ^J^^i^^"' 
tion  without  suit  or  prayer;  and  therewith  agree  9  Hen.  6.  4. 
26  Hen.  6.  Execution  7.  and  Br.  Releases  87.     So  by  release  291  a%  Roll. 
of  all  (i)  duties,  as  well  executions  as  actions  are  released  :  404.  26  H.  6. 
but  a  release  of  suit  or  quarrel  is  not  in  this  case  any  bar  of  F>'«-  Execut. 
dower,  no  more  than   by  a  release  of  them,  a  (k)  covenant  /^  2  Ron  404 
before  the    breach   thereof   is   relea.sed,    because    the   cove-  Fits.Execot.7! 
nantee  has  no  cause  of  action  or  suit  before  the  covenant  Co.Lit29la. 

71  a.  1  Co.ai2  b.    2  Roll  404.    10  Co.  51  b.     C'r.  Jac.  1/0. ,  Moor  34.     Hutt.  17.    2  Botet.  2S1. 

1  Anders.  8.    Popli.  iSC.  Lit.  ftcp.  87.   YcU-.  1j6.  .       , 

As  Aotlus  word  (0   {tUulum)  (which  is  mentioned  in  tl\e  ™iWatfl^g- 
particular  clause)  it.  has  two  significations,  one  properly  and  ^7^/^^^ 
s|pl<:^|y,,as  for  ^i  ti^e  for  which  noi  actipfi  lie#,.a^  tor  acpnditiQii  (AC0.JLk.345 
lirokcn,  or  uporr.alienaUpu.in.mQrtnpjn,  ^c.  ai\d  so.it  is  takAg  b.  292^;      .  - 
iii^  Plowd^A'&  C'lmmepU^vlo^vin  Nichol-fl  ,cas^,  fol.  .^-i,     1^  (iiO  dp;  IpH. / 
another  signification  it  is  tauen: largely;  aqd  in  tliis^ense,  tili/Uut  ^^^y^' 
esiijusta  causa  possidendi  quod  nostrum  est^  and  signifies,  the 
tiifc  which  one  has  to  land,  as  by  fine,  feoffoieut,  &c.  or  by  de- 
scent, &c.,  and  therefore  when  the  plainliflf  makes  a  title  in  an 
assize,  the  tenant  may  say,  let  the  assize  come  upon  the  title, 
which  is  as  much  as  to  say,  upon  the  particular  conveyance, 
&c.  which  he  makes  to  the  land,  &c.  and  it  is  called  (n)  iiiutus  (<*)  ^^• 
a  fuendoy  quia  thereby  he  defends  his  land,  c/  plerumque  coh^ 
slat  ex  munimentis  qua:  munianl  et  tueniur  cdusam.   By  release 
of  all  title  to  land,  &c.  all  his  right  is  extinct,  for  it  shall  be 
taken  strongly  against  him,  and  in  the  largest  sense.   So  when 
a  man  has  title  in  the  proper  sense,  (o)  either  by  a  condition  or  (•)  /& 
by  alienation  in  mortmain,  the  release  of  all  his  right  will  ex« 
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tine^uish  this  title,  for  be  h^sjus  possidendiyBud  therewith  agrees 
6  Hen.  7,  8  a.    And  the  English  poet  saith,  ^'  For  true  it  is 
(a)  1  Brown.     |i,at  neither  (a)  fraud  nor  migrht  can  make  a  title  where  there 
^'  wanteth  right."  The  last  of  the  four  general  words  in  the  deed 

dtTmands  *the  '®(*^  (demanda)  quod  est  vocabulum  artis :  and  if  one  releases  to 
best  release.      another  all  demands,  it  is  (as  Littleton  saith,  117  a.)  the  best 

release  to  hiro  to  whom  the  release  is  made,  that  he  can  have, 
and  shall  enure  most  to  his  advantage  ;  for  thereby  not  only 
all  demands,  but  also  all  (c)  causes  of  demand,  are  released. 
There  are  two  And  there  are  (d)  two  manner  of  demands,  scil.  in  deed,  and 
mjmdrt^I  1r  ^"  ^^^  '  ^"  deed,  as  in  every  Praecipe  there  is  an  express  de- 
deed  and  inlaw,  roand  ;  and  thereupon  in  real  actions  he  is  called  demandant ; 
(6)  1  Brown,  in  law,  as  every  entry  into  land,  distress  for  rent,  taking  or 
es,  80,ll.'>.  seisure  of  goods,  and  the  like  acts  in  paisy  which  may  be  done 
r  *  134  a.  ]  without  anv  words,  *are  demands  in  law. 

Co.  Lit.  291  b. 

Lit.  sect.  508.  Poph.  136.  2  Rol.  Rep.  20.  Cr.  Jac.  170,  300,  486,  487.  2  Roll.  406,  407,  408. 
Bridgm.  124,  (25.  20  Ass.  5.  Fitz.  Release  39.  Br.  Release  36.  Long,  qiiinto  £.  4.  42  a.  40  £. 
3.48  a.  34  H.  8.  Br.llcleasc90.  Yelv.  156,  214,  215.  Hob.  216.  Noy,26.  Hutt.  17.  1  Bulit. 
178.    Cro.  EUz.  552.    Lit.  Rpp.  87.     11  Co.  82.  b.        (c)  1  Brown.  63.        (<0  Co.  Lit.  291  b. 

Arelcaseof  And  as  a  release  af  suits  is  (^)  larger  and  more  beneficial 
andmore^be-  ^^^^  ^  release  of  quarrels,  or  of  actions;  so  a  release  of  de- 
neficial  than  a  mands  is  more  large  and  beneficial  than  any  of  them,  for  there- 
release  of  quar-  by  is  released  all  that  is  by  the  others  released,  and  more :  by 
rfi^.^'u^^*!^!.  release  of   all  demands,  all  freeholds  and  inheritances  exe- 

tions:  but  a  re-  ,  ,  '   _  i     ■       i.i       r^r^    a  c 

lease  of  all  cutory  are  released,  as  (/)  rents,  and  the  like,  20  Ass.  p.  5. 

demands  is  the  14  Hen.  8.  9, 10.  By  release  of  all  demands,  all  (g)  executions 

«ous'^''tur  ^^^  released,  26  Hen.  0.  Execution  7.     19  Hen.  6.  4.    Litt. 

releasee.  117.    40  Edw.  3.  51.  By  release  of  all  demands  to  the  dis- 

(e)  1  Brown,  scisor,  the  right  of  entry  to  the  land,  and  all  that  is  contained 

63.  in  ir,  is  released,  6  He'll.  7.  15.     So  it  is  resolved  by  all  the 

4S7%m'  Ju^^'cor  in  (A)  Chauncey's  case,  34  Hen.  8.  Br.  Release  90. 

124  b.    Co.  ^hsit  '>G  ^vho  releases  all  demands  excludes  himself  from  all  ac- 

Lit.  291.    1  tions,  entries,  and  seisures.    Litt.  cap.  Warranty  170  a.  holds, 

2  R^407  ^^^^  ^^  tenant  in  tail  enfeoffs  his  (i)  uncle,  who  enfeoflTs  ano- 

(g)  1  Brown,  ^her  in  fee  with  warranty,  if  afterwards  the  feoffee  by  his  deed 

63.  Cro.  £1.  releases  to  his  uncle  all  manner  of  warranties,  or  all  manner 

508  ^*^  *  .^^  ^^  ^^^^  covenants,  or  all  manner  of  demands,  by  such  release 

(A)  11  Co. 82b.  the  (k)  warranty  (which  is  a  covenant  real  and  executory)  is 

Co.  Lit.  292  a.  extinct :  and  the  reason  of  all  this  was,  because  by  release  of 

L^  5  E.  4^41  ^^"^^"^^  ^^'  ^^^  means  and  remedies,  and  the  causes  of  them, 

42.  '  which  any  one  has  to  lands,  tenements,  good^,  chattels,  &c. 

(i)  Co.  Litt.  are  extinct ;  and  by  consequence  the  risht  and  interest  itself  to 

392b.     Utt  the  thing. 

171  a.    Litt.  8.  ** 

748.        (A)  1  Co.  112  b.    6  Co.  71  a. 

Intheprinci-  Wherefore  it  was  resolved,  that  in  the  case  at  bar,  by  tbe 
?^^ofU^*  release  of  all  demands  to  him  in  the  reversion,  if  the  deed  of 
demands  to  release  had  not  gone  farther,  the  (/)  dower  of  the  said  Marcia 
bim  in  the        had  been  barred. 

reversion  if 

the  deed  of  release  hnd  not  gone  farther,  the  dower  of  the  widow  would  hare  been  barred. 
(/)  1  Co.  112  b.  5  Cc.  71  a.  AnUa  151  a.  b.  Co.  Lit.  265  a.  16  E.  3.  FiU.  Bar.  245.  Doct 
pla.  149. 

Note,  Reader,  although  a  release  of  all  demands  be  of  so 
great  extent,  yet  it  doth  not  extend  to  such  writs  by  which 
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nothing  is  demanded  neither  in  fact  nor  in  law,  but  lie  onlj  to 
relieve  the  plaintiff  by  way  of  discharge,  and  not  by  way  of 
demand,  as  appears  before,  by  the  judgment  in  (a)  Trescul-  (a)  Ante  152b. 
lard*8  case,  in  11  Hen.  4.  6.  where  a  release  of  all  demands  is 
no  bar  in  a  writ  of  error  to  reverse  an  outlawry,  et  sic  in  si* 
miltbus.     Vide  40  Edw.  3.  22.     13  Rich.  2.  Avowry  39  (89.) 
18  Edw.  3.  69.     J  4  Hen.  4.  4.,  &c.  where  by  release  of  all  de- 
mands, future  (b)  incidents  are  released,  and  where,  not.  And  Wi  Brown.63. 
vide  Plowden's  Commentaries  484.  in  Nichors  case  for  this 
word  (interesse). 

Now  as  to  the  second  part  of  the  deed,  scil.  to  the  words  of  The  first  words 
qualification,  it  was  resolved  that  as  well  the  first  words  as  the  ^"  the  release, 
subsequent  words  special,  extend  only  to  release  all  actions,  JfibLqucnt  * 
suits,  quarrels,  demands,  title  and  dower,  &c.  de  aliquibus  ier*  special  words 
ris  et  ienementis  suis  in  Wethersfield,  (c)  and  not  to  any  lands  ^^4  ^^  ^ 
and  tenements  in  Gosfield;  for  the  said  latter  words,  mihi  con"         ^    ' 
tingenV  per  mortem  dicti  Thomce,  S^c.  qualify  the  said  general  v*^)  ^  Keb.  680. 
words,and  restrain  all  the  first  words  to  the  lands  or  tenements 
in  Wethersfield,  *and  that  for  three  reasons : — 1.  Because  all  [  •  164  b.  ] 
the  said  three  parts  of  the  deed,  soil,  the  words  of  release,  the  ^^*  w^wns 
words  of  Qualification,  and  the  words  of  relation,  are  but  one     ^'^  ' 
period  ana  one  sentence;  for  this  conjunction  (necnon)  con- 
joins the  general  words  to  the  words  of  qualification,  and  the 
relative  words  refer  to  all  the  words,  as  (d)  well  general  as  spe-  (<0  Wing.Max. 
cial,  and  also  to  the  words  of  qualification,  as  shall  hereaner 
appear,  and  therefore  the  whole  is  but  one  and  the  same  sen- 
tence.   2.  If  the  general  words  shall  stand  without  any  qua- 
lification, then  the  special  words  would  be  altogether  vain 
and  of   no  efiect,  et  (e)  makdicla  expositio  est  quce  corrumpit 
textum. 

The  third  and  the  principal  reason  is  upon  a  maxim  and  '^Whereadeed 
principle  of  the  lavf,scil.(f)  quando  carta  conlinet  generalem  !!*^***!5^^-j 
clausulam,  posleaque  descendit  ad  verba  specialia^  quas  clausulte  ««S!dafker- 
generalisunt  consentanea,  interpretanda est  carta  secundum  verba  "wards  de- 
specialia.    The  same  rule  almost  word  for  word  is  put  and  !!  *?2*^'!^^*' 
agreed  on  both  sides  in  7  Ed.  3. 10  a.  Margery(gf)  Mortimer's  "if  thc%ecial 
case,  ^r.  *^  where  a  deed  speaks  by  general  words,  and  after-  "words agree 
"  wards  descends  to  special  words,  if  the  special  words  agree  ^^i'^'^ST 
<'  to  the  general  words,  the  deed  shall  be  intended  according  to  « thedeedshaU 
^^  the  special  words ;"  as  if  a  man  grants  a  rent  in  manerio  de  "be intended 
/>*  percipiend'  in  100  acres  of  land,  parcel  of  the  same  manor,  "lu^®^^*"?i^ 
with  clause  of  distress  in  the  100  acres,  the  rent  shall  issue  out  «  wordsf" 
of  the  100  acres  only,  and  the  general  words  shall  be  construed  Grant  of  a  rent 
according  to  the  special  words :  so  it  is  there  also  said,  if  a  ^n®J?^°®' 
man  grants  a  rent,  (and  goes  no  farther)  these  (A)  general  taken  in  lOO 
words  shall  create  an  estate  for  life,  but  if  the  habendum  be  for  acres,  parcel 
years,  it  shall  qualify  the  general  words ;  and  all  this  appears  ^^  ^^^  ^™^ 

dause  of  dis- 
tress in  the  100  acres,  the  rent  issues  out  of  100  acres  only.    Grant  of  a  rent  htAendttm  for  years,  the 
habendum  qualifies  the  general  words,  &c.  Grant  to  A.  and  his  heirs,  habendum  to  hxm  and  theheirt 
of  his  body,  is  an  estate  taU. 

(e)  1  Ron.  Rep.  319.  Wing.  Max.  26.  2  Co.  24  a.  4  Co.  35  a.  S  Co.  56  b.  3  Bulst.  105,  107, 108# 
(/)  Winch.  92.  2  Roll.  Rep.  279.  (g)  Lit.  Rep.  345.  Hob.  172.  (A)  2  Co.  24  a.  54  «.  Winch,  92, 
Perk.  sect.  167,  174.    Co.  Lit.  186  a.  190  b. 

2i2      - 
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Bat  a  grant  to 
one  and  the 
heirs  of  his 
body,  kaben- 
dum  to  him 
and  his  heirs. 


in  the  said  book  of  7  Ed.  3.  So  if  a  roan  (a)  ^ves  land  to 
one  and  bis  heirs,  habendum  to  hini  and  the  heirs  of  bis  body, 
be  shall  have  but  an  estate  in  tail,  and  no  fee  expectant  (c) ; 
for  the  habendum  qualifies  the  general  words  precedent ;  and 
therewith  agree  35  Ass.  p.  14.  37  Ass.  p.  5.  and  Perkins  35  b. 
against  the  opinion  ohiier  in  21  Hen.  6.  S4.  But  if  a  man 
gives  lands  in  the  prentises  to  one  and  (6)  the  heirs  of  his  body, 
habendum  to  him  and  bis  heirs,  he  has  an  estate  tail,  and  a  fee- 
simple  expectant;  for  that  stands  upon  another  rule  or  princi- 
ple in  law,  scil.  {c)  generalis  clausula  non  porrigitur  ad  ea  qua 
tla  wt^afce  ^^'^^  specialUer  sunt  comprehensa :  and  Iberefbre  when  the 
simple  expect-  deed  at  the  firsv  contains  special  words,  and  afterwards  con- 
ant;  for  where  eludes  in  general  words,  both  words  as  well  general  as  special 
conudnVsp"'  ^'^^"  ^^^"^  5  and  it  is  well  said  in  35  H.8.  Dyer  56.  subsequent 
cial  words,  and  Words  may  qualify  and  (d)  abridge,  but  not  deptrov,  the  gene- 
then  concludes  rality  of  the  words  precedent  (d).  Vide  Dyer  33  H.  8.  fol.  50. 
wo?S^,'both      21  Ass.  p.  10.  and  ^E.  3. 33  b. 

words,  general  and  special  shall  stand.  (a)  3  Roll.  66,  68.      Godh.  272.  •  2  Sid.  78.     Lit.  Rep. 

260.  Perk.  sect.  170.  1  Brown.  45.  Co.  Lit.  21  a.  Dyer  126.  pi.  50.  1  Sid.  78.  .3  Bulst  195. 
(b)  Lit.  Rep.  345.  Co.  Lit.  21  a.  2  Jones  4.  (c)  Ante  118  b.  Raymond  330.  Hawk's  Max.  21. 
Styles  30J.  2  Roll.  Rep.  279.  Lit.  Rep.  345.  4  Co.  80  b.  Hard.  108.  1  B.  and  B.  131,  176.  2  B. 
and  B.  540.  {d)  Co.  Lit.  299  a.    1  S:d.  137.    Dyer  56.  pi.  21. 

To  the  la<5t  part  of  the  deed,  sciL  the  relative  words 
(quce  vel  quaSy  Sfc.)  it  was  resolved,  that  they  *refer  as 
well  to  actions,  &c.  and  demands,  as  to  the  special  words, 
for  it  would  be  a.<Tainst  reason  that  they  should  refer  to 
general  word?,  which  are  more  remote,  and  not  to  the  words 
of  quulificntion  which  are  immediate  and  next  to  them  :  and 
that  is  so  clear  and  perspicuous  of  itself  that  it  is  not  worthy 
of  any  argument,  or  proof,  to  confirm  if.  For  the  second  point 
of  the  case  it  ivus  resolved,  that  the  said  forei<;n  or  collateral 
averment  out  of  the  said  deed  was  not  of  any  force  or  effect  in 
law  ;  for  every  deed  consists  upon  two  parts,  sciL  matter  of 
fact,  and  upon  the  construction  in  law.  Matter  of  fact  is  to  be 
averred  by  the  party,  and  triable  by  the  jurors  :  the  other, 
being  matter  in  law,  is  to  be  discussed  by  the  judges  of  the  law, 
and  qucmadmoduni  {e)  ad  quceslionem  facti  non  respondent 
judices ;  ila  ad  quceslionem  juris  non  respondent  Juraiores  (e)> 
And  therefore  if  A.  levies  a  tine  to  William  his  son,  to  have 

Roll.  Rep.  132. 


The  relative 

[  *  155  a.  ] 

words  qu€e  vel 
quas,  refer  as 
well  to  the 
•words  **  ac- 
tions, &c.  and 
demands,"  as 
to  the  special 
words. 

A  collateral  a- 
yennenl  out  of 
a  deed  is  of  no 
force  or  effect 
in  law.  Exam- 
ples, &c. 

(e)  9  Co  13  a. 
25  a.  U  Co. 
10  b.  2  Bulstr. 
204,251,305, 
314.     1  Sid. 
127.  Co.  Lit. 
125  a.  226  a.    1 


(c)  In  Tnrnham  v.  Cooper,  Cro.  Jac.  476. 
S.  C.  2  Roll.  Rep.  19,  23.  S.  C.  Pophara 
138.  such  words  were  held  to  pass  a  fee  tail 
and  a  fee  simple  expectant.  In  the  case 
there  were  several  circumslanccs  to  indicate 
an  intention  to  pa'^s  a  fee,  for  there  was  a 
reservation  of  tenure  to  the  lord  paramount, 
which  could  not  be  if  only  an  estate  tail 
passed  to  the  donee  and  the  reversion  had 
remained  in  the  donor,  for  then  the  te- 
nure must  have  been  of  the  donor.  There 
was  also  a  warranty  to  the  donees  and 
their  heirs.  Kut  the  judgment  of  the  court 
docs  not  appear  to    have   clcpeuded    upon 


these  special  circumstances.  Vid.  ace.  with 
the  position  of  Lord  Coke,  Beck^i  case, 
Litt.  Rep.  345.  Anon. Moor  ^6.  Vid.  note 
I.  to  Sanders  on  Uses.  Com.  Dig.  Faits  £.  9. 
Doe\,  Ellis,  9  East.  386. 

(d)  That  subsequent  words  which  are  ge- 
neral sliall  be  ^ov(jrned  hw  precedeot 
clauses  which  are  more  particular,  vid,71*- 
mas  V.  Howel,  4  Mod.  69.  Ptn^r  v.  H#- 
mersham,  4  M.  and  S.  487.  and  Yide  Via. 
Ab.  Grants  H.  IS.  pi.  41,  42,  et  seq. 

(G)  Vid.  Mr.  Hargrave's  note  (5.)  Co.  lit 
155  b. 
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and  to  hold  to  him  and  his  heirs,  upon  this  fine  the  Judge  can- 
not make  question  for  any  matter  of  law  :  but  now  the  party 
comes  and  avers  matter  in  fact ;  and  saitb,  that  A.  had  two  sons 
named  William  (rz),  an  elder,  and  a  younger,  and  his  intent  (a)Br.  Nosme 
was  to  levy  the  fine  to  William  the  younger;  this  (6)  aver-  ^3.  5  Co.  68  a. 
ment  out  of  the  fine  is  good  of  this  matter  of  fact,  which  well  Fitf.'^j?coff- ^^' 
stands  with  the  words  of  the  fine^  and  shall  be  tried  by  the  ment  56. 
country;  and  therewith  agrees  47 E.  3.  16  b.     But  if  a  man  (A) Moor  105. 
by  deed  gives  goods  to  (r)  one  of  the  sons  of  I.  S.  who  has  styies^293. 
divers  sons,  here  he  shall  not  aver  which  son  he  intended^  for  (c)  Br. Done 
by  judgment  in  law  upon  this  deed,  this  gift  is  void  for  the  un-  ^l«   lo  Co.  51. 
certainty,  which  cannot  be  supplied  by  averment.   Vide  1 1  E.  4. 
2  a.     So  if  a  man  levies  a  fine  of  the  manor  of  Soure,  or  of  the 
manor  of  Dirtleby,  to  two  ct  hccredib^  and  in  truth  there  is 
the  {d)  manor  of  North  Soiire  and  Soulh  Soure  or  Great  Dir-  (rf)  Kelw.  49a. 
tleby  and  I  kittle  Dirtleby,  in  this  caj>e  issue  may  be  taken  dc' 
hors^  which  manor  the  conusor  intended  to  pass,  for  that  is 
matter  of  fact  not  apparent  in  the  fine,  whereof  the  Judge  can- 
not take  conusance  :  but  it  stands  well  with  the  fine,  and  shall 
be  tried  by  the  jury,  and  therewith  agree  12  H.  7.  7.    26  H.  8. 
6  a.     19  E.  2.    Grants  93.,  but  where  the  words  are  in  the 
limitation  of  the  estate  to  two  (r)  el  hcsredibus^  that  is  apparent  ^^)  i  co.  85  a. 
in  the  fine,  and  by  judgment  of  law,  these  words  et  ho3rcdihus  Hob.  174.   Co. 
are  uncertain  and  void,  as  it  is  adjudged  in  22  H.  6.  15  b.    Vide  x/ V^hfi^n- 
19  H.  6.  73  b.    20  H.  6.  3j  b.  S6.     22  E.  4.  6.  ( 16)  b.  and  no  Estato4Vi8.7^ 
averment  dehors  can  make  that  good,  which  upon  consideration  Fitz.  Feoff- 
of  the  deed  is  apparent  to  be  void.     So  if  a  man  makes  a  feoff-  ^^^  ^^^ooi' 

I   •  •      1     •  *  1x1         xi     ^  *i       S.  rlowd.  Jo  0 

ment  to  one  and  his  heirs,  r.o  averment  can  be  taken  that  the  uridsm.  134, 
intent  of  the  parties  was,  that  the  feofiee  should  have  but  an  135.  iRoii. 
estate  to  him  and  the  heirs  of  his  body,  *for  such  averment  [  *  155  b.  j 
would  be  anrainst  the  iudf^ment  of  the  law,  which  appears  to  JI^S^I^'^lJo' 
the  Judges  upon  the  view  of  the  deed;  so  in  the  case  at  bar,  it  pj  26.    i  And. 
the  general  word  (demanda)  had  in  law,  by  the  judgment  of  225.  2  And. 
the  Judges,  upon  the  consideration  of  the  whole  deed  of  re-  ^^Igj^^jo^  ^ 
lease  barred  her  of  her  dower,  no  foreign  or  collateral  aver-  4  Leon.  246. 
ment  dehors  could  qualify  or  abridge  the  force  and  operation  Godb.  121, 
of  the  said  word,  but  it  ought  to  be  qualified  by  apt  words  con-  ^2^- 
taincd  in  the  deed  itself,  as  in  this  case  it  was.  And  afterwards 
judgment  was  given  for  the  demandant  (f). 

(p)  '*  At  common  law  it  is  a  rule,  that  no  '*  Iher  from  a  misdescription  of  the  estate, 

*'  parol  evidence  can  be  given  of  a  man's  *'  or  from  a  misdcscriplion  of  the  person, 

•*  mtent,  who  has  put  it  into  writing  except  "  if  there  be  a  latent  ambiguity,  parol  evi- 

••  to  explain  a  latent  ambiguity."    Per  Lord  "  dence  is  admissible."     Vid.  the  cases  col- 

Northington,    Stephenson  v.   Bealhcote^    1  lected  by  Mr.  Eden,  note  (c).  Stephenson  v. 

Eden.  C.  C.  S9.  and  per  Mansfield,  C.  J.  Doe  Ileathcote^  ub  sup.  and  1  Phillips  on  Evi- 

T.  Oxenden^  3  Taunt  153.      **  From  what-  dence  513.  6th  ed. 
**  ever  cause  the  ambiguity  proceeds,  whe- 
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f  156  a.  ]        ARTHUR  BLACKAMORE'S  CASE, 

Mich .  8  Jacobi  I . 

The  pUiotiff  *s  attorney  made  out  a  note  for  an  ori^nal  writ  in  Ibis  form  ;— 
*'  London »  Levenikarp  Frankfy  muper  de  BafJUld^  in  cowdUiu  Bnex 
Militi,  alUu  dieV  Leventkorp  Frankt  de  Hatfield  Brodock  im  cMulf/v 
EBteXy  GeneroBO^  t^c.  ;^  and  delivered  the  note  to  the  Cnrsitor  of  Lon- 
don. The  cursitor  made  oat  the  original  writ  in  this  manner,  yiz. 
**  Precipe  Leventkorp  Franke,  nuper  de  Hmtfield  Brodoek  im  eewdUiu 
JSfser,  generoso,  aUa$  dUto  Leventkorp  Franke  de  HaifieU  Brodeek 
in  comitatu  Estex^  generoso,  ^'c.  The  entry  of  the  Cmpiae  mliMi  et  pirn- 
ries  was  according  to  the  said  original :  but  in  the  exigent  and  pro- 
clamation and  the  entry  thereof,  the  defendant  fas  the  truth  was)  was 
named  Knight  and  afterwards  he  put  in  a  supersedeas  bj  the  name  of 
knight,  and  so  the  plaintiff  declared  against  him,  and  afterwards  jadg- 
ment  was  given  against  the  defendant  by  default,  by  the  name  of 
Knight.  Upon  error  brought,  the  court  resolved  that  the  record, 
should  be  amended  by  the  cursitor,  according  to  the  instructioas  givai 
to  him  by  the  plaintiff^s  attorney.  But  they  held  that  such  origiml 
writ  was  not  amendable  by  the  common  law,  but  by  stmt  8  Hen.  & 
*     cap.  12. 

Of  amendments  at  common  law  and  by  statute,  &c. 

iRoU  198.  ^^  original  writ  was  brought  in  London:  Jacobus  Dei 
Of  Amend-  gratia  An^li(ey  &c.  Praecipe  Leventkorp  Franke  nuper  de 
ments,  &c.  aee  Hatfield  Brodock  in  comitatu  Essex ^  GenerosOj  alias  dicto 
0^/3/^32*  ^^^^^'^^''P  franke  de  Hatjield  Brodock  in  comiialu  EsseXj 
f Mod.  156,  Generoso(A)  quod  reddat  Arthuro  Blackamore^  et  Johampi 
269  to  287.'  Whittingham^  100/.  qtias  eis  debet  et  injiute  detinet^  returnable 
3  SiJ^^  ^31  ^^^^^^  michaelis;  the  entry  of  the  Capias^  alias,  et  pluries,  was 
Lacas27o)&c.  according  to  the  said  original:  but  in  the  Exigent  and  Pro- 
post,  clamation,  and  the  entry  thereof,  the  defendant  (as  the  troth 

was)  was  named  Knight,  and  in  Easter  term,  anno  SJac.  he 
put  in  a  supersedeas  by  the  name  of  Knight,  and  so  the  plain- 
tiflr  declared  against  him :  and  the  defendant  imparled  till 
Trinity  term  following,  in  which  term  judgment  was  gifeo 
arainst  him  by  default,  by  the  name  of  KnighL  And  this 
Mich,  term,  anno  8  Jacobi  Regis  a  writ  of  error  was  brought; 
and  it  was  moved  by  Houghton,  Serjeant,  that  the  said  ori- 
ginal might  be  amended,  t>ecau8e  John  Bunbury,  the  plain- 
tiflTs  attorney,  drew  a  note  or  title  of  the  writ  io  this  fbrni ; 
IKolLlSB.       liondon:  lieventhorp  Franke  nuper  de  Hatfield  in  comitatu 


(A>TUL  Ss^t  Wiliiami' note  I.  BmudY.  Findms,  I  Stand.  14 


156  a. — 156  b.        Blackamorb's  Case.  453 

Essex,  Mililiy  alias  dicV  I^eoentliorp  Franke  de  Hatfield  BrO" 

dock  in  comUatu  Essex,  Generoso^Sfc.  ui  supra,  and  delivered 

this  note  or  title  to  the  Cursitor  of  London;  and  be  mistook  it 

in  hoc,  that  where  in  primo  nomine   he  ought  to  be  named 

Militi,  in  primo  nomine  the  Cursitor  named  hira  Generoso,  as 

he  was  named  in  the  obligation;  and  this  was  the  true  case,  as 

appears  on  the  examination  of  the  Cursitor,  and  of  the  said 

attorney,  upon  their  oaths,  and  ♦upon  view  of  the  note  or  title  [  *  156  b.  J 

in  full  Court.    And  whether  this  was  amendable  or  not  by  this 

Court,  the  original  being  purchased  out  of  another  Court,  sciL 

the  Chancery,  was  the  question. 

And  the  case  was  well  argued  at  the  bar  by  counsel  on  both  ResoJ^tion  of 
sides:  and  at  last  it  was  resolved,  per  tolam  curiam,  that  the  writshaUbe  * 
record  should  be  (a)  amended  by  the  said  Cursitor,  and  made  amended. 
according  to  the  note  or  title  delivered  him  by  the  attorney (b).  (a)  l  RoU.19S. 
And  for  the  better  understanding  of  the  law,  and  of  the  true  Popham203. 
reason  of  the  rule  of  our  l)ooks  in  this  and  other  cases  of  Anoriginal 
amendments,  ].   We  must  consider,  if  in  this  case  the  said  ][^endablc^by 
original  writ  was  amendable  by  the  common  law, — or  by  any  thecommoa 
statute,  and  by  what  statute?     And  it  was  resolved,  that  an  1a^« 
original  writ  was  not  amendable  by  the  common  law  in  the 
case  of  a  common  person  ;    Vide  13  E.  3.  Amendment  63.  q  jf  .^  ^^^ 
which  was  before  any  statute  made  concerning  amendments,  King's  case? 
&c.  and  in  16  Edw.  3.  Variance  59.    29  Edw.  3.  Amendment  See  6  Mod. 
68.     But  in  the  King's  case,  in  a  Quare  impedit,  where  the  cua\b?73. 
writ  of  Quare  impedit  was  (6)  prcesentere  for  prcesentare,  after  i  Sal.'&c. 
exception  taken  to  it,  and  before  answer,  by  the  advice  of  the  W  Fi^x. 
Chancellor  (out  of  which  court  this  writ  issued)  and  of  the  fg^^^s'^.'s.  6 
Judges  of  the  King's  Bench,  the  writ  was  amended  in  the  b.  8  Co. 26  b. 
Chancery,  and  the  defendant  was  pUt  to  answer  it  by  award.  Com.  Dig. 
Vide  (c)  4  H.  6.  16  b.  &  40  (d)  Ass.  p.  26.  f^Tci  26  b. 

9  Co.  48  a.     Fitz.  Amendment  22.    Br.  Essoign  67.     Br.  Brief  212.     Br.  Office  del  Court  6.     Br. 
Faux  Latin  96.  (</)  Ante  26  b.  Br.  Amend.  59.    Br.  Faux  Latin  74.    Postca  162  b. 

And  where  there  appears  in  (e)  20  Ed.  4.  7.  10  Hen.  7.  25  a.  W  Br.  Amend. 
b.  a  diversity  of  opinions,  whether  there  were  any  amendment 
at  the  common  law,  or  not  ?     It  is  without  question,  that  at 
the  common  law  a  fault  of  entry  of  a  continuance,  or  of  an  es- 
soign, which  was  the  misprision  of  the  Court  itself,  in  the  form 
of  entry,  was  amendable  by  the  court;  as  appears  by  5  Ed.  3. 
25.  (/)  where  W.  brought  a  Prascipe  against  B.  who  vouched  (/)6E.3.25a. 
to  warranty  C.  who  entered  into  the  warranty  and  pleaded  to  ^^*- ^™®^*!- 
issue,  a  Venire  facias  issued,  &c.  and  the  jury  was  respited;  Amendji.  '^ 
and  in  the  roll  it  was  entered,  Jur'  inter  B,  and  C  (which 
was  between  the  tenant  and  thevx)uchee)  in  such  a  plea,  ponitttr 
in  respect^  where  the  entry  ought  to  be,   Jur^  inter  W.  et  C\ 
quern  B.  vocavit  ad  warrant^  et  qui  ei  warr* ;  and  because  this 
misprision  of  the  entry  in  the  roll  was  taken  to  be  the  de- 
fault of  the  Court,  (it  was,  as  in  the  case  of  an  essoign) 
amended  by  the  Court.     So  in  10  Ed.  3.  20  a.  the  mispri- 


(B)yid.  fully  upon  amendments,  Tidd's    cal  Dictionary,  Amendment.      Com.  Di^. 
Practice,  Chap.  Amcudmeot.    Lec*8  Practi*    Bac.  Ab.  Yin.  Ab.  tit  Amendment. 
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sion  of  the  Court,  in  the  entry  of  an  essoi^n,  was  amended  bjf 

the  Court.    And  12  Edw.  3.  Amendment  62.  ace.  which  books 

(«)  Br. Amend,  were  before  any  statute  of  amendment.     Vide  (a)  2  Hen.  4. 

^'nd  7**^"     4  a.    18  Edw.  3.  Amendment   56.     19  Edw.  3.  tit.  Amend- 

ment  65.  And  at  the  common  law,  variance  in  any  part  of 
At  commoa  the  record  of  the  original  was  amendable  by  the  common 
law  the  judges  law,  as  it  is  said  in  (b)  7  Hen.  6.  45  a.  So  at  the  com- 
^eiydgmfnt  ™°"  '^^?  ^^^  Judges  might  amend  as  well  their  judgment^ 
oriiDv other  as  any  other  part  of  the  record,  &c.  in  the  same  (c)  term, 
[  *  157  a.  ]  ♦for  during  the  term  the  record  is  in  the  breast  of  the  Judges, 
part  of  the  re-  and  not  in  the  roll.  F/rfe  7  H.6.29a.  b.  (d)9E.  4.3  b.  2R.(0 

cord,  &L'-  >D       Q    II  ,.    u 

the  same  term.  "^^  ^*  »•  "• 

(b)  Br.  Amend.  34.  Postea  158  a.        (c)  Co.  Lit.  260  a.  5  Co.  74  b.    2  Lord  Raym.  1067.     (d)  Filz. 

Amendment  2.      («)  Br.Ameodm.87. 

Butat common  But  at  the  common  law,  the  misprision  of  clerks  in  another 
§*on  of  derks  *^''"*  ""  ^^^  process  was  not  amendable  by  the  Court,  for  in 
in  another  term  another  term  the  roll  is  the  record,  f  and  therefore  by  the 
in  the  process  statuteof  (/)14  E.  3.  cap.  6.  (which  wasthe  6rstactof  amend- 
Tble."^'*"*'^"  ™^nO  it  is  enacted  by  the  misprision  of  clerks  in  every  place 
t  Com  Dir  wheresoever  it  be,  no  process  shall  be  annulled  or  discon- 
Amend.  B.  tinned  by  mistaking  in  writing  one  letter,  or  one  syllable  too 
(/)5Co.45a.  much  or  too  little,  &c.   but  shall  be   hastily  amended   in  due 

form  :  but  this  statute  extends  only  to  the  amendment  of  the 
mistake  of  the  clerk  in  process  to  be  amended  in  due  form;  for 
anno  15  Ed.  3,  Amendment  58.  which  was  the  next  year  after 
the  statute  made,  in  Detinue  of  three  writings,  by  omission  of 
one  writing  in  the  continuance,  all  the  proceeding  was  discon- 
tinued, notwithstanding  the  new  statute,  (scil.  14  E.  3.)  which 
gave  that  the  process  should  be  amended.     Vide  (g')4:5  Edw. 
3.  19  b. 
The  Stat.  14 E.       And  this  statute  extends  to  a  writ  judicial,  or  process,  as  in 
a  wriMudicial  ^''^^P^^^  ^^^  ^^^^  Prius  was  ad  damnvm  IOO5.  where  the  record 
orVocess.        was  100/.  and  the  jury  at  the  Nisi  Prim  found  20/.  and  the 
(^)Fitz.  A-       writ  o(  (h)  Nisi  Prius  WBS  amended  by  force  of  this  statute, 
mend.  52.  Br.   and  made  100/.  according  to  the  record  2  Hen.  4.  6  a.  videib 

ATfirVmend.  ^'^^'  ^'  ^^'  ^"^  '"  **  E^^'  ^'  ^^'  '^  »^  observed  that  a  man 
27.  IR0U.202!  has  often  seen  the  judicial  writs  amended  by  the  roll,  but  the 
Fitz.Amend.8.  roll  never  (before  the  same  case,  as  it  is  there  said,)  was 
^^  if2  ".  amended.  Vide  40  Edw.  3.  15,  36.  19  Hen.  6.  15.  3  Hen.  4. 
22['Moor68f.    »•  and  11.    47  Ed.  3.  14.  J  7  Ed.  4.  15  b.    9  Hen.  7.  8.  4  H. 

(0  2  Vent.  171.  6.  6. 

X  Postea  162. 

Fitz.  Amendm.  51.     Br.  Amendm.  71. 

But  not  to  an  But  this  Statute  doth  not  extend  to  an  original  writ,  nor  to 
origin  wnt.  ^  ^^.j^  which  is  in  the  nature  of  an  original,  for  that  is  not  in- 
20.Br'.  F^ux^'  ^V^^^.  within  this  word  Process.  And  therefore  (*)  Finchden 
Latine  9.  saith,  in  41  Ed.  3.  14  a.  if  an  original  writ  wants  form,  it  i> 

abateable,  because  an  original  is  made  in  one  place,  and  plead- 

able  in  another,  and  by  consequence  cannot  be   amended; 

ioi^Pc^t^'iss;  otherwise  it  is  of  a  writ  judicial,  vide  11  Hen.  4.  70  a.  (/)     A 

2  Roll.  329.  ..  protection  shall  not  be  amended  in  the  Common  Pleas,  be- 

Br.  Protection  cause  made  in  another  Court.    So  it  is  held  in  4  Hen.  6.  4  a« 

35.  Br.  Misno- 
mer 22.    Br.  Variance  33.  Fitz.  Variance  45. 
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Every  original  writ  shall  abate  for  want  of  form  (as  if  the 
wife  be  named  before  (a)  the  husband)  as  well  as  if  it  wants  («)  4H.6. 3  b. 
matter  without  any  amendment :  but  a  judicial  writ  shall  not  ^**   P^°>*  ^* 
abate  for  want  of  form,  if  it  has  sufficient  matter,  (6)  3  Hen*  B^}ml  B^!* 
4.  4  a.     An  original,  t  or  that  which  is  in  the  nature  of  an  FauzLatia349. 
original,  shall  not  be  amended,  and  therewith  agree  S9  Ed.  3.  Br.  Scire fiMias 
Amendment  68.  in  Wagam's  case,  22  Ed.  4.  47.  vide  8  H.  6,  Brirfjl?' 
37  a.     So  in  (c)  46  Ed.  3.  Amendment  53.  in  a  writ  of  entry  (6)Br.Mi8no.  . 
sine  assensu  capiluli  brought  by  kn  Abbot  against  R.  who  18«  Br. Van- 
pleads  non  dimisitj  Sec  et  de  hoc  ponit  se  super  patriam  et  prwd*  varii^e  ^^ 
R.  simililer  ;  where  it  should  be,  ei  prced*  Abbas  similiter ,  and  f  7  T.R.  299^ 
the  jury  was  discharged,  and  it  was  not  amended,  for  it  *wa9  [  *  157  b.  ] 
not  within   the  statute  which  gave,   that  process  should  be  (0  Post.  157. 
amended  in  due  form,  and  therefore  the  parties  repleaded* 
And  it  is  to  be  known,   that  this  word  (process)  which  is  the  Meaningofthe 
only  word  in  this  statute  which  is  to  be  amended,  is  taken  in  7?^^/^^*^}^ 
law,  in  two  significations,  in  one  largely,  and  in  the  other 
strictly ;  and  in  the  large  sense  it  is  taken  for  all  the  proceed- 
ings in  all  real  and  personal  actions,  and  in  all  criminal  and 
Common  Pleas:   et  j;, processus  derivatur  a  procedendo  ab  ori'  ♦1B.&A.285. 
ginaii  usque  adfinem.  Vide  Britton  138.  And  in  this  sense  it  is 
taken  in  the  Register Oris^inal  123  a.  intbe  writ  X)^con/f;ii/ai?d(9 
processum  post  mortem  Capitalis  Justic^  in  a  writ  of  Oyer  and 
Terminer,  within  which  words  (Processus)  as  it  there  appears, 
is  included  not  only  the  judicial  process,  but  also  the  commis- 
sions, indictments,  rolls,  et  alia  memoranda :  and  in  alio  sensuj 
this  word  (Processus)  is  taken  more  strictly,  sc.  for  the  pro- 
ceedings after  the  original  upon  the  plea-roll  before  judgment, 
and  that  appears  in  the  writ  of  error  in  the  Register  216.  and 
(d)  F.  N.  B.  the  words  of  which  are,  Quia  in  recordo  el  prO'  (rf)F.N.B.22 
cessuj  ac  etiam  in  redditione  judicii^  S^c.  where  recordum  con-  »•  24  d. 
tains  the  plea-roll,  and  processus  all  the  proceeding  upon  it 
until  the  judgment.     See  the  writ  of  Certiorari  in.  the  Regis- 
ter 167  a.     And  in  this  senile,  in  all  actions  real,  personal,  and 
mixt,  and  not  in  pleas  of  the  crown,  is  the  said  act  of  l4  Ed. 
3.  to  be  intended.    And  this  appears  by  the  said  book  in  (e)  (e)  Ante  157  a. 
46  Edw.  3.  Amendment  53,  for  the  misprision  was  in  the  plea 
roll,  and  therefore  it  was  not  amended,  and  46  Edw.  3.  19  a.b. 
in  Trespass,  distress   issued  (/)  Quindena   Trin^  retornable  (/)BrAmeiicl- 
Quind*  Mich,  alid  the  roll  was,  JDe  quindeh*  Trin^  ad  quinden'  »«»*  li®. 
Hilar  and  at   Quinden*  Mich'  it  was  pleaded  to  issue,  and 
found  for  the  plaintiflT,  and  the  defendant  shewed  this  matter 
in  arrest  of  judgment,  and  the  Justices  would  not  amend  the 
roll  (which  there  is  called  the  original)  but  awarded  the  par- 
ties to  replead.     But  in  18  Edw.  3.  Amendment  56  the  mis- 
take was  in  the  entry  of  the  essoign,  which  was  out  of  the 
record  or  plea-roll,  and  that  was  part  of  the  process,  t.  e.  pro- 
ceeding amendable  by  the  said  act :   and  that  appears  more 
fully  after.     But  upon  this  statute  there  were  diversity  of  opi-  Donbunpon 
nions  in  divers  points,  sc.    If  the  Justices  before  whom  the  ^"^^5* 
plea  should  be  depending  by  adjournment,  error,  or  otherwise,       *   *  ^^  * 
(  Vide  17  Ass.  p.  2.)  should  have  power  to  amend  the  mistake 
of  the  clerk  in  process  in  writing  a  letter  or  syllable,  &c.  also. 
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if  they  might  amend  it  as  well  after  judgment  a«  before ;  and 

these  doubts  were  explained  and  declared  by  the  statute  of  9 

Hen.S.c.  4.  and  4  H.  6.  c.  3.  to  extend  to  all  the  Justices,  and 

as  well  after  as  before  judgment.    And  also  a  great  doubt^was 

conceived  on  these  words,  Writing  a  letter  or  syllable  too  much 

or  too  little^  if  a'word  might  be  amended  :  and  (a)  40  Edw.  3. 

[•  158  a.  ]  34  b.  Belknap  saith,  That  the  statute  *of  14  E.  3.c.  6.  that  (b) 

(tf]Fiu.A-      a  letter  or  syllable  too  much  or  too  little  in  a  word  may  be 

Br  A^^*  \t.  ^roended  :  but  where  there  wants  a  word,  of  that  the  statute 

(6)  Br.  Amend^  speaks  nothing.     Thorp,  It  was  heretofore  debated  here  be- 

ment  18.  Fiu.  (ore  US,  if  a  word  fail  in  the  record,  if  it  might  be  amended, 

^endmcnt      gg  if  jt  had  failed  but  in  a  syllable  or  letter;  and  Sir  Hugh 

Green  and  I  went  together  to  the  council,  and  they  were 
^^iM^"  twenty-four  of  the  Bishops  and  Earls,  and  we  (c)  demanded 
See3  smiic,  30.  of  them  who  made  the  statute,  if  the  record  might  be  amended ; 

and  the  Archbishop  or  Metropolitan  said,  that  it  was  a  nice 

demand,  and  a  vain  question  of  them,  if  it  might  be  amended  or 

not;  for  he  said  that  it  might  be  as  well  amended  in  thisca8e,as 

if  it  were  but  one  letter;  for  if  a  letter  or  syllable  fail  in  a  word, 

it  is  no  word,  wherefore  if  all  the  word  fail,  it  may  beamended 

as  well  as  if  it  failed  but  of  a  letter,  or  of  a  syllable,  for  there 

is  no  more  difference  in  the  one  case  than  in  the  other.  And  in 

39  Edw*  3.  31  a.  the  question  also  was,  if  a  word  might  be 

amended  by  the  statute  of  14  Edw.  3.  and  there  Thorp  said, 

That  it  shall  be  amended  by  the  statute,  for  heretofore  we  were 

in  doubt  of  it ;  and  because  there  was  diversity  in  the  surname 

in  a  writ,  it  was  brought  for  the  same  c^use  into  Parliament; 

and  the  Lordei  who  made  the  statute  said,  their  meaning  was 

that  in  all  these  cases  the  process  should  be  amended.    Note^ 

where  it  is  said  in  40  Ed.  3.  34  b.     that  the  Justices  went  to 

council ;  it  appears  by  39  Edw.  3.  SI  a.  that  they  went  to  the 

Parliaments  to  know  the  opinion  of  those  who  made  the  law, 

11  Hen.  4.  70  a.     In  a  Prcecipe  the  original  was,  Mich,  de  T, 

(d)  2  RoU^29.  ^^^  *^®  mean  process  was,  Mich.  T.  and  (d)  (de)  omitted,  and 

Ante  157  a.       a  protection  was  cast  by  the  name  of  M.  T.  and  the  mesne  pro- 

Br. Protect.^,  fits  was  amended  by  the  statute  of  14  Ed.  3.  and  that  a  word 

Br.  Variance      ®'*^"  ^^  amended  within  these  words  letter  or  si/llable^  and  eo 

33.  Fitz.  Van-  potius,  because  (dej  is  a  word  and  syllable  also  ;  but  the  pro- 

ance45. jBr.  tection  was  not  amended,  because  it  was  made  in  another 
Amend.  101.     q^^^^     ^  jj  g  ^g  j^  ^^^^^^  ^^^^  ^  ^^j  ^j^,^  ^j^^jj  y^  amended 

MchdoubTiMd  ^"tl^i"  ^^®^®  words,  letter  or  syllable.  To  take  away  all  which 
to  eniarfre  the  doubts,  and  to  enlarge  the  power  of  the  Justices  in  amendments, 
power  of  the  the  Statute  of  8  Hen.  6.  cap.  12.  t  was  made.  And  that  stands 
me^mcntr  "po"  ^wo  general  parts,  sc.  1.  Against  corrupting  and  falsi- 
the  8tat.8H.6.  fying  of  records,  by  erasing,  interlining,  &c.  which  clause  doth 
cap.  12.  was  not  concern  the  case  in  question.  S.  Against  the  mistake  of 
™*^**  clerks  (by  force  of  which  the  amendment  was  in  the  case  at 

Br.  Amcnd?34.'  ^^^^  ^^^  "^^^^^  ^^  "^^^^^ '  *^ranch  are,  "  And  that  the  King's 
Com.  Dig.  ^'  Judges.of  the  Courts,  and  places  in  which  any  record,  pro- 
Amend,  c.  1.  "  cess,  word,  plea,  warrant  of  attorney,  writ,  (original  or  ju- 
t  Cumberb.86.  a  jicial,  for  SO  the  statute  speaks  in  the"  first  clause)  pannel,  or 
r*J58b.1  ^^  return  which  for  *the  time  shall  be,  shall  have  power  to 
^^  examine  such  record,  process^  word,  plea,  warrant  of  at- 
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^'  tornej,  writ,  pannel,  and  return,  by  them  or  by  their 
^^  clerks,  and  to  reform  and  amend  in  affirmance  of  the 
^^  judgment  of  such  records  and  processes,  all  that  to  them, 
^^  in  their  discretion,  seemeth  to  be  the  misprision  of  the  clerk 
**  in  such  records,  process,  word,  plea,  warrant  of  attorney, 
^^  writ,  pannel,  and  return,  &c.  So  that  by  such  misprision 
'^  of  the  clerk  no  iudgment  shall  be  reversed,  or  annulled."  ^ 

Note,  reader,  where  the  act  of  (a)  14  Ed.  3.  speaks  only  of  The  act  8  H. 6. 
process,  this  act  of  (b)  8  Hen.  6.  is  of  far  greater  extent,  for  "*®Sl*'Jl;  ^ 
it  extends  to  process,  and  to  seven  other  things,  scilicet^ — 1.  word.  Tpi^' 
To  any  record.    2.  Word.    3.  Plea.  4.  Warrant  of  attorney.  4.  Warrant 
5.  To  a  writ  original  and  judicial,  as  appears  by  the  first  ?^w^""!L: 
branch  of  the  act.    6.  Pannel.   7.  Return.     So  that  the  power  nallSd^jud^' 
of  the  Justices  as  to  amendment  is  by  this  statute  greatly  en-  cial.  6;Paimel. 
larged.     Also, — 1.  This  statute  gives  them  power  of  examina-  ^'  ^©^^i™* 
tion.    2.   Of  reformation  and   amendment.     3.   Th^  statute  Q-Omi^M. 
expresses  the  matter  which  they  shall  reform  ana  amend;  g"^      E.3.  c. 
scilicet,  all  that  which  to  them,  in  their  discretion,  seems  to  be  (i)  s  H.  6.  c. 
the  misprision  of  the  clerk  in   such  records,  process,  word,  ^^* 
plea,  warrant  of  attorney,  writ,  pannel,  and  return.     As  to 
the  first,   they  have  power  to  examine  such   records,  pro- 
cess, &c.  in  two  manners : — 1.  By  themselves.    3.  By  their 
clerk. 

As  to  the  power  of  reformation  and  amendment,  they  have  The  Judges 
power  only  to  do  it  in  affirmance  of  the  judgments  of  such  re-  b>^c  power  to 
cords  and  processes:  but  although  their  power  be  thus  enlarged,  fiJ^^Jc^jf ' 
yet  the  misprision  of  the  clerk  (as  it  was  in  the  act  of  14  E.  3.)  Jodgmentt. 
is  only  to  be  amended.  And  because  there  appears  prima  facie 
great  uncertainty  in  our  books  concerning  amendments  (where- 
as in  truth  there  are  not  any  more  certain  rules  in  the  law,  if  they 
are  well  observed  and  understood,  than  in  case  of  amendment,) 
it  will  be  necessary  briefly  to  collect  them  out  of  the  books  at 
large,  touching  the  construction  of  this  statute.    And  because 
this  principal  case  was  of  the  amendment  of  an  original : — 1. 
It  shall  be  shewed  in  what  cases  the  misprision  of  the  clerk  in 
original  writs  shall  be  amended  within  this  statute,    and  in 
what  not.    Every  original    writ  stands  upon  two  parts,  one 
upon  an  artificial  form,  according  to  the  Register,   and  that 
the  (c)  clerk  ought  ex  officio  to  do  by  his  knowledge  and  skill,  (c)2Roll.Rep. 
without  any  instruction  of  the  party  :   the  other  upon  the  true  ^^' 
instruction   by  the  party  of  the  truth  and  particularity  of  his 
case,  requisite  to  the  composing  of  the  writ,  and  that  the  clerk 
cannot  *do  without  the  party  :  so  that  an  original  writ  may  be  f*  159  a.  J 
vicious,  by  misprision  either  of  the  clerk,  or  of  the  party  :  by  An  original 
misprision   of  the  clerk  in  five  manners  ;  1.  By  mistaking  the  ^'""L^j,. 
legal  form.    3.  By  mistaking  of  one  word  which   is  not  any  prilt^of  the 
Latin  for  another.     3.  By  omission  or  addition  of  words.    4.  clerk  in  five 
By  mistaking  the  record,  specialty,  writing,  copy,  instruction,  »*»°«"- 
note,  or  titling  of  the  writ  delivered  to  the  (d)  clerk,  or  taken  (<0  Cr.El.79. 
by  the  clerk  for  framing  the  writ.    5.  By  misprision   of  the 
clerk  or  officer  in   negligent  keeping,  or  voluntary  defacing^ 
&c.  of  a  record,  &c.     And  because  the  case  of  amendment  m 
the  case  at  bar  was  not  for  any  misprision  of  the  bond  on 
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which  tha  writ  was  grounded  (for  be  has  pursued  it  in  all)  in 

which  bond  the  defendant  was  named  GenerosuSj  as  he  was  in 

the  writ.    But  the  misprision  of  the  clerk  of  the  Chancery 

was  in  this,  that  he  did  not  pursue  the  note  or  instruction  in 

writing  delivered  him,  scil,  to  name  the  defendant  knight  in 

primo  nomine^  because  after  the  making  of  the  bond  he  was 

The  want  of      made  knight :  this  difference  is  first  to  be  observed,  that  if  the 

legal  form  in     original  writ  wants  legal  form,  it  is  such  a  (a)  misprision 

ii^^gnot         which  is  not  amendable  by  this  act,  for  the  officers  and  clerks 

amendable  by    of  the  Chancery  Are  bound  by  the  duty  of  their  offices  to  have 

■tat.  8  H.  6.       gjjjii  and  knowledge  in  the  true  form  of  original  writs  (which 

(a)  Cr.  El.  170.  are  the  (6)  foundations  upon  which  the  whole  law  depends) 

(W  3'co.*38  a.  ^^^  therefore  if  form  of  original  writs  shall  be  neglected,  ig- 

Co.  Lit.  73  b.     norance,  the  mother  of  error  and  barbarousness,  will  follow, 

Fref.F.N.B.    and  in  the  end  all  will  be  involved  in  confusion,  in  subversion 

of  the  ancient  law  of  the  land,  for  in  this  case  it  is  true  that 

forma  dai  esse  ;  and  therefore  it  was  never  the  meaning  of  the 

makers  of  the  act  within  these  general  words,  (misprision  of 

(c)  Cr.El.        the  clerk  in  original  writ)  to  (c)  extend  it  to  misprision  of  the 
119, 462.  form  of  the  original  writ,  which  would  introduce  so  great  in- 
convenience ;  and  therewith  agrees  a  notable  judgment,  in  22 
Ed.  4.  21  b.  and  22  a.  in  Eliz.  Hatley's  case,  where  a  writ  of 
debt  was  brought  against  executors  for  a  debt  due  by  the  testa- 

(d)  Br.  Amend,  tor  in  the  (d)  Debet  el  Deiinety  where  by  the  form  of  the  Re- 
78.  Fitz.  A-  gister  it  ought  to  be  in  the  Detinet  only  (c)  ;  and  there  it  is  re- 
mend.  4.  6  Co.  solved  by  the  whole  Court,  that  it  shall  not  be  amended,  for 
{e)  Cr.El.  170.  there  a  difference  is  taken  and  resolved  between  (e)  negligence, 

and  ignorance  of  the  clerk  ;  for  negligence,  that  is,  the  over* 

sight  of  the  clerk  in  mistaking,  as  if  he  has  the  bond  or  a  copy 

(/)  Cro.  El.      of  the  bond,  and  doth  not  follow  it,  (/)  the  mistaking,  that  is 

79, 258, 435.     oversight  and  negligence  in  this  case,  and  in  all  like  cases,  shall 

{g)  Cr. £1.119    be  amended  by  the  statute  of  8  Hen.  6.     But  (g-)  ignorance  or 

not  knowing,  (for  scientia  sciolorum  est  mixta  is fiorantia)  of  the 
[  ♦  159  b.  ]  clerk  in  *lhe  legal  form,  and  course  of  the  original,  is  not  a  mis- 
prision amendable  by  the  said  statute.  So  if  the  writ  hePrcccipe 
iA)22E.4.2lb.  quod  solvat,  for  (h)  Prcecipe  quod  reddat^  or  Warr*  chartce  unde 
Jr.  Amend. 78.  pactum  habet,  for  unde  chartam  habet,  these  are  faults  of  form, 
and  therefore  are  not  amendable  by  this  act.  And  for  the  6rst 
part  of  this  difference,  as  to  the  copy  of  the  bond,  it  is  held, 
in  38  Hen.  6.  4  a.  that  where  the  clerks  of  the  Chancery  use 
to  take  titling  of  the  matter  which  the  party  shews  them,  if  the 

{)arty  to  have  a  Formedon  in  descender  shew  the  clerk  that  the 
and  descended  to  one  as  son  and  heir  of  the  donees,  &c.  and 
the  clerk  draws  the  writ,  that  the  land  descended  to  him  as 
WF^Amcnd.  g^n^  (and  omits  (?)  heir)  if  the  clerk  shews  his  titling  and  will 
56*  '  testify  it,  it  shall  be  amended  in  the  Common  Pleas,  and  that 

(k)  8H.  6.  c.  is,  by  the  said  statute  of  (A)  8  Hen.  6.  Vide  22  Edw.  4.  48  b. 
^2-  38  Hen.  6.  39  a.  b.  and  11  Hen.  7.  41  b.  agree   to  the  case 

of  a  copy.     But  if  the  writ  wants  legal  form,  it  is  not  amend- 
ai  Bnj^end:  ^^e.   Vide  14  Hen.  4.  10,  11.  (/)  27  Hen.  6.  6  b.     11  Hen.  6. 

6.    Br.  Brief.  519.    PostealGlb. 


(c)  Vid  note  (a)  ffargrave't  ca$e,  Vol.  111.  p.  64. 
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14.    34  Hen.  6.  36.    28  Hen.  6.  11.  and  upon  this  reason  it 
has  been  often  adjudged  since  this  statute  or  (a)  8  Hen.  6.  that  (a)8H.6.  c.i2. 
false  Latin  +  in  an  original  writ  shall  not  be  amended,  because  1^|  Lc^»2,  &c. 
it  wants  legal  form,  and  is  to  be  imputed  to  the  ignorance  of  a)  Br  Fans 
the  clerk,  9  Hen.  7.  16  b.  as  (b)  hos  breve^  for  hoc  breve :  and  Latin  78.   2 
the  common  law  is  curious  in  observing  the  form  of  the  Re-  g^  39^  h^ 
gister,  and  therefore  it  is  adjudged  in  6  Edw.  3.  36  b.  37  a.  66. 
that  where  a  trespass  done  by  divers  is  joint  or  several,  at  the 
will  of  the  plaintiff,  yet  in  an  action  against  John,  guardian  of 
the  hospital  of   B.  and  brother  Rob.  L.  and  brother  Rich. 
F.  inasmuch  as  this  default  of  the  clerk  for  want  of  form,  that 
these  brethren  are  not  named  Confrerers,  as  it  ought  to  be  by 
the  form  of  the  Register,  the  writ  shall  abate  against  all,  al- 
though the  guardian  be  well  named.     But  in  trespass  against  In  trespass  a- 
two,  misnomer  of  one  of  the  defendants  shall  not  abate  the  ga»n«two,mi8- 
whole  writ,  but  it  shall  stand  against  the  other  who  is  well  So^  not  abate 
named;  for  there  Herle  took  the  difference,  when  the  writ  tkewholewrit. 
abates  by  the  plea  of  the  one  for  want  of  form,  although  the 
others  have  pleaded  to  issue,  the  writ  shall  abate  against  all ;  t  t  (^om.  Dig. 
but  although  one  may  abate  the  writ  for  matter  in  fact,  as  by  ^^Jj*'^*  ^^' 
reason  of  the  misprision  of  his  name,  nevertheless  the  writ  shall 
stand  an:ainst  the  others.     Vide  2  H.  7. 16.  11  H.  7.  5,  6.     21 
H.  7. 31.    7  E.  4.  10.    5  E.  4.  2.  II  Ass.  15.     12  Ass.  p.  14. 
27  Ass.  p.  45.     9  Hen.  6.  36.      12  E.  3.  Brief  670.     12  E.  3. 
Brief  481.    27  H.  8.  26.  5  Plow.  Com.  in  assise  of  Fresh 
Force. 

But  as  to  the  second  manner  of  misprision  in  negligent  2d  manner  of 
writing  of  a  word  which  is  not  a  Latin  word,  that  is  amend-  ™"^™^riJin- 
able,   as  (c)  iynaginavity  for  imaginalus  est^  it  shall  be  amend-  a  word  which 
ed,  qs  it  is  adjudged  in  II  Hen.  6.  3.  17.     So  was  it  adjudged  "not  Latin, U 
in  3  Edw.  6.  as  Bendloes,  Serjeant,  reports,  that  where  in  *°*«'»dabic. 
a  writ  of.-4ie/  the  writ  was  ar^,  (rf)  for  arte,  it  waa^amend-  (c)2Veiit*i73 

ed  (d).  FitLAmcnd.  ' 

24.    Br.  Amendment  81.        (rf)  5  Co.  45;b.  Moor  5.    1  And.  24.  N.  Bcnl.  33.  pi.  53.    1  Lev.  3» 
seems  contra,  per  Twisden  and  Windham,  J. 

*A8  to  the  third  manner  of  misprision  in  negligent  omission  \  *160a.  ] 
or  addition  of  a  thing  which  it  appears  be  himself  ought   to  3d  manner  of 
have  added,  or  omitted  of  course;  as  by  the  omission  of  Dei  ^Jriono'*^ 
Gratia  in  the  King's  stile,  it  shall  be  amended.     92  Hen.  6.  8.  addition  of 
So  3  Ed.  6.  as  Bendloes,  Serjeant,  reports,  these  words  in  a  words,  is  a- 
Pnrtilione  facierKT  ;c)  (nsiensur^  quare  non  feceret)  were  left  ™^***^^«* 
out,  and  it  was  amended.      Vide  35  H.  6.  6.  10  a.     2  Hen.  7.  ^oo^^:illl 
lib.     9  Hen.  7.  19.  for  ad'Jition  of  that  which  is  apparent  24.  I>al!5.i^.9'. 
onoht  to  be  omitted.    But  the  {f)  omission  or  addition  of  any  N.  Benl. 33. 
thina:  which  alter-^  the  Jorm  of  the  writ  is  not  amendable,  as  ?l;frl  in  no 
Ihe  acidiiion  or  omis-iion  ol  {^r)  jJettnet,  as  appears  in  11  H.  o.  (g)  5  Co. 35  b. 
14  a  b.  or  the  addition  ot*  Debtfy  as  appears  in  22  E.  4.  21  b. 
^2  a. 

As  to  the  fourth  manner  of  misprision,  sc.   of  the   record  or  *th  mannerof 

misprijtioo. 

(d)  Vid.  Stat  4  Geo.  2.  cap.  26.  that  proceedings  in  Courts  of  Justice  shall  be  in  the  En- 
glish tongue. 
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5th  maDner  of 
mUprision  in 
negligently 
keeping,  oryo- 
luntarily  de- 
facing, &c.a 
record,  is  a- 
mendi^le. 

(«)  1  And.  79, 
80. 


6  Mod.  138. 
Com.  Dig.  A- 
mend.  D.4. 
Ciimberb.34.& 
6  Mod.  Tut- 
chin's  case. 


[♦I60b.] 


(6)  Palm.  199. 
11  Co.34b.  3 
Inst.  70,  71,72, 
73.  Standf.  PI. 
Cor.  36  b.  Dalt. 
Just.  386.     6 
Mod.  280. 


If  the  part  of 
the  record 
which  is  stolen 
cannot  be  sup- 
plied by  the 
other  parts,nor 
by  any  exem- 
plification made 


Secialty,  &c.  Vide  21  H.  6.  8.  22  H.  6. 43.  S7  H.  6. 34.    19 
.  6.  Amendment  47.  8  E.  4. 4. 

As  to  the  fifth  manner  of  misprision,  in  negligence  of  a  clerk 
or  officer,  not  in  writing,  &c.  but  in  negligent  Keeping  of  the 
records,  or  in  voluntary  defacing  of  them,  whereby  the  re- 
cord  becomes  imperfect  or  erroneous,  in  Trin.  24  Eliz.  the 
case  was  that  Henry  Fitz- Allen,  late  Earl  of  (a)  Arundel,  in 
the  reign  of  Queen  Mary  sufiered  a  common  recovery  of  di- 
vers manors,  and  of  lands  and  tenements  in  the  county  of  Sus- 
sex ;  and  the  original  writ  upon  which  the  recovery  was  had, 
being  greater  and  broader  than  the  other  writs  of  the  same 
file,  by  the  negligence  of  the  officer  by  continual  handling  of 
it,  a  great  part  of  this  writ,  which  was  more  spacious  than  the 
rest,  was  ooliterate,  and  worn  out,  so  that  but  one  letter  of 
many  of  the  names  of  divers  of  the  said  manors  could  be  per- 
ceived, but  the  names  of  the  manors  were  truly  recited  as  well 
in  the  count  (which  always  briefly  recites  the  writ)  as  in  the 
Habere  facias  seisinam :  and  whether  this  original  was  amend- 
able, or  not,  was  a  great  question  between  F.  Howard  Earl 
of  Arundel,  cousin  and  heir  of  the  said  Henry  Earl  of  Arun- 
del, and  the  Lord  Lumley,  to  whom  the  said  Henry  Earl  of 
Arundel  had  conveyed  divers  of  the  said  manors,  &c.  And 
to  resolve  this  question.  Sir  Christopher  Wray,  Chief  Justice 
of  England,  Sir  Edward  Anderson,  Chief  Justice  of  theCom<< 
mon  Pleas,  Sir  Roger  Manwood,  Chief  Baron  of  the  Ex- 
chequer, and  all  the  justices  of  England,  assembled  themselves 
together.  And  it  was  resolved  by  them  all  una  voce^  that  the 
original  writ  should  be  amended  according  to  the  other  parts 
of  the  record,  scil.  the  count,  and  the  Habere  facias  seisinam; 
and  that  this  misprision  and  negligence  of  the  clerk  in  keep- 
ing of  the  original  writ  should  be  amended  by  this  statute  of 
8  Hen.  6.  for  here  doth  not  appear  any  want  of  knowledge  in 
the  clerk,  but  misprision  and  neglia;ence  in  keeping  of  the  writ, 
which  is  a  misprision  within  the  Tetter  *and  meaning  of  the 
act ;  and  eo  potius  in  this  case,  because  it  was  in  a  common 
recovery  suffered  by  assent  of  the  parties  for  assurance  of 
lands.  And  although  it  is  enacted,  that  if  any  record,  or  par- 
cel thereof,  writ,  return,  pannel,  process,  or  warrant  of  at- 
torney in  the  King's  Courts,  &c.  are  voluntarily  (jb)  stolen, 
carried  away,  withdrawn,  or  avoided  by  any  clerk,  that  it  Qbail 
be  felony ;  that  doth  not  prove,  that  if  the  original  writ  or 
other  part  of  the  record  be  voluntarily  stolen,  &c.  that  it  can- 
not be  supplied  and  amended  By  the  other  parts  of  the  record : 
for  it  was  resolved  that  in  both  cases,  as  well  where  the  record 
becomes  imperfect  and  erroneous  by  voluntary  ofi^ence  of  the 
clerk,  as  by  his  careless  negligence,  that  it  should  be  amended, 
for  all  is  within  this  general  word,  misprision  of  the  clerk. 
But  if  such  part  of  the  record  which  is  so  stolen,  &c.  or  which 
appears  not,  cannot  be  supplied  by  the  other  parts  of  the  re- 
cord, nor  by  any  exemplification  made  of  the  record,  then  it 
cannot  be  amended;  and  xide  the  first  clause  of  this  act  of  8 
Hen.  6.  gives  remedy  amongst  others^  where  any  subtraction  or 

of  the  record^  it  cannot  be  amended. 
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dimunition  is  of  any  record,  process,  warrant  of  attorney,  ori- 
ginal writ,  &c.  And  according  to  this  resolution  a  fine  was 
amended  of  Mich.  8  Jac.  as  appears  by  the  order  and  rule  of 
Court  following. 

Crompton.  Mich.  8  Jacobi  Regis, 

Lincoln  ss.  In  fine  lenaV  in  cur*  hie  in  OclaV  Sancti  lUlarii^  A  fine  amend- 
anno  regni  doni*  Eliz,  nuper  Regince  Angli<B  16  inter  Robertum  ®^  ^J,  order  of 
Tvrwhite  Militem  et  aF  quer'  et  Edmund  Dighton,  Armiger'  et  '  **  ^*''*'** 
aP  defor&  de  maneriis  de  Magna  Sturton^  Parva  Sturton^  et  aV 
in  com*  prasd* ;  quia  constat  cur*  super  visum  pedis  ejusdem  finis, 
quod  per  humiditatem  aerisy  et  pluviam  super  illam  descenden^ 
idem  pes  fines  adeo  obliteratus  est,  ut  muUce  linece  ejusdem  iota* 
liT  ddetcR  ita  ut  legi  non  possunt :  tamen  per  breve  de  conven* 
iioncy  et  dedimus  potestatem  de  cognitione  inde  capiend'  ac  per 
concordiam  et  noiam  ejusdem  finis  satis  liquet  et  apparet  qUcs 
fuerunt  verba  in  eodem  pede  prius  script\  Idea  ordinal  est^ 
quod  prced*  pes  finis  cum  proclam*  super  inde  indorsat^  per  chi* 
rographar*  de  novo  rescribatur,  ita  quod  concord*  cum  pr€ed* 
brexi  de  conveni%  dedimus  potestatem,  concordia,  et  nota  ejusd* 
finis,  et  cum  aliis  proclatn*  indorsaV  super  pedes  finium  ejusd* 
term*  et  quod  pr<Bd*  pes  finis  sic  obliteraV  a  filac  inde  abstra* 
hatur,  et  prced*  pes  finis  sic  de  novo  rescript*  in  loco  ejusdem  of" 
filetur. 

And  this  briefly  shall  suffice  for  amendment  ofthe  misprision  5^®/  *ij^ 
of  the  clerk  in  an  original  writ  (e).  And  as  to  the  case  at  bar,  the  cm  at  hvi 
♦rule  of  the  court  was  in  these  words :  Crompton.  Ordinatum  [  •  161  a.  ] 
est  per  cur*  hie  super  audiiu  consilii  utriusque  partis  et  examina-- 
tione  Clerici  Cursistar*  London  et  attorruiV  quer*  super  sacra* 
menta  sua  in  cur*  hie,  quod  hose  additio  (generoso)  nomini  defend^ 
in  priori  parte  brevis  originaF  de  debilo  100  li.  inde  retom*  et 
afiilaf  in  Banco  hie  mense  Michaelis  anno  regni  Regis  nunc 
septimo,  et  omnes  misprisiones  in  recordo  et  process*  ejusd'  plaeiti 
proinde  subsequen*  emendentur,  etfiat  (Militi)  secundum  instruc* 
Hones  in  script*  prius  deliberaV  prcef*  Cursistar*,  viz,  prced*  breve 
originale  per  praefaC  Cursistar*  et  recordum,  et  process*  prasd^ 
per  Philtzar*  hujus  curias. 

The  next  word  in  the  act  of  (a)  8  H.  6.  is  (record)  and  the  ^.X^^b^ 
first  part  of  the  record  is  the  count ;  and  briefly  a  count  which  stance  cannot 
wants  substance  shall  not  be  amended  in  another  term  (f)  beamcndedin 
as  appears  (b)  7  H.  6.  26  a.  (c)  35  H.  6.  37  b.  (d)  38  H.  6.  •mother  term. 
1  a.  (e)  7  Ed.  4.  26  b.  9  Ed.  4.  5.    (/)  33  H.  6.  2  a.     Vide  jj  ^if^^^co^; 

1*2.     Hr.  Amendment  30.     (r)  Br.  Amendment  15.    Br.  Count  22.    Br.  Faits  5.    Fits.  Forger  de 
Faux  Faits  14.      {d)  Br  Count  504.      (f)  Br.  Count  92.        {/)  Br.  Amendment  8. 

(e)  *'  The  true  rule  is  that  original  writs  (p)  It  is  now  settled  that  whilst  the  plead- 

**  may  be  amended  b^  8  H.  6.  c.  12.  where  it  in^s  are  in  paper,  and  before  they  are  en- 

*"  is  only  the  misprision  of  the  clerk  :  but  a  tcred  on  record,  the  Court  or  a  Judge  will 

*^  mistake  occasioned  bjf  the  nescience  or  amend  the  declaration,  plea,  replication,  &c. 

"  i^orance  of  the  clerk  is  not  amendable  in  form  or  in  substance,  on    proper  and 

**  by  thai  statute."  Per  Willcs,  C.  J.  Wynne  equitable  terras.    Tidd's  Practice,   V^ol.  11. 

V.  nomas,  Willcs  568.  753.  8th  Ed. 
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38  H.  6.  S.  33.  and  SO  H.  8.  Br.  Amendment  80.  for  tbe 

King's  case. 
By  8tat/36  E.  ^"^  '^  '^  enacted  by  the  statute  of  (a)  36  E.  cap.  15. 
3.C.  15.  the  that  by  the  ancient  forms  and  terms  of  pleaders  no  man  be 
declaration  prejudiced,  SO  that  the  matter  of  the  action  be  fully  shewed  in 
a^cf,  shall  the  declaration  and  in  the  writ.  Vide  EveletghVcase,  13  Eliz. 
not  abate  for  Dyer  S99.  by  the  statute  of  36  E.  3.  c.  15.  the  declaration  hav- 
want  of  form,  j^g  substance  shall  (b)  not  abate  for  form.  Vide  S8  H.  6. 8  a. 
(a)io Co.l32b*  Jq  |^  ^^it  brovg^ht  by  John  Gargrave  agaiinst  Thomaa  Beamond 
2  BS8d-.^4.  ^^  ®  bond,  and  the  bond  was,  Noverint^  Sfc.  me  Thomas  Beo' 
Dyer299.pli2.  mofid^  tefiert,  Sec  Joseph  Grargrave  (without  addition)  and  the 
Co.  Lit.  304.  b.  ^^Jt  was, Proscipe,  Sec  quod reddat  Joseph  Gfargrave(c)  Armig* 
2  BulsU'r2U.  ^'^^  addition  ;  and  it  was  moved,  that  it  might  be  amended  by 
Dyer 299. pU2.  the  stat.  foT  it  is  the  misprision  of  the  clerk:  but  it  was ad- 
(e)  Fitz.  A-  judged,  that  the  writ  should  abate  for  this  Tariance  and  should 
SrAmend-  '  ^^^  ^^  amended,  as  it  should  if  it  was  on  the  defenrdantV  part  ; 
ment93.  Fitz.  for  where  the  surplusage  is  on  the  plaintiflTs  part,  as'well  in  tbe 
Brief  109.  Br.  ^rUj  as  in  the  count,  a  man  cannot  mend  his  own  cotint.  jAnd 
Nwt^on,  &c.  ^his  judgment  was  after  the  said  stat.  of  (rf)  8  H.  *. /which 
23.  '  proves  that  the  said  first  clause  of  this  very  act,  #hjeli  bpeaks 
(rf}8H.6.cap.  of  addition  or  diminution,  &c.  extends  only  to  cIM^ption, 
^^  and  misdemeanor  in  addition  or  diminution^  and  M  ^latii 

of  a  record,  and  not  where  it  is  done  in  rei-i)eritaiej-tt\tbom 
(e)Fitz.Amcnd-  it  be  by  misprision.  Vide  4  E.  4.  14  b.  (c)  A  space  in  the 
Brjlniendment  declaration  for  the  place  where  the  obligation  was  made 
68.  Br.Bricf  was  not  amendable  in  another  term.  And  this  which  has  been 
478.  Br.  Count,  said  of  the  count  shall  suffice.  Other  parts  of  the  record  are^ 
20  H.^?^8a!^  V^^^  '"  ^^^^  replication,  &c.  and  rcgnlarly  matter  of  substance 
Br.  Amend.  5.  m  them,  and  especially  matters  of  fact  shall  not  be  amended 
Fitz.  Amend-  in  another  term,  as  omission  of  averment,  ei  hoc  paraCestveri' 
fVidc^Stat.  4  fi^^^^t  ^^'^  ^r  in  some  cases,  as  in  avowry,  &c.  it  is  not  of  ne- 
&5AnnK,c.]5.  ccssity,  but  colour  which  is  of  course,  and  in  which  there  is 
[  *  161  b.  ]  a  misprision  of  the  Clerk,  shall  be  amended. 
The  record  in  *  And  the  record  in  another  term  may  be  amended  hy\he{f) 
mTybeVm'^d.  P^P®^  book  of  the  office,  for  it  ivasthe  misprision  of  the  Clerk 
ed  by  the  paper  in  the  entering  of  it,  and  no  fault  in  tbe  party  or  his  counsel,  {g) 
book  of  the  27  H.  6.  6.  b.  {h)  10  H.  7.  23  a.  h.  25.  a.  11  H.  7.  2  a.  b.  H) 
office.  2Q  H  Q   ig  g  ^^.j  27  jj    g    J  y^    ^^^  misprision  of  a  certifi- 

2^8  Saik^'^o  ^^*®  ^^  ^  record  on  a  writ  of  error  shall  be  amended  accord* 
M. '  '    ing  to  the  record,  22  E.  4.  46.  and  21  H.  7.  41.  but  that  is  by 

{g)  Fitz.  the  express  provision  of  the  said  statute  of  8  H.  G.  for  it  was  tbe 

Bn  Am^nd!^'  act  of  the  Jodgc,  which  was  not  amendable  by  the  said  brancb 
Br!  Brief  519.     ^^  the  act,  as  shall  be  said  after. 

Antea  159  b.    (A)  Br.  Amendment  112.    (i)  Br.  Amendment  5.    Fitz.  Amend.  28. 

^  ^J*°8^  *PP*"  A  thing  apparent  to  he  a  misprision,  which  the  (0  Clerk  of 
mi%iiri<m**  course  ought  to  have  added,  without  any  instruction  of  tbe 
which theclerk  party,  although  it  be  in  a  material  point,  shall  be  annended  in 
tobatc^addJd^  another  term.  As  if  in  debt  brought,  the  defendant  pleads 
witlMMit  any  ^^^  debety  €i  de  hoc  ponit  se  super  patriamy  et  prced^  defender 
instruction  of  similiter;  where  it(m)  ought  to  ne,  el  prad'  querens  simiiilerj  it 
thou^hT'^"  ^^^^^  ^^  amended  by  this  act  of  8  H.  6.  11  H.  7.  2.  act. 
matwiai'point,  which  case  was  not  amended  by  this  act  of  14  E.  3.  as  appears 

shall  be  amended  in  another  term.  (*)  Br.  Amend.  1.  (/)  Cr.  Car.  38.  Cr.  Jac.  64/65.  (si)  Cr. 
Jac.  587. 1  Roll.  300.  3  Salk.  31.  Skinner  591. 
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by  the  book  in  46  E.  3.  before  ;  for  the  first  act  speaks  only  of 
process,  and  thb  act  speaks  of  the  record  and  plea.  So  in  an 
action  brought  a^rainst  Sir  Roger  Townsend,  he  pleaded  in 
Imr,  and  concluded,  which  matter  ftxt  Johari  is  ready  to 
aver,  where  it  should  be  Rogems  ;  and  it  was  amended  by  the 
advice  of  all  the  justices;  as  it  is  reported  in  11  H.  7.  25  a. 

And  as  to  the  writ  of  Nisi  prius^  it  is  to  be  known,  that  the  In  a  writ  of 
misprision  of  the  Clerk  of  the  treasury,  who  writes  it,  is  also  '^*  ^SV^  ^' 
therein  amendable  by  this  statute,  and  to  be  made  according  the^c^riTof 
to  the  record,  but  with  this  caution,  sdL  that  the  record  of  theTreasuiy 
Nisi  prius  have  sufficient  matter  in  it,  either  expressed  or  im-.  ^**° y*^*  I'** 
plied,  to  give  authority  to  the  Jastices  of  Nisi  prius  to  try  the  the^^ord'c^ 
issue;  for  they  cannot  try  any  issue  by  force  of  the  statutes  iVui /Viaw have^ 
made  thereof,  without  authority  given  to  them  by  writ  of  J^j^*J*  "'^"  * 
Nisi  prius  and  so  it  is  adjudged  in  11  H.  6.  11.  a.  b.  in  debt  presMdw  im- 
against  J.  S.  husbandman;  issue  was  taken,  if  he  was  hus-.piied, togire 
bandman  die  impelratf  brevis  ;  and  the  writ  of  Nisi  prius  was,  jnthority  tothe 
whether  he  was  husbandman  (omitting  these  words,  die  (a)  jvZfi/Mttfto 
impelralionis  brevis)  which  was  the  material  point  of  the  issue ;  try  the  iiiuc. 
but  the  roll  was  well,  and  the  jury  passed  for  the  plaintiflF,  («)  Fits,  a-  , 
and  found  that  the  defendant  was  husbandman  die  impetraiionis  ?^°f™^°i^^ 
brems  and  the  writ  of  Nisi  prius  could  not  be  amended  by  the  salic.48,%9. 
statute  of  8  H.  6.  because  tne  Justices  of  Nisi  prius  have  no  i  LordRaym. 
power  to  try  the  issue  contained  in  the  record,  because  die  9^- 
impetr^  brevis  was  omitted   in   the  Nisi  prius ;   and  if  the 
Justices  of  Nisi  prius  had  taken  the  verdict  according  to  the 
issue  in  the  writ  of  Nisi  prius  that  he  was  husbandman  gene- 
rallv,  without  saying  die  impetraf  brevis^  it  had  been  contrary 
to  tne  roll ;  wherefore  it  was  awarded,  that  the  plaintiff  should 
sue  a  Venire  facias  de  novo.     But  9  Eliz.  Dyer  260,  S61,  in 
partitione  fac*  by  Wotton  against  (A)Anthony  Cook  and  Tem-^^*^^^|2i; 
pie,  who  appeared,  and  Temple  ^confessed  the  partition,  and  r«  KJg'a.  J 
judgment  given  accordingly,  sed  cesset  executio.    Cook  con*  pi.  24,  25.  Cr. 
veyed  title  in  severalty,  and  traversed  the  supposal  of  the  Car.  54, 27S. 
writ  and  count  by  absque  /locj  the  plaintiff  maintained  the  3b^IJJ'i6i'^ 
writ  and  count,  et  hoc  petit  quod  inquiratur  per  patriam^  et  Vflv.  109.  Cr. 
pnEd"  Anthonius  similiter^  ideo  12,  See.    And  in  the  record  of  EHz.776.  Palm. 
Nisi  prius  the  issue  was  well  recited,  and  no  part  of  it  omitted :  ^^-  ^^^  ^®*- 
but  where  the  plaintiff  concluded,  et  hoc  petit  quod  inquiratur 
per  patriam^  by  the  negligence  of  the  Clerk  of  the  Treasury, 
the  writ  of  Nisi  Prius  w^is,  et  prced*  similiter^  omitting  this 
word  Anthonius  in  the  close  and  joining  of  the  issue.    And 
farther,  the  jurj/  entered  into  the  record  of  Nisi  Prius  was, 
inter  Wotton  plaintiff,  and  Cook  and  Temple  defendants, 
where  Temple  had  made  a  confession  of  the  partition  before, 
and  so  a  stranger  to  the  i9sue :  but  the  record  which  warranted 
it  was  well  enough ;  and  notwithstanding  these  faults  and  mis- 
prisions, the  issue  was  tried  i^i  Nisi  Priiii,  and  afterwards  by 
the  Rule  of  the  Court  of  Common  Pleas,  the  verdict  was  well 
taken,  and  the  said  misprisions  were  amended ;  for  sufficient 
authority  was  given  by  the  writ  of  Nisi  Prius  (which  is  but 
the  transcript  of  the  record)  to  try  the  issue,  and  to  take 
the  verdict.    If  a  man  declare  of  damages  of  100/.  and  the 
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f^cord  of  Nisi  Prius  is  100^.  and  the  jury  give  damages  KL 
(a)  Antea  fol.  the  (/i)  Nisi  PHui  shall  be  amended  and  made  100/.  according 
i?J  *'i  R^^n  ^^  ^^®  ^^®'*  •  ^^^  **  *®  ^h®  migprision  of  the  Clerk,  which  doth 
AmcSdmc;^':  "ot  change  the  issue.  Vid6  11  H.  7.  1  b.  10  H.  7,  26a.  b. 
1  Roll.  202.  and  so  it  was  adjad^d  in  9  H.  4.  6.  a.  Vide  39  E.  S.  Br. 
jg^-^»«d-8-  105.  (6)  7  E.  4.  15.  Vide  after,  when  misprision  of  the  Clerk 
(6)Anteai57a.  '"  ^^^  entry  of  the  verdict  of  judgment,  which  are  other  parts 
FitzAmeiid.5i*.  of  the  record,  shall  be  amended.  As  to  (word)  that  has  been 
Br.  Amend.  71.  ejcplained  before. 

As  to  this  word  (plea)  that  has  been  elcplained  before  in  the 

word  (record)  which  includes  it. 
ic)  Palm.  231.  As  to  (c)  (warrant  of  attorney)t  see  SS  Hen.  8.  Amend- 
?'oQ«'*fl  meVit  85.  24  Hen.  8.  Amendment  47.  2 Ma.  Dyer  (rf)  105. 
fir  Am«.S5.  2  Eliz.  Dyer  (O  180.  6  Eliz.  Dyer  (/)  825.  6  Elus.  Dyer  (g) 
in  medio.  2SL  But  whcn  no  warrant  of  attorney  is  put  in,  it  is  not  re- 
A  ^"d*  ?''  medied  by  this  act.  As  to'  psnel  and  return,  in  what  cases 
4  ™ia  fine'^  misprisions  of  them  iihall  be  amended  within  this  stsit.  iside  (h) 
{d)  Dyer  io5.  2  E.  4.  7  a.  b.  9  E.  4.  14  a.  39  H.  6.  42.  after  the  Sheriff  is 
5m  ^li^"'  removed  Or  d^ad,  &c.  37  H.  6.  12.  3  H.  7.  14.  12  H.  7.  19. 
w  16:  But  no  return  is  not  helped  by  this  statute. 

(e)  Dyer  180.  pi.  48.  1  Roll.  290;  Vide  92  H.  8.  c.  30.  aiid  26  fiHz.  t:  14.  (/)  Djrer  22^.'p1. 31.  1 
RoU.  290.  (^3  Dyer  230, 231.  pi.  58.  1  RoU.  290a  1  RoU.  Rep^  305.  (kyVitt.  Ameadmett  4L  Br. 
Amendm.  67. 

Whatisamend-  And  it  18  to  be  observed,  that  (»)  those  things -which  ars 
eJror^brouffht  a^^ndable  before  the  writ  of  error  brought  are  aaiendabie 
is  amendable '  after  the  writ,  brought :  and  if  the  (k)  inferior  court  doth  sot 
after;  and  if  the  amend  them,  the  superior  court  may  amend  them. 

inferior  Court  '  ^  ^ 

does  not  amend,  the  superior  ntay.        (0  2  RoU.  Rep.  253.    Willes  7.  Tidd's  Practice,  770.  StkEi 

2  Chitt.  Rep.  22.    (A)  2  R olL  Rep.  253. 

What  is  not  It  is   necessary  now  to  shew  two  things;  I.  What  things 

iSuB^H^y  ^^^  ^^  amendable  by  this  act  of  H.  6.  2.  How  many  of 
cap.  12.  them,  not  remedied  h^  this  act,  are  remedied  by  other  statutes. 

As  to  the  first,  this  act  of  8  H.  6«  c.  12.  nor  the  act  of  8  H.6. 

c.  15.  do  not  extend  to  14  misprisions.    They  do  not  extend 

to  want  of  an  original  (g),  but  to  misprision  of  the  Clerks,  u 

r*  162  b.3    *J8  aforesaid  in  an  original.    2.  They  do  not  extend  to  mis* 

(/)5Co.  45  a.    prision  of(/)  form  in  the  original,  either  false  Latin,  or  te- 

l6,i7C.2.c.8.  riance  from  the  register.    3.  They  do  not  extend  to  a  material 

variance  betwixt  the  original  and  the  count.    4.  They  do  not 

extend  to  insufficient  trial,  sciL  when  the  venue  is  mistalen : 

(m)  Palm.  260.  but  misprision  of  the  Clerk  in  the  entry  of  the  (m)  verdict 

^^'  ^^'  shall  be  amended  in  another  term,  according  to  the  notefounl 

by  the  jurors :  so  was  it  adjudged  in  Rawlin's.  ease  ia  the 
Fourth  Part  of  my  Reports  29  &  30  Eliss.  52  b.  5.  They  do 
not  extend  to  a  jury  returned  by  the  Coroners,  where  the 
Sheriff  ought  to  return  it,  or  e  contra.     Vide  Bainham^s  case, 


(o)  In  Cmrr  t.  Shaw,  7  T.  R.  899.  Lord  «*  Rolls,  be  bad  known  several  insftances  of 

"  Kenyon  C.  J.  said,  *'  that  there  was  no  doubt  «« the  kind ;  and  that  before  he  was  Master 

**  but  even  an  original  might  be  amended  ou  ^*  of  the  Rolls,  an  original  had  been  wf- 

*'  an  application  to  the  Master  of  the  Rolls,  ^*  plied,  even  in  the  case  of  a  penal  actios 

«<  though  it  could  not  be  amended  in  the  court  '^  brought  bv  Sir  R.  Bampfylde  on  the  eaoie 

"  of  K.  B.  That,  when  he  was  Master  of  the  "  laws.^» 
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in  tbe  Fifth  Part  of  my  Reports,  M.  36  b.    Vide  SI  &  32 
£l]z.  Dyer  367.    6.  Th^y  do  not  extend  to  a  trial  where  no 
return  i»  endorsed  or  the   Fcnire  yacuv^,  (a)  Rowland's  case  (a)  s  Co. 41b. 
in  the  Fifth  Part  of  my  Reports,  Mich.  35  &  36  ELfol.  41  ^^«- 
b.    7.  They  do  not  extend  to  a  trial,  where  one  appears  who 
was  not  returned  on  the  Venire  facias*    The  Countess  of  Rut- 
land's  case,   in   the  Fifth   Part  of  my  Reports,  folio  4S. 
8.  They  do  not  extend  to  a  return  of  the  Venire  fadas  without 
.the  fname  of  the  Sheriff.    9.  They  do  not  extend  to  a  jeofail,  ,^^  ^^^  ^  ^^ 
want  of  colour,  insufficient  pleadinr,  or  to  any  other  default  152. 
of  the  party,  or  of  his  counsel.    S7  H.  6.  10.  18  E.  4.  3.  20 
E.  4.  6.    II  H.  6k  88.    For  the  statute  extends  only  to  mis-  5  Oeo.c.  13. 
prision  of  Clerkft     10.  For  the  same  reason  they  do  not  extend 
to  any  error  or  misprision  of  the  Judges  in  any  term  past. 
2  R.  3.  11.  9  E.  4.  3.  Vide  30  H.  6.  I.    But  misprision  of  the 
Clerk  in  the  entry  of  the  judgment  of  a  thing  which  is  appa- 
rent, (6)  and  not  pf  necessity,  is  amendable,  as  the  mispri-  (&)2Roii.Rep. 
fiion  of  the  summing  of  the  arrearages  before  and  pending  the  *^'^*  ^^^' 
writ  of  annuity,  shall  be  amended,  35  H.  8.  Dyer  55.     11. 
They  do  not  extend  to  that,  where  the  Justice  of  Nisi  prius 
takes  the  Verdict />o«l  ipsumdiem  in  Bank,  1  Ma.  Dyer  97.  and 
33  H.  6.  25.     12.  They  do  nor  extend  to  want  of  warrant 
of  attorney.   13.  This  statute  nor  the  statute  of  32  H.  8.  c.  30. 
do  not  extend  to  help  any  of  the  imperfections  or  mispri- 
sions, where  a  verdict  is  given  on  an  issue  joined  betwixt  the 
demandant  and  the  vouchee,  (c)  or  the  tenant  and  the  vouchee,  ^\^^'^'^ 
as  it  was  resolved  Mich.  I  &  2  Pbil.  &  Mar.  Bendloe,    But  if  i  Anders.  2G. 
any  error  in  law  be  in  the  judgment,  as  ideo  in  misericordiOf  for  27.  pi.  60. 
pro  capiaiurj  or  e  contra^  or  the  like ;+  that  is  not  amendable  gor^b^*  bcdT' 
in  another  term,  as  it  has   been    oftentimes  adjudged  (h>.  inAsh.  pi.  5. ' 

Hpb.8S1.21  Jac.c.13.    tVid0  8tat.4  &  5  AniuB,  e.  61; 

(B)Bystat.Jac.l.(i.  IS.  judgment  after  yer-  aoy  judgment  after  verdict,  confewioa  by 
diet  shall  not  be  stayed  or  reversed  by  reason  cognovit  actionem^  ot  reliela  verifieatione 
of  any  variance  in  form  only  between  the  ori-  shall  be  reversed  for  want  of  mhericordia 
•ginal  writ  or  bill,  and  the  declaration,  plaint,  or  eapiaiur^  or  by  reason  that  a  capiatur  if 
or  demand,  &c.  or  by  reason  t  hat  the  venirefc'  entered  for  a  mhericordia^  or  e  eonvertOj  &c. 
eiai,  habeai  corpora y  or  tUstringas is wmrdtd  By  5  Geo.  I.  c.  IS.  judgment  after  verdict 
to  a  wrong  officer  upon  any  insuffiGientsug*  shall  not  be  stayed  or  reversed  fur  any  defect 
gestion,  or  by  reason  the  visne  is  in  some  part  or  default  in  them  in  form  or  substance, 
inisawarded  or  sued  out  of  more  places,  or  in  any  bill,  writ  original  or  judicial,  or  for 
fewer  places,  than  it  ought  to  be,  so  as  some  any  variance  in  such  writs  from  the  decla- 
one  place  be  ri^ht  named,  &c.  &c.  or  for  that  ration  or  other  proceedings, 
the  sheriflTs  name  or  other  officer's  name  is  Bv  staL  4  Anne,  c.  16.  f  2.,  the  statutes  of 
not  set  to  the  rctarn  of  any  such  writ,  so  as  Jeofails  are  extended  to  judgments  upon 
upon  examifiatiimit  be  proved  that  thesaid  confession,  nil  dicit,  or  non  turn  informalui 
writ  wa»  retnhied  by  Che  sheriff,  or  under  in  any  cod rt  of  record,  so  as  there  be  an 
sheriff,  or  anv  such  omeeri  and  by  16  and  1 7  origiaal  vrrit  or  bill  and  vrarrants  of  attorney. 
Car.  2.  c.  8  judgmentafter  verdict  shall  not  duly  filed  according  to  law.  And  by  slat, 
be'staid  ort>6versedforwantof  formorpled*  9  Anne,  c.  SO.  ^7,  tliisandall  the  statutes 
ges  returncdupon  the  original  writ,  or  be«  of  Jeofails  are  extended  to  writs  of  man- 
cause  the  sheriff's  name  is  not  returned  there-  damuM^  and  informations  in  nature  ot'  a  quo 
'^n,  or  for  want  of  pledges  upon  any  rule  or  warranto, 

declaration,  &c.  &c.  nor  for- want  of  aver^  By  itat  6  Geo.  4  cap.  50.  ^  13.  Every 
inent  of  hoc  paratus  at  verificaro  i  or  of  writ  of  venire  faciae  for  the  trial  of  any 
hoc  paratus  e§t  verificate  per  recordum,  Bfc;  issue,  civil  or  criminal,  shall  direct  the  she- 
er for  that  there  was  no  right  venue,  so  as  riff  to  return  the  jury  of  the  body  of  his 
the  cause  were  tried  by  a  jury  of  the  proper  county, 
county  or  place  where  the  action  is  laidj  nor 
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14.  Nor  do  they  extend  to  an  appeal,  nor  to  jpleas  of  the  crown, 

nor  to  any  proceedin^^  upon  them,  for  they  are  excepted,  nor 

to  the  amendment  of  any  exigent,  to  make  any  one  to  be  oat- 

lawed,  &c.  20  H.  6.  18.   7  E.  4.  16.    22  E.  4.  7.    88  H.  6. 3. 

21  H.  7.  34.      Vide  7  H.  4.  27.    Now  as  to  misprisions  not 

remedied,  neither  by  the  stat.  of  32  H.  8.  c.  30.  nor  by  the 

The  said  mit-    stat.  of  18  El.  c.  14.     1.  All  the  said  misprisions  not  remedied 

prisioosareDot  by  the  said  stat.  of  8  H.  6.  remain  yet  not  remedied  by  any 

'^"i^iror  ita-  ^^^  ^^  Statute  where  no  verdict  is  given  upon  issue  joined :  as 

T**  163  a.  1  if  judgment  *be  given  upon  confession,  demurrer,  nihil  dicii^ 

tute,  wherc'no  fion  sum  informatus,  or  otherwise  than  by  verdict  of  twelve 

yerdict  u  siren  men  upon  issue  joined.    2.  When  a  verdict  upon  issue  tried  is 

tipon^issue         given,  ten  misprisions  are  not  remedied  by  the  statutes  of  32 

\^'  .    ..     H.  8.  18  Eliz.  or  any  other  statute,  but  yet  remain  not  aroend- 

•iont  i^noT     ^^\e*     I*  Material  variance  betwixt  the  original  and  the  count, 

remedied  after   as  it  is  resolved  in  Bishop*s  case^  in  the  Fifth  Part  of  my  Re- 

^  55*51^^*1^'*  P^****  ^'^'    2-  (*)  When  the  oriirinal  or  count  wants  substance : 

m"  &c  Vide  Freeinan's  tase,  Pasch.  41  Eliz.  in  the  Fifth  Part  of  my 

2  Lord  Raym.    Reports,  fol.  45.    3.  Insufficient  trial,  fctV.  when  the  {a)  venue 

1071  is  mistaken,  and  verdict  passes.    4.  When  the  return  of  the 

]doh^77^'^^^'  jury  is  by  the  Coroner,  (b)  where  it  ought  to  be  by  the  She- 

(6)  5  Co.  36  b.    riff*  or  econverso.    5.  When  the  Sheriff  doth  not  put  hbt 

fPaim.  151,      name  to  the  return  of  the  jury.    6.  Where  on  the  Venire  fa» 

^^^  cias,  8fc.  no  return  is  endorsed,  although  verdict  passes.    7. 

When  one  appears,  and  is  sworn,  ana  amongst  the  others 
tc)  Cr.Car.  278,  gives  verdict  who  is  not  (c)  returned  on  the  Venire fadas^  SfC. 
279.  1  Jones  8.  In  an  appeal,  or  plea  of  the  crown,  as  indictments,  Sec.  or 
^^'  any  proceeding  upon  them  ;  for  they  are  excepted  in  the  acts 

of  8  H.  6.  and  18  Eliz.  and  the  statute  of  32  H.  8.  doth  not 

extend  to  them.     9.  Although  verdict  on  issue  tried  be  given 

Jd)  Knu»,\20h,  for  the  plaintiff,  y^t  if  on  (d)  the  whole  record  it  appears  to 

133  b.  3  Co.      the  court  that  the  plaintiff  has  no  cause  of  action,  besiitU 

Max.^o!^'       never  have  judgment ;  and  that  is  not  remedied  by  any  alatule, 

as  it  has  been  oftentimes  adjudged.  10.  An  error  io  law  bj 
misprision  of  the  judges  in  the  judgment  entered  io  another 
term  is  not  amendable  by  any  statute.  If  the  plaintiff  in  aa 
assise  recovers,  and  has  not  put  in  any  warrant  of  attornqr* 
this  error  was  not  remedied  by  the  statute  of  3S  H.  8.  aasp- 
(e)  Dyer3S3.  pears  20  Eliz.  Dyer  (e)  363.  for  the  words  of  that  met  are, 
pi.23.firidg.73.  ^<  for  lack  of  any  warrant  of  attorney  of  the  party  Mg^im^ 

2BUK4T'  "  "^^^^  ^^^  '*'^"®  ^'**"  ^  tried: "  so  that  when  the  verdid 

passes  for  the  plaintiff,  the  lack  of  warrant  of  attorney  Am*,  tko 
plaintiff  is  not  aided  by  that  statute,  nor  e  contra^  but  it  is 

(/)l6£i.c.i4.  Leiped  by  the  statute  of  (/)  18  Eliz.  for  there  the  words aio 

general,  ^^  for  want  of  any  warrant  of  attorney,"  so  that  these 
words  extend  as  well  to  lack  of  warrant  of  attorney  of  tbe 
party  for  whom  as  against  whom  the  verdict  passes. 


(j)  Vid.  note  (b)  Bithop'i  ca$€.  Vol.  III.  p.  77. 
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Cases  in  the  Court  of  Wards.      [  i63  b.  ] 


MYGHrS  CASE, 

Trin.  7  Jacobi  I. 

M.  parcbased  to  himself,  and  an  infant,  and  their  heirs,  lands  hdd  of  ih« 
Queen  by  knights  service.  Held,  1.  This  purchase  cannot  be  averred 
to  be  by  collusion  to  take  away  the  wardship  which  might  accrue  after 
the  death  of  M.  2.  No  feoSVnent  which  M.  can  make  of  his  moiety 
can  be  averred  to  be  by  collusion  to  take  away  the  wardship  or  primer 
fteisin  due  by  his  death.  3.  When  a  father  makes  a  feoffment  for  the 
adyancement  of  his  children  or  payment  of  his  debts,  snch  conyey- 
ance  is  good  as  to  two  parts,  but  void  for  the  third. 


In  Curia  Wardorum  hoctermino^  It  was  resolved  by  the  two 

Chief  Justices,  and  the  Chief  Baron,   and  by  the  Court  of 

Wards  (a),  that  where  Jeffery  Myght  with  his  own  proper 

money  purchased  twelve  acres  of  land,  late  Liumner's,  to  him 

and  Simond  Mond,  an  infant,  to  them  and  their  heirs,  held  of 

Queen  Eliz.  by  knight's  service ;  that  this  original  purchase  q^x^^  293. 

could  not  be  averred  to  be  by  collusion,  to  take  away  the  6  Co.  76  a. 

wardship  which  might  accrue  after  the  death  of  Jeffery  A^ght,  ^®-  ^^^  ^^  ■• 

because  the  said  Jeffery  was  never  sole  tenant  to  the  King;  2RoU.Rep.303* 

nor  by  the  death  of  Jeffery  in  respect  of  the  survivor,  by  force 

of  join  tenancy,  any  wardship  or  primer  seisin  could  accrue  to 

the  King.    S.  It  was  resolved,  that  no  feoffment  which  Jeffery 

could  make  of  his  moiety  could  be  averred  to  be  by  collusion, 

to  take  away  the  wardship  or  primer  seisin  due  by  his  death ; 

for,  if  no  feoffment  was  made,  no  benefit  could  accrue  to  the 

Queen  by  his  death.    Also  he  is  out  of  the  statute  of  (a)  («i]32H.8.c.i. 

39  &  34  H.  8.  for  the  statute  of  34  H.  8.  which  is  a  statute  34  H.  8.  c.  5. 

of  (b)  explanation,  speaks  only  of  a  (c)  sole  seisin  in  fee ;  for  ^^^  car?34.  *' 

the  words  are,  ^<  having  a  sole  estate  or  interest  in  fee  simple,  (c)  Cr.  Car.  33, 

^^  &c.*'    3.  It  was  resolved,  that  when  the  father  makes  a  ^4. 

feoffment  for  the  advancement  of  his  wife,  preferment  of  his 

(a)   Court  of  Wards  abolished  by  stat.    of  disposing  of  freehold  lands  of  ioheritaQco 
12  Car.  8.  c.  84.;  which  statute,  by  abolish-    by  will,  geueral  and  unconfined. 
irg  ^e  feudal  tenures,  has  made  the  power 
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f  *  164  a.  1  children,  or  payment  of  *bis  debts,  that  that  cannot  be  averred 
Touch.  68.  to  be  upon  covin  or  collusion,  to  give  cause  to  the  Queen  to 
Co.  Lit.  78  a.  g^jg^  ^\\  (^q  j^nd ;  for  the  statute  of  32  H.  8,  gives  power  to 
2^1^^  110.       ^^^  tenant  to  dispose  two  parts  to  such  uses;  and  the  statute 

of  34  H.  8.  explains,  that  if  all  he  disposed,  it  shall  be  good  for 
two  parts ;  and  so  upon  the  consideration  of  both  the  statutes^ 
no  averment  can  be  of  any  covin  in  such  cases,  for  the  clause 
of  34  H.  8.  concerning  covin  is:  ^'  l(  any  person,  &c.  having 
^^  estate  of  iot^itan/ce^  of  or  jiii  ao^y  \9kV4a^  Ssfi.  ^fi^^  -^^  ^^ 
^^  King  by  knightVservice  in  chief,  or  oAielrwfse  of  the  King  by 
^'  knight*s-service,  hereafter  shall  give,  will,  devise,  or  assign, 
^^  by  will,  or  other  act  executed  in. bis  life,  his  manors,  &c.  by 
^^  fraud  or  covin  to  anv  person  for  years,  life  or  lives,  with  one 
^^  remainder  over  in  fee,  or  with  divers  remainders  over  for 
^^  term  of  years,  life.,  pr  ia  tail,  wkh-a  vemainder  over  in  fee* 
^^  simple,  &c.  or  shall  convey  or  make  by  fraud  or  covin,  con- 
^^  trary  to  the  true  meaning  of  this  actf  any  estates,  conditions, 
^^  mesnalties,  tenures  or  conveyances,  to  the  intent  to  defraud 
<^  or  deceive  the  Kins  of  his  prerogative,  primer  seisin,  &c 
<^  which  should  or  ought  to  ac^Ptie  or  grow,  &c.  by  or  alfker  t)ie 
<^  decease  of.  his  or  their  tenant  by  force,  and  according  to  the 
^^  former  statute,  and  of  this  present  act  and  declaratton,  and 
^^  the  same  estates,  and  other  conveyances,  being  foond  bj 
^^  office  to  be  so  majiie  and  contrived  by  covin,  fraud,  and 
(<  deceit,  as  is  abovesaid,  contrary  to  the  true  meaning  of  tbe 
<'  said  former  act,  and  of  this  act,  that  then  the  Kit^g  shall 
^'  have  as  well  tbe  wardship  of  the  body,  and  custody  of  the 
<^  lands,  &c.  as  livery,  primer  seisin,  &c.  which  should  or 
<^  ojught  to  appertfiin  to  the  Kipg,  gccofdii^  to  tbe  irws  iotene 
^^  and  meaning  of  the  said  former  act,  and  of  Ibis  present  act,' 
<^  as  though  no  such  estates  or  cpnyeyances  by  covin  Imd  Mvar 
<^  been  had  or  made/'    So  thgt  (his  branch  oflentimes  refinff 
this  clause  of  covin  to  jbe  contrary  to  the  true  intent  and  meaa- 
ing  of  the  former  act,  and  of  this  act :  and  therefore  it  is  first 
to  be  known,  whpt  is  the  true  intent  and  meaning  of  the  act  of 
32  H.  8.    And  that  appears  by  the  yrprds  thereof,  seiL  "  Ttnt 
*^  all  and  singular  persoj^  and  perpons  having,  &e.  sball  hafe 
^*  full  power  and  author|ty  to  give,  dispose^  will,  or  assign, 
^'  by  his  last  iivil)  in  writic^,  or  otherwise,  by  any  act  or  acts 
<^  lawfully  execjuted,  two  parts,  &o.  to  or  for  the  advancement 
^^  of  his  wife,  preferment, of  his  children,  and  payment  of  his 
"  debt?,  or  otherwise,  at  his  will  and  pleasure."     And  Ihe 
worija  oC  the  statute  of  34  H.  8.  '^  sbslJ  have  full  «nd  free 
"  liberty,  power,  a^d  authority  to  giv^,  dispose^  will,  or  assiga 
"  to  any  person  or  persons,  &c.  two  parts,  &c.'* .  Upon  whicfc 
acts  b^ing  cqnsidered  together  in  all  their  pacts,  it  was  resolved 


t  ♦  164  b.] 


stranger  was  joined  with  the  heir  in  estate,  or  when  a  remain-' 
der  was  limited  in  fee,  or  when  an  estate  was  declared  hy  will 
(all  which  coses  were  out  of  the  statute  of  Marlbridge,  and  ia 
which  cases  ho  collusion  could  have  been  averred,  as  appears 
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by  Sir  George  Ctirson's  case,  in  the  Sixth  Part  of  my  Reporfr,  " 
and  by  our  books  there  cited)  that  in  all  such  cases,  now  by  the 
express  letter  of  the  clause  of  S4  H.  S.  concerning  covin  and  6  Co.  76  a. 
collusion,  covin  may  be  averred  for  the  King  but  only  for  a  c®.  Ut.  78  «. 
third  part,  and  not  for  the  two  parts,  for  botb  the  acts  have 
enabled  the  King's  tenants  to  dispose  of  two  parts  at  their 
wills  and  pleasures,  as  appears  by  the  express  letter  of  both 
the  acts ;   and  therefore  where  no  covin  coirld  have  been  co.  Lit  7S  •. 
alleged  for  the  Kin^  in  the  cases  aforesaid,  before  this  act, 
no^  cot  in  may  be  alleged  for  the  third  |>art  only,  and  thereof 
the  act  of  3S  H.  8.  puts  example,  sciL  tliat  he  may  convey  two 
parts  for  the  advancement  of  his  wife,  preferment  of  his  child- 
ren,  and  payment  of  his  debts  (against  which  no  collusion 
could  be  averred  at  the  Common  law)  atld  concludes  with 
general  words,  ^^  or  otherwise  at  his  wilj  and  pleasure : "  and 
it  was  objected,  that  in  case  where  the  King  tnay  take  advan- 
tage of  collusion  apparent,  or  averrable  within  the  statute  of 
Marlbridge,  c.  6.  de  his  qui  primo^eniidsr  tt  haredes  infra  tjetO'  2  Co.  94*. 
iem  exisientes  ftoffare  soletit,  Src.  sciL  to  advance  only  his  son  2  in»t.  109,110,- 
and  heir  of  an  estate  tn  fee-simple,  if  such  covin  be  found  by 
office^  the  King  shall  take  benefit  thereof     To  which  it  was 
answered  and  reserved,  that  by  the  express  letter  of  S9  H.  8. 
which  enables  the  tenant  to  convey  two  parts  for  the  prefer-^ 
ment  of  his  children,  the  Queen  shall  have  but  the  third  part 
in  such  case,  for  the  said  branch  of  32  H.  8.  concludes,  ^'  any 
^^  law,  statute,  custom,  or  other  thing  to  the  contrary  not- 
^'  withstanding."    And  so  the  statute  gives  in  many  casea 
remedy  to  the  King,  where  he  had   not  any  before ;  and  in 
some  case  more  benefit  to  the  subject  than  he  had  before.   And 
the  case  of  Myght  as  to  this  point  was  such,  that  JefTery 
Myght  being  seised  of  divers  lands  and  tenements  in  the 
county  of  Norfolk,  in  fee,  some  of  them  hdid  of  Queen  Eliza- 
beth in  capiUj  made  feofiments  of  divers  parts  of  them  to 
divers  particular  uses,  to  his  brother  and  others  of  his  blood, 
to  some  of  them  for  life,  .and  to  sortie  for  years,  the  re- 
mainder to  Thomas  Mvght  his  son  and  heir  apparent  in  tail, 
the^  remainder  to  Jetkry  his  }x>unger  son  in  tnii,   the  re* 
raainder  to  Anne  his  daughter  in   tail,    the    remainder   to- 
£dward  Money  in  tail,  the  remainder  to  JefTery  his  son  in 
tail,  with  several  remainders  over  in  tail,  the  remainder  to 
Thomas  Myght  in  fee.    And  it  was  Ibiind  by  office  after  the 
death  of  Jeiiery,  that  all  the  said  estates  atid  feoffments  were 
made  by  fraud  and  covin,  to  deceive  *and   defraud  the  late  |^*  165  a«  J 
Queen  of  her  prerbsative,    ward,   and  marriage,  and  that 
Thomas  was  within  the  age  of  twenty-one  years,  and  after- 
wards accomplished  his  age  of  twenty-one  years,  and  before 
livery  Thomas  the  don  died  without  issCie ;  after  whose  death 
another  office  was  found,  anna  lertid  Jacobiy  with  all  the  spe- 
cial matter,  and  Queen  Elizabeth  granted  the  ward  and  mar- 
riage of  Thomas  the  Son,  to  R.  Chamberlain,  &c.  and  that 
Thomas  the  son,  after  his  full  age,  died  without  issue  of  his 
bodv,  before  any  livery  prosecuted,  and  that  Jeffery  the  son  is 
his  brother  and  heir,  and  within  age,  and  also  next  heir  to  the 
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fiaid  Jeffery  the  father.    And  it  was  resolved  by  the  Court  of 

Wards,  in  the  time  of  Queen   Elizabeth,  that  although  the 

covin  was  found  by  office,  that  yet  the  Queen  should  have  bat 

a  third  part  of  the  profits,  and  not  the  whole,  for  the  causes 

and  reasons  aforesaid,  and  accordingly  the  Queen  had  but  the 

thirdpart  of  the  profits,  which  concurs  with  theresolution  before. 

It  was  also  resolved  by  the  Justices,  that  after  the  death  of 

Thomas  without  issue,  Jefiery  should  not  be  in  ward,  for  the 

Co. Lit.  78a.     covin  could  not  extend  to  Jefiery  as  heir  to  Jefiery  the  father, 

lo^r  ^Roh       ^^^  ^^  ^^^  ^"^^  ^^  ^^^  feoffment  he  was  the  youngest  son,  and 

Dyer378.pi.74.  ^^^  remainder  was  limited  to  him  to  take  effect  after  the  death 

of  Thomas  the  eldest  son  without  issue,  and  the  Queen  had 
once  taken  advantage  of  the  statute  after  the  death  of  Jefiery, 
and  after  the  death  of  Thomas  the  son,  he  could  not  be  in 
ward;  for  JefiVry  the  son  claimed  by  force  of  a  remainder, 
and  Thomas  had  nothing  but  in  tail^  and  he  is  dead  without 
issue.  And  it  was  also  resolved  by  the  said  Justices,  that  if 
the  King's  tenant  leave  a  third  part  to  the  King,  that  no  covin 
or  collusion  can  be  averred  for  the  two  parts,  for  the  letter 
and  intent  of  both  the  acts  was,  that  the  King  should  be  satis- 
X)yer276.pl.50.  fied  with  the  third  part ;  and  therewith  agrees  Dyer,  10  Eliz. 

in  the  Lord  Dacre^s  case,  where  it  is  said  that  this  is  the  very 
meaning  of  both  statutes  joined  together. 


[165  b.]  DIGBY'S  CASE, 

Mich.  8  Jacobi  1. 

The  Kiog  shall  never  have  wardship  or  primer  seisin,  bot  where  there  isi 

'  heir  general  or  special. 


Sib  Everard  Digby  seised  in  fee  of  the  manor  of  Stoke  in  the 

county  of  Rutland,  and  of  the  manor  of  Tilton  in  the  county 

of  Leicester,  held  (by  way  of  admittance)   of  the  King  by 

knight Vservice  incapile^  by  act  executed  in  his  lifetime,  and 

before  any   treason   by  him  committed,   conveyed   the  said 

manors  to  the  use  of  himself  for  life,  and  afterwards  to  the 

use  of  his  eldest  son  and  heir  apparent  in  tail,  with  divers 

remainders  over  to  his  other  issues;  and  afterwards  the  said 

Sir  £v.  Digby  was  attainted  and  executed  for  the  heinous  and 

(a)  Baker's       horrible  (a)  powder  treason,  committed  afler  the  said  convey- 

Cbron.433.       auce,  his,  eldest  sou  being  then  within  age.     The  question 

wdson  •  Hi8t.    ^^g^  whether  the  wardship  of  the  body,  or  of  the  thurd  part 

of  the  said  manors^  should  be  to  the  King,  by  force  of  the 
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statateR  of  32  &  34  H.  8.    And  it  was  resolved  by  the  two 
Chief  JuBticea,  the  Chief  Baron,   and  the  whole   Court  of 
Wards,  that  the  King  shall'  nerer  have  (a)  wardBhip  or  primer  (■}  10  Co.  h, 
seisin,  but  where  there  is  an  heir  general  or  special  (a).     For  ^^  "■ 
the  said  statutes  of  (fr)  33  &  31  H.  8.  give  Hardship  or  primer  W32H.s.e.l. 
seisin  to  the  King  in  divers  cssea  where  there  is  no  deocent ;  ^  'V't  ra^ 
as  if  the  King's  tenant  conveyn  his  land  for  the  advancement 
of  his  wife,  preferment  of  his  children,  or  payment  of  his  debts; 
but  doth  not  give  wardship  or  primer  seisin  in  any  case  where 
there  is  not  any  heir  general  or  special ;  because  wardship  or 
primer  seisin  ought  to  be  of  the  land  of  some  ancestor  who  has  Co.Llt.fbl.7e*. 
an  heir.    And  the  wordsofthe writof  Dfmc/ouftf  erfrqnuvi, 
or  Mandamits,  as  well  after  as  before  the  said  statutes  are,  lOCa.  ss*. 
£t  quia  propinquior  hares  ejm  sit.    Also  livery  ought  to  be  ot^i^n^k' 
sued  in  the  name  of  the  heir :  but  it  was  agreed,  that  in  some  d^  {^^    ,22, 
case  the  King  shall  have  wardship,  or  primer  *aeisin  of  the  r  *1Q6  a.  1 
son,  although  the  father  be  attainted  of  treason ;  and  thereby 
the  blood  corrupt.     And  therefore,  if  (c)  tenant  in  tail  of  the  (e)2Rall.38.    . 
King's  gift,  to  bold  by  knight's-servJce  in  capite,  had  been 
attainted  of  treason  before  the  stat.  of  (d)  S6  H.  8.  and  died,  r4co.Llt.393 
his  son  within  age,  in  that  case,  althoueh  the  blood  is  corrupt,  °- ^  l*"^  ^^■ 
yet,  because  by  force  of  the  aiatate  De  danis  conditionalibus,  ico.22L 
the  land  notwithstanding  such  attainder  descends  to  the  son  (b),  7Co.33i.34  b. 
he  shall  be  in  ward  to  the  King,  because  he  is  a  special  heir  in  ji*^'  '1"  *• 
such  case,  and  that  is  proved  by  the  book  of  7  H.  4.  32  a.  b.  3  co°*iob. 
where  the  case  was,  King  R.  2.  by  his  letters  patent  granted  36  h.  s.  c.13. 
divers  manors,  &c.  to  Thomas  Holland  Earl  of  Kent,  to  have  \^^^\,a 
and  to  hold  to  him  and  the  heirs  of  his  body ;  and  afterwards  2Raii.R^'3i4i 
the  Earl,  1  H.  4.  made  an  insurrection,  and  levied  war  against  ^la  31B,  319/ 
the  King,  and,  committing  (he  said  treason,  was  killed  with-  ^^^>  ^^'  ^> 
out  judgment,  his  son  Edward,  within  age ;  after  whose  death  374|4i6|4ig* 
the  said  Thomas  Earl  of  Kent  was  attainted  by  Parliament  of  iw,  5ai|  S03) 
high  treason:  and  farther  it  was  ordained,  (hat  all  his  lands  ^^j'^^jn  ., 
in  fee  simple,  and  no  other,  should  be  forfeited;  by  reason  of  r5°76^77,'80* 
which  act  of  Parliament  the  King  seised  the  said  manors,  and  Cr.  Cw.  428. 
they  were  in  the  King's  bands  during  the  nonage  of  Edward  p^'*^^ 
the  BOO,  and  afterwards  the  said  Edward,  at  his  full  age,  sued  HeaiGl/is?. 
out  of  the  Chancery  a  writ  of  Mandamus,  by  which  the  said  Oodb.300,303, 
gift  and  tenure,  and  that  the  said  Edward  was  heir  per^ormam  ^^'  |9|>  |9^> 
^oni  was  found ;  and  thereupon  thesaid  Edward  came  into  the  3211332*323' 
Chancery,  and  prayed  to  have  livery :  and  there  it  was  re-  324. 
solved  by  Norton,  Treroain,  Hulls,  Hankford,  and  Thirning,  ^^^''•j^^^'*- 
that  ill  such  case  the  «on  shall  be  in  ward,  and  although  the  Hab.334,339, 
King  seised  as  for  forfeiture  of  (reason,  yet  when  the  King  is  340, 341,343' 
in  possGssinn,  (he  law  will  adjudge  him  in  by  reason  of  ward-  flo*^^'^'" 
ship,  because  this  is  his  beat  right;  for  the  law  more  respects  Drer332.pi.27. 
a  small  estate  during  the  minority  of  the  issue  by  right,  than  343.pt.46. 
a  great  estate  in  fee-eimple  by  wrong.     But  there  Markham  Co-Ent.423B. 
held,  that  when  the  King  seises  any  land  by  forfeiture  of  trea- 

(t)  The  feudal  teDiires,  together  with         (b)  Tid.  note  (k)  DmM*  ene,  S  Co. 
their  oppreniTe  coBseqaences,  abolished  by     10  b.  T<^.  U.  p.  S7. 
Stat  Ittu.  I.  cM. 
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(rt)3Co.l0b. 
Godb.315,316. 
2Roll.Rep^21, 
325,  418,  428, 
496,  504, 508. 
2  Aiid.'34. 
Hob.  343. 
Cro.  El.  28. 
1  Jonet  82. 
1  Sid.  199. 
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son,  or  ^otber  eatlae  datmHig^.  fbe,  .altboi^h'one  irho  clataMra  • 
ri^httn  tlie  landeomes  iato  the  Chifciicdt'jr,  aiid.prays  a.MoJi- 
damuSf  those  of  the  Chancery  Rhall  nol^raot  it :  and  Gascoifj^n 
said,  that  all  the  matter  in  this  oase  is,  if  the  writ  of  JManda'. 
mm  issued  well  out  of  the  Chancery  or  not;  and  all  this 
app^rs  by  the!  said  book,,    And  it  was  aji^reedy'that  if  there 
be  (a) .  gratkl&tber,  father,  land  son v  and  j. the  grandfaiber  is 
tenant  in  tail,  and  the  father  is  attainted  of  high  treaaoo,  and* 
diesy  and  afterwards  the  g^raudf^lher  dies  seised,  although  the 
blood  be  corrupt,  yet  the  land  shall  descend  to  the  son  per 
formmn  doniy  and  this  descent  ahall  toll  an  en  try »  for  the  son 
is  in  by  descent. 


[166  b.]  THE  EARL  OF  CUMBERLAND'S  CASE, 

Mich.  7  Jacobi  L 


Kbg  £•  8.,  by  letters  patent,  gnmted  tbe  csstle  and  manor  of  S.  &e.  to 
R.  C.  ID  tail.  King  H.  6.  gfSQted  to  T.  C.  ^e  reversion  of  tbe  said 
castle  and  manor  of  S.  &c.  with  the  appafleaaoces,  and  also  tbe  maaor 
and  casUe  aforesaid.  Held,  admitting  the  grant  to  R.  C  was  Toifly 
the  castle  and  msfnor  passed  by  the  later  graAi  th  T.  C  in  fee  simple, 
in  possession* 


f**^ 


Setf  Skinner      In  the  great  case  of  the  Ekid  of  Cumberland,  heard  in  tbe 
J^-  Court  of  Warcjs  this  term,  before  the  Earl  of  Sailisbttry, 

i«nc39,40,4i.  j^^^xet  of  lhi9  Wards  and  Liveries,  with  the  assistance  of  the 

two  Chief  Justices  and  Chief  Baron,  for  tbe  csstle  and  manor 
of  Skipton  in  Craven,  &c.  in  the  county  of  York :  it  was  held 
bv  the  two  Chief  Justices  and  Chief  Baron,  that  where  Kin^ 
E.  8.  by  his  letters  patent  hsid  ^rafnted  the  said  castle  and 
manor  of  Skipton  in  Craven,  &c«  to  Robert  de  Clifford  in 
tail,  Kin^  H.  6.  concessit  (as  it  was  found  by  office)  Tho. 
Domino  Clifford  (cousin  and  heir  of  the  body  of  the  said 
Robert  de  Clifford)  reversion^  prasd'  castri  et  manerii  de  Skipton 
in  Craven^  SfC.  cnm  suis  pertinen*  iiecnon  castrum  Sf  manerium 
pr(£d\  that  admitting  that  the  said  grant  in  tail  to  the  said 
Robert  de  Clifford  was  void  (which  was  only  put  by  way  of 
admittance,  without  prejudice  to  any  of  tbe  parties^)  that  yet 
the  said  castle  and  manor  did  pass  by  the  later  girant  to  Tho- 
mas Lord  Clifford  in  fee-simple  in  possession.  For  the  intent 
of  King  H.  6.  was,  that  be  it  in  possession  or  reversion,  it 
should  pass,  and  his  words  agree  with  his  intent;  for  first,  he 


Lane  39, 40. 


prants  the  reversion,  if  tbe  first  estdte^taii 'iMs  ^ocid ;  «Bid  if 

the  estBte-tatl  was  not  {s^ood,  Ihen  he  fitither  ^aiVls'tbe'iBMtt 

manor  in  possession)  and*  so  his  words  fn  hb  letters  "pa teirt 

agree  with  his  inteation,  and  both  a^ee  with  the  lirw.     Mia 

roany  leases  mtide  by  the  Kififf  and  other  his  pn^^itors  before 

him,  to  one  to  begin  afteir  the' deterniination  <^  audi «  leasay 

if  the  lease  be  good,  and  if  the^  leabe'benot  gobd/^ni'Siidh 

a  feast,  and  auch  leases  are  good.    Note  reader)  aa'to'^Hlie    [  *lfi7a.  J 

recital  of  an  estate-4ail,  or  lease  for  life  er  jMi^/by  tbsso 

words,  mentienaiur  Jbrt  toneedi^  or  tfimf/tf,^  ^.  it  was^htttof- 

late,  (and  yet  of  good)  in^ntion,  b'ut  the  antlentifomwasto 

recitethe  first  grant,  and  to  grant  (be  re%'er8ion,'taiid'ferther' 

to  grant  the  lands  in  possession,  and  these  several  grants  is 

(a)  a  patent  are  as  good  and  strong  in  -law  as  if' the  King  by  («)€•*!.  140^ 

a  patent  had  recited  the  estate^aii,  and  granted  the  reversion,  |  ^^jf*^* 

and  by  another  patent  had  granted  the  land  in  possession;  iL.R4iym.296. 

without  question  the  one  or  the  other  will  be  good ;  so  is  it  Skim.  661. 

when  the  several  grants  are  contained  in  one  and  the  same 

patent ;  for  (b)frustraJU  per  plura.  quodjieri  potest  per  paucU  (*)  9  Co.  95  b. 

ora.    And  the  opinion  of  (c)  Hussy,  C.  J.  in  9  H.  7.  2  a.  b.  l^^^^^^^j^; 

is  good  law,  if  it  be  well  understood ;  for  non  in  legendo^  sed  in  Noy.  164. 

intelligendo  leges  cenmUmt.    For  where  4ieaatih,  it  i»  clear,  if  i  Roil.  R^p.  as. 

the  King  intending  to  ratify  and  confirm  a  grant  made  by  his  S^^^^^^uji, 

predecessor  of  a  franchise  by  his  letters  patent,  and  he  ratifies 

and  confirms  the  estate,  and  further  adds  this  clause,  damus  et 

concedimus  ;  this  is  but  a  void  grant,  which  ought  to  be  thus 

intended,  that  for  fear  of  a  ^rfeiture  of  the  franchise,  the 

patentee  took  a  confirmation  of  the  successor  King,  which  is 

sufiicient  (before  office  fouod. of  the  forfeiture)  to  discharge 

the  patentee  of  any  forfeiture;  and  therefore  he  well  said,  that 

the  subsequent  words,  jdamus  et  coacedimms^  ane  but  void,  for 

the  King  in  such  case  has  not  anv  estate  grantable  in  law 

before  office  found,  and  therefore  of  necessity  it  ouigbt  to  take 

effect  by  way  .of  confiimation,  and  cannot  enure  by  way  of  vin.Ab.Preroff. 

grant,  and  all  this  appears  by  Huasey'a  reason  expressed  in  Fc2.pi.2. 

the  said  book,  why  damus  et  concedimus  iq  such  case  are  void : 

for  (as  be  saith)  (if)  it  shall  notpaaa^by  this  confirmation  and 

by  grant,  then  it  shall  enure  by  way  ef^-aonfirraation,  and  not 

by  way  of  grant.     Vide  11  E.  4.  1  b.  7  H.  7.  14  a.  b..  Plow. 

Com.  397.    But  in  the  case  at  bar,  there  is  not  any  eonfirma- 

tion  which  presupposes  that  the  King  has  but  a  title  or  right 

not  grantable ;  but  both  estates  as  well  of  the  reversion  as  of 

the  possession  are  grantable  estates,  and  so  not  like  the  said 

case  put  by  Hussey.    And  when  the  King's  charter  may  be 

taken  to  ((/)  two  intents,  and  both  inteftts  are  of  effect  and  (<0  i  Co.  45  a. 

good,  in  many  cases  it  shall  be  taken  to  siich  intent  which  is  ^^^-  ^^^• 

most  beneficial  for  the  Kinff;  but  if  it  may  be  taken  to  one  iico!iia.'b. 

(e)  intent  of  effect  and  good,  and  to  another  intent  void  and  Bai8tr.6.Keiw. 

of  none  effect,  it  shall  be  taken  and  construed  according  to  o^|.^}?f^ 

such  intent,  that  the  King's  grant  shall  take  effect,  and  which  ^^^n,  243. 

in  judgment  of  law  stands  with  the  King*s  intent,  for  it  was  2  Ron.  200/ 

not  the  King's  intent  to  make  a  void  grant :  and  therewith  ?  ^?'  ^  \^' 

°  o  y  j^j  Ant«ii56a. 

6  Co.  56  a. 
UCo.  lla.b. 
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(a)  1  Co.  45  a.  iBgrees  the  book  in  (o)  SI  E.  4.  44.  in  the  Abbot  of  Wal- 
r  *187  b.  J  tham*8  case :  the  reason  and  rale  of  which  *book  over-rule  the 
2R.3,4.  ease  now  in  question:  sciL  either  to  make  the  ^ranl  good, 
l/co.  11%.  cipher  of  the  reversion,  if  the  former  grant  in  tail  was  ^od, 
3  Keb.  234.'  or  of  the  possession,  if  the  former  grant  was  void,  or  if  no 
Dyer269.pLl9.  grant  was  made  omnino;  but  not  to  make  the  King's  grant 
Br.  Patent  7  ,  ,j^g,.|y  void,  as  well  of  the  reversion  as  of  the  possession, 
BnEzpmpt.  9.  when  the  King  has  either  the  reversion  6r  the  possession  in 
Br.  Expos.  28.  him.  So  it  was  held,  if  the  King  grants  iotum  illud  manerium 
126^  H3b.  svoefirmam  de  D.  or  taiam  illam  rectoriam  sive  advocationem  de 
331  b.  '  !)•  that  if  the  King  has  a  manor,  or  a  farm  and  no  manor,  or 
Fitz.6rant29.   a  rectory  impropriate,  or  an  advowson  and  no  rectory,  that 

llb^.5^*.  ^l^!^^  ^®  ^'"S  ^^^  shall  pass;  for  the  effect  of  the  grant  is, 
2Roii.Rep!275.  be  lift  manor  or  farm,  rectory  impropriate  or  advowson,  that 
2  Sid. 82.  which  the  King  in  truth  has  shall  pass  (a). 


(a)  Upon  the  subject  of  grants  by  tbe  King,  vid.  note  (Rs)  el  $eq,  Jlion  Woo€t  cMte^ 
1  Cp.  41  a.  Toh  I.  p.  101. 


[  168  a.  ]  PARIS  STOUGHTER^S  CASE, 

f  - 

Hil.  7  Jacobi  1. 
Which  began  Mich.  7.  of  the  same  King. 


» .     \ 


A  MeUnu  inquirendum  reciting  s  former  office,  *'  that  P.  S.  was  seised  of 
**  a  certain  manor,  and  died  seised  the  82d  February,  40  Eliz.  &c  and 
**  that  the  said  manor  was  held  at  the  time  of  the  death  of  P.  S.  of 
**  Q.  Eliz.  in  socage,  &c."  was  awarded,  7  Jac.  to  enquire  whether  the 
said  manor  at  the  time  of  the  death  of  the  said  P.  S.  was  held  of  the 
King  by  knightVsenrice.  By  virtue  of  the  writ  it  was  found  that 
the  said  manor  was  held  at  the  time  of  the  death  of  the  said  P.  S.  of 
the  late  Q.  Eliz.  by  knights-service.  Held,  the  writ  of  Melius  inqui' 
rendum  is  repugnant,  and  gave  no  authority  to  find  such  office  as  was 
found. 

A  MeliuM  inquirendum  shall  be  awarded  on  a  surmise  in  Court  that  the 
landa  are  of  greater  yearly  value  than  is  declared  in  the  office.  So  on 
a  surmise  that  they  are  held  by  other  services,  or  that  the  party  b 
seised  of  another  estate  than  is  found  in  the  office.  But  if  in  these 
cases,  on  the  writ  of  Meliut  inquirendum^  it  be  again  found  against 
the  King,  the  King  shall  not  have  a  new  writ  of  Mriiu$  inquirendum. 
After  office  found  against  the  King,  the  Court  shall  not  in  sound  dis- 
cretion award  a  Melius  inquirendum^  unless  on  some  matter  of  record, 
or  some  other  pregnant  matter  to  shew  the  former  to  be  mistaken. 


168  a.— 168  b.       Paris  I^toughtbr's  Case.  475 

Paris  Stouobter  was  seised  of  the  manor  of  Over-Stoughter  tey  )4«   ' 

in  the  county  of  Gloucester,  to  him  and  the  heirs  males  of  his 

body,  and  had  issue  Chambers  Stoughter,  and  died  :  by  writ 

of  mandamusy  anno  8  Jac.  it  was  found,  that  the  said  Paris  . 

was  seised  of  the  said  manor,  as  is  aforesaid,  and  died  seised 

the  22d  of  Feb.  anno  40  Eliz.  and  that  Chambers  was  his  son 

and  heir ;  and  that  the  said  manor  was  held  at  the  time  of  the 

death  of  the  said  Paris  of  Queen  Eliz.  as  of  her  manor  of 

Nether-hall  in  the  said  county,  by  fealty  and  rent,  in  free  and 

common  socage,  &c.  Trin.  7  Jacobi  a  Melius  inquirendum  was 

awarded  (a),  reciting  the  former  office  to  enouire  only  of  this 

point,  whether  the  said  manor  of  Over-Stoughter  at  the  time 

of  the  death  of  the  said  Paris  was  held  of  our  sovereign  lord 

the  King  in  capile  by  knight's  service,  or  otherwise  by  knight*8 

service.  ^  By  virtue  of  which  writ  it  was  iound,  that  the  said 

manor  was  held,  at  the  time  of  the  death  of  the  said  Paris,  of 

the  late  Queen  Elizabeth  by  knight's  service,  as  of  her  manor 

of  Neth^r-Stoughter,  and  that  at  the  time  of  the  taking  of 

the  same  inquisition,  the  said  manor  of  Over-Stoughter  was 

held  of  the  King  which  now  is,  by  knight's  service,  as  of  his  said 

manor  of  Nether-hall.    And  it  was  clearly  resolved  by  the 

two  Chief  Justices  and  the  Chief  Baron,  that  the  said  writ  of 

Melius  inquirendum  was  repugnant  in  itself,  and  gave   not 

^authority  to  find  such  office  as  was  found.   For  the  said  Paris  [  *168  b.  J 

died  40  Eliz.  and  the  writ  of  Melius  inquirendum  was  to 

enquire  whether  at  the  time  of  the  death  of  the  said  Paris  the 

said  manor  of  O.  was  held  of  our  lord  the  King  which  now  is^ 

which  was  impossible  and  repugnant,  that  in  anno  40  EL  the 

said  manor  of  O.  should  be  held  of  our  lord  the  King,  who 

then  was  King  only  of  Scotland,  and  not  of  England.    And 

although  the  finding  was  well,  yet  forasmuch  as  it  was  without 

the  warrant  of  the  writ,  all  was  insufficient  and  void,  and  a 

new  writ  of  Melius  inquirendum  ought  to  be  awarded.    Vide  F. 

N.  B.  235  D.  that  a  Melius  inquirendum  shall  be  awarded  on  a  MeShu  &«mt- 

a  surmise  in  Court  that  the  lands  are  of  greater  (a)  yearly  reM^MnthaUbe 

value  than  is  declared  in  the  office, and  by  the  like  reason  on  a  ^^^^^^^ 

surmise  that  they  are  held  by  other  services;  or  that  he  is  Coort  that  the 

seised  of  another  estate  than  is  recited  in  the  office.    But  it  i<^c^  <"«  oi 

was  resolved,  that  if  on  the  writ  of  Melius  inquirendum  in  ^^JiJ^^ 

these  cases  it  be  again  found  against  the  King,  the  King  shall  declared  in  the 

not  have  a  new  writ  of  Melius  inquirendum  ^  and  that  for  three  office:  so  on  a 

reasons  :  1.  Because  then  there  would  be  no  end  thereof;  but  JJey  jure'hdd 

sucb  writs  would  issue  infinitely,  Sf  +  infinitum  in  jure  repro*  b^  other  aer-  . 

batur.    2.  As  if  a  writ  of  Diem  clausii  exlremum.  or  Manda*  ▼>ce»;  or  that 

the  party  it 
seised  of  another  estate  than  is  found  in  the  office.   But  if  in  these  cases  on  the  writ  of  Melktt  in^' 
rendnm  it  be  a^ain  found  against  the  King^,  the  King  shall  not  hare  a  new  writ. 

(a)  Dyer  155.  pi.  22.    F.  N.  B.  255  b.  d.    13  Co.  92.  f  5  Ca  45  a.    7  Co.  44  b.    12  Co.  24. 

2  lost.  340.    2  Bulst.  99.     Hob.  159. 

(a)  *^  a  Melius  inquirendum  is  gran  table  ^*  liuf  inquirendum  \i  for  the  CrowQj  "who  ctLU' 

**  only  on  the  part  of  the  Crown :  but,  when  *'  not  traverse  as  the  subject  can,*^  per  Lord 

*'  there  is  any  misbehaviour  in  the  execution  Hardwicke,  ex  parte  Roterts,  3  Atk.  6.    In 

**  of  an  inquisition,  it  must  be  examined  into ;  what  cases  a  MeUui  inquirendum  is  grant- 

*'andif  the  Court  see  cause,  they  may  quash  able,  and  in  what  manner,   vid.  Yin.  Ab. 

**'it,and  direct  a  new  cominiaBion.  But  a  life-  Melins  Inqahr.  A.B.C. 
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nrnr^  8m  \9\  fbuncb  agmimt  ik&  KiBJ^  tlwre  alMiM:  not  be  a  neW 

writ  of  Diemfihoirittjatmnium^  ox  Ahmdamus  Bwzvded;  go  if 

apon  the  MtUm  it  he  found  a|0|Aiii8t  the  KJo|fy  no  Melius  shail 

MCo.Lit.77b.  be  Ibrtfar  awarded     Vide  ISEliz.  Dyer  (dr)S92«  the  Jlfe&tfs 

D7.292.pL71.   b  iirtbe'  natupe  of  the  first-writ  of  Diem  elausii  exiremum. 

9L  Ifoffice  be  ftMmd  forrtbe  King^.  the  party  grieved  may  tra* 

^erse  it^  and  if  the  tiMrerie  be >fo«iid  against  biniy  it  mabes  an 

end  ofi  theibosioesg;    So  if  it;be  found  for  him  who  tenders 

After  office        ^^  traverse^,  it  shall  bind  the  K.iB|^.aa  to  this'  matter.     And  so 

found  against     wlieiT  tho.first  oJBSfoa  isfoandafcaiiist  ihe-Kinf ,  and  the  Melius 

oTurtafaii^not  *«f<'^>'^''^^  '^1^^  ^1^1  ^Kiag '.tbereby  is  bouifd  from  having 
in  sound  dis-^  another  MnUup  inqmrendum  for  the  aame  matter ;  for  the  com* 
cretion  award  a  pacativB  degree  ia  above  tbe  positive,  and  the  superlative  abore 
mA^^uodess  ^  c^'iiH'B'^s^^i^^r' A^^  not  comparative  apoD  comparative,  no 
onsomemat^  more  than  euperlative  upon  superlative.    But  if  upon  the 


of  record,  or     ' Mdiiu.  inqtwrenduw  it  be  found  for  the  King,  yet  the  party 

someotlier  •         *  -  •-  •  •.     -       •        -.i  .m     . 

teMo'8hew^he  ofiice  10  found  foT  the  King,  tbat  forasmuch  as  tbe  party 


grieved' may  traverse  it-:  and  it  stands  with  reason, .  that  when 


former  to  be      grieved  is  not  eoocladed  by  it,  but  may  traverse  it;  so  when 
mistaken.         ^^'^  found  agaiost  tfae  King,  forasmuch  as  the  King  cannot 

traverseJty  Uiat  he  should  mive  a  writ  of  Metims  inqutrendum:, 
md.  yet  the  'Register  has  not  ab^  writ  in  sueh  case.  Note^ 
(6)  Ley.  28.  reader^  it  appears  by  the  statute  of  (A)  Lincoln,  made  S9  E.  1. 
2lnst.a(Mi»ti89.  that  at  Ibe'.coromen..  law  the  escfaeators  used  toaetge  the  lands 
[  *  169  a.  J  of  the  King's  tenants  before  office ;  and  therefore  it  is  ^enacted 
28  H.  6. 9  b.  by  ^®  statute,  that  when  inquisitions  are  found  by  writ  before 
Stand JPner.  81,  escheators,  quad  nihil  ieneiur  de  ipso  domi  J^ege^  etc.  quod 
^^*  siidim  absque  dilatione  mandetssr  per  breve  dorn^  ^^g*  de  Cath 

celt  prmctpiend*  quod  ■  Eschealaret  de  ierris  4r  ienemeniis  sic  in 

manus  donC  liegiS'per  ipsor  capV  manus  stum  amaoeani  ommmo^ 

Sfc.  salvo  semper' domino  Regi  quod  si  posiea  Escheaiores  sues 

manus  amaverini  per  brew  ipsius  domini  Hegis,  ut  prtedt  est^ 

aUotUdconUgerii  inveniri  in  CanceUaria  vel  aa  Scaccarium^  xtl 

alibi  in  cur*  ipsius  dom*  Hegis  per  quod  cmiodia.  terrarum  aut 

tenementorum  -  eorundem^    de  quibus  Escheaiores  manus  suas 

amacerini  in  Jbrmm  proid^  dom*  Regi  pertineaij  quod'  staiim 

prtemunialur  Hie  per  breve  de  CanceUaria^  8fC.    And  this  act 

doth  not  make  against  the  said  resolutions,  for  two  reasonfr. 

1.  It  is  a  rule  in  law,  and  affirmed  by  this  act,  that  where  the 

King^s  hands  are  once  removed  by  matter  of  record,  there  for 

any  title  aocienter  than  the  amover,  the  King  shall  not  regeiso 

upon  any  new  office  found  without  a  Scire  facias ;  and  that 

re)  Br.Sdfc      appears  in  (c)  88  H.  6.  9  b.  (d)  9  Ed.  4.  51  b.     Vide  5  H.  5. 

^^^^^.     .     9  a.    But  in  the  case  at  bar  there  was  never  any  seisure  into 

(lO  Br.  Scire '   ^  King*s  hands,  and  by  consequence  there  could  be  no 

facias  135.         AnuTocus  monus^  and  therefore  this  case  is  clearly  out  of  that 

f?2^'^6*  statute.    At  this  dav  the  Escbeator  (c)  before  office  found, 

673.    ^  '     *  cannot  seise  any  lands  into  the  King's  hands ;  but  the  seisure 

Plowd.486  a.     ought  to  be  after  office-found ;  and  that  appears  by  the  statute 

.Br.Of5c#,&c.   of  W.  1.  cap.S4i    Vide  6  Ed.  &   Br.  Office  55.   and  many 

other  books,  and  so  is  the  common  experience  at  this  day ;  and 
therefore  the  case  at  bar  is  out  of  the  said  statute.  And  true 
it  isy  that  after  a.Dteai  cUmsiL  extresnumf  or  Mandamus^  ^r. 
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awarded  and  foand  against  the  King^,  no  new  writ  of  Diem 
clausit  extremumj  or  mandamus^  shall  issue,  as  it  is  held  in 
(a)  4  Hen.  7.  15  b.  &  16  a.  14  Ed.  4.  5  a.  15  Ed.  4.  11.  8  El.  (a)  Br.  Office, 
Dyer  (b)  248  &  249.     But  in  such  case  a  writ  of  Melius  wqui'  &c*  33. 
rendum  shall  issue,  as  is  aforesaid,  and  as  the  common  course  i)™^'g  ^9* 
in  the  Court  of  Wards  is,  and  always  has  been :  and  with  this  pi.  si,  82L 
diflerence  all  the  booka  are  welt  reconcUed)  ahd  agreed ;  Sf  sic 
interpretare  4r  concordare  leges  legibus  est  optimus  interpretandi 
modus.     But  in  good  discretion  no  Melius  inquirendum  shall 
be  awar4^d  after  office  found  «gain^  the  King,  without  sight 
of  some  record,  or  other  pregnant  matter  for  the  King,  for 
^voiding  of  vexation  of  the  subject  (b).     Vide  12  EJliz.  Dyer 
(c)  293.     It  is  found  bv  office,  on  a^Diem  clausit  extremum,  (e)  Hob.  50. 
that  the  land  was  held  ae  domina  Re^na^  sedper  qucei  servilia  Dyer 292.  pi. 
juratores    ignorant^   whereupon  a  melius  inquirendum    waa  c^'w-*  771, 
awarded,  by  which  the  tenure  waa  found  of  a  subject,  and  all      ' 
other  points  certainly  found,  by  ttat  the  first  office  is. void  in 
iill  per  sensum  statuii  de  2  Edw.  6.'((f)  cap.  8i     A'nd'all  the^  (<0  2  Inst. 688, 
resolutions  itete  affirmed  for  good  law;    IMWA;  8' Jrtc.  *by  the  ??J'  ,^q  .    -j 
said  Chi^  Justices  and  Chirf  Baron  in  Stephen  Cc)Garner'«  (V)Lcy.27  28. 
case  fit  Curia  Wdrdorum^  fdr  lands  In  Purseb^md'Steopintf  y*    »    • 

in  the  coufity  of  Linbolfi,  as  to  thie  said  i^rfts^lf  ^eUui  ikquu 
rendlihfj  wh^re  it  was  found  by  the  first  o<ffi<!ey  tbut  the  lilnda 
were  heM  of  Eustace  Hart,  Esq.  and  his  Wifl^,  as  iit  the  right 
of  bis  wife  bf  their  manor  of  Steeping :  and*  upon  the  Melius 
it  was  fb^nd  that  the  said  lands  were  held  of  Sir  Edw.  Carre, 
Knigbt,  as  of  his  manor  of  Monkthorp;  and  notwithManding 
this  variance  of  the  offices,  yet  it  was  resolVed  Cf^#lrJ9ra,  that 
no  new  writ  of  Melius  should  issue,  for  the  reasons  and  causea 


before  alleged. 


■p-rr 


(b)  In  Knight  ex  parte  Dttpletriif  2  Yes.  or  some  other  pregnant  matter,  to  shew 

552^  Lord  Chancellor  Hardwicke  obserTes  the  former  commission  to  be  mistaken  <** 

^*  the  rule  is,    that  in   sound    discretion  and  that  Stoushter's  case  was  determined  by 

the  Court  should  not  award  skMeHm  (nqm-  great  men,  and  that  upon  gi:oundB  of  equity 

rendum^  unless  on  some  matter  of  record,  as  well  as  law. 
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[  170  a.  ]  TOURSON'S  CASE, 

Pasch.  8  Jacob!  1 . 

An  inquisition  finding  a  person  an  idiot  d  naUvUate^  entitles  the  King  ta 
the  profits  of  the  idiot's  land,  from  the  time  of  finding  the  office  f 
but  shall  have  relation  back  to  the  time  of  his  birth,  for  avoiding  all 
mesne  acts  done  by  him* 


WiLLTAM  TouBSON,  an  ideot,  d  ntUivUate^  by  fiHrce  of  a 

remainder  after  the  death  of  his  father,  was  jointly  seised  with 

his  elder  brother  for  term  of  their  lives ;  the  lessor  purchased 

the  estate  of  the  elder  brother,  and  took  the  body  of  the 

ideot,  and  all  the  profits  of  the  land,  and  afterwards  William 

Tourson  was .  found  an  idiot  d  naiivilaie  by  inquisition :  the 

question  was,  whether  the  King  should  have  the  mesne  profits 

of  the  moiety  from  the  time  of  the  first  seisin  of  the  idiot,  or 

from  the  time  of  the  office ;  and  it  was  resolved,  that  the  King 

should  not  have  the  profits,  but  after  .the  office ;  and  yet  to 

some  intent  the  office  shall  have  relation  from  the  time  of  the 

birth,  sciL  to  avoid  all  mesne  acts  done  by  the  idiot ;   and 

(a)  4Co.l26b.  therewith  agree  P.  N,  B.  202  e.  and  (a)  18  £.  3.  Scire  [facias 

Co.  Lit  247  a.    10.  32  E.  3.  Scircfacias  106.  50  Ass.  pi.  2,  &c.     Vide  Bever- 

stan.Pr«r^3b.  ley's  case,  in  the  Fourth  Part  of  my  Reports  124,  125.     But 

2  Inst.  14.         ^^^  ^^^  mesne  profits,  it  shall  not  have  relation  but  from  the 

tVin.  Ab.  Lun.  **™®  ^^  ^^^  office  found  ;  t  for  thereby  it  appears  of  record, 

B2. '     *         that  the  King  has  right  to  seise  the  lands;  as  if  the  King's 

Bac.  Ab.  Idiot    tenant  commits  felony,  anno  1  Jac.  and  afterwards  anno  3  he 

Co.]ut!^390b    ^^  attainted  for  the  same  felony,  and  afterwards  anno  4  all  is 

391.  found  by  office :  now  this  office  shall  have  relation  to  the  time 

Postea  171  b.     of  the  felony,   to  avoid   all   mesne   alienations   and   incum« 

brances;  but  for  the  mesne  profits,  it  shall  have  relation  to  the 

time  of  the  attainder,  for  then  the  King's  title  appeared  of 

record ;  and  therewith  agree  Plow.  Com.  488.  and  38  Ed.  3. 

31,32.  by  Kirton.     Vide  29  H.8.  Br.  Chart'  de  Pardon  52. 

and  there  is  a  difierence  when  the  King  shall  have  the  custody, 

by  reason  of  a  seigniory,  as  in  case  of  wardship,  there  the 

King  after  office  found,  shall  have  the  mesne  profits  from  the 

time  of  the  death  of  the  ancestor,   for  there   the  King  has 

[*  170  b.  ]   the  custody,  *by  reason  of  his  seigniory,  and  he  loses  his  rent 

and  services  in  the  mean  time.     But  the  King  has  the  custody 

1  And.  23.         of  an  idiot,  not  in  respect  of  any  seigniory,  hut  jure  proieC' 

Moor4.DV.25»  iionis  su(e  regicsj  because  his  subject  is  not  able  to  govern 

26. pi,  164.        himself,  nor  the  lands  or  tenements  which  he  has;  and  this 

protection  begins  by  the  office  found.     And  the  statute  De 

s 
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pr^erogativa  Rfgis^  cap,  9.  paith,  quod  Rex  habebii  custodiam 

terrarum  fatuorum^  capiendo  exitus^  S^c.  et  inveniet  eis  neces*  staiif.Pni.3Sb. 

sarin  sua^  S^c.  by  which  it  appears,  that  the  King  shall  take  34,  &c. 

the  profits  from  the  time  that  he  is  charged  with  the  finding  of 

the  idiot  and  bis  family  necessaries,  and  that  is  after  the  office 

found  ;  so  that  when  the  King  »eises  jure proleclionis  regice^  as 

in  the  case  at  bar,  or  nomine  districtionisj  as  in  case  of  aliena-  iLeoii.4.pU0. 

tion  of  land  in  rapite  without  licence,  or  of  marriage  of  his  3  Leon.  175. 

widow  without  licence,  there,  after  office  found,  the  King  shall  P*'226. 

not  have  anjr  mesne  profits  before  the  office,  as  it  is  held  in 

8  E.  4.  4.  40  Ass.  pi.  36,     But  when  the  King  seises  ratione 

prioris  recti  sen  tiluliy  by  reason  of  a  former  right  or  title, 

there  the  King  shall  have  the  mesne  profits  from  the  time  of 

his  right  or  title  first  accrued,  as  18  Ass.  pi.  18.  from  the  time  _ 

of  the  condition  broke,  41  Ed.  3.  21.   fiom  the  timc^  of  the 

alienation  of  his  tenant  in   mortmain ;  and  if  the  lands  are 

held  of  others,  from  the  time  of  the  title  devolved  to  him, 

46  £.3.  Forfeiture  18.  upon  the  statute,  of  Westminster  2.  Moor39S. 

cap.  45.  which  gives  the  contra  Jbrmam  collaiioniij  from  the 

time  of  the  alienation ;  for  bv  those  acts  the  King's  title  and 

right  accrues :  vide  35  £.  3.  Vill.  ^.  40  Ass.  pi.  36.  9  E.  4. 5. 

And  in  the  principal  case  no  precedent  can  be  found,  that  the 

King  was  answered  the  mesne  profits  before  the  office  found, 

but  only  after  the  office,  and  so  toe  Qucsre  in  Stamford's  Pr<g'^ 

rogativa  Regis y  34  b.  is  well  resolved. 


SIR  GERRARD  FLEETWOOD'S  CASE,    [  ITI  a.] 

Pasch.  8  Jac.  1. 

A  sale  by  a  debtor  to  the  Kiog,  of  a  lease  for  years  is  good  t  such  lease  shall 
not  be  extended  in  the  hands  of  the  purchaser  for  the  King's  debt 
A  sale  of  chattels  bond  fide  is  good  after  judgment,  but  not  after  exe- 
cution awarded. 

•A  felon  or  traitor  may  after  the  felony  or  treason,  and  before  convic- 
tion, sell  bona  fide  for  his  sustenance,  &c.  his  chattels  real  or  personal.* 


Sir  William  Fleetwood,  anno  35  Eliz.  was  possessed  of  a 
house  and  certain  lands  in  Pinner  in  the  parish  of  Harrow^ 
in  Harrow  in  the  county  of  Middlesex,  for  certain  years  yet 
during,  and  anno  36  Eliz.  he  became  Receiver  General  of 
the  revenue  of  the  Court  of  Wards,  &c.  and  entered  into 
twenty  bonds,  each  of  them  200/.  with  condition  to  make  a 
yearly  perfect  account  before  the  20th  of  June,  &c.  and  afler- 
yoL.  IT.  2l 
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wards  upon  ^yi^al  ^ccoimte  jUi  tfae  years  SO^STy  S8,^od  99 

Etiz.  ha  becaine  ipdebted  to  the  Queen  id  great  soins  of 

mooey;  and  be  being  so  ijfidc^bled,  by  his  iudentura,  lO^Feb. 

If ikot bona j!de,  40  Eliz.  in  cpn^kjlera,tioft  of  llOO/.  I^rgpained  and  sold  die  said 

tb?i^ff*^*'i2^  lease  to  ^aiqeB  Pemliferti^i,  >y  force  iivberepf  be  enOw»d  and 

Co.  2^3.  was  tjbereof  posses^d;  which  mesne  CAoreyaoce,  3nd  in  con* 

sideration  of  1300/.  was  sold  to  Sir  Gerrard  Fleetwood.    The 

question  was,  Whether  the  said  mesetufi^e  and  landa  are  now 

extendible,  oft  liable  to  t^e  King's  debt  ?  And  altboueh  it  is  at 

the  election  of  the  Sheriff,  ei;ther  to  extend  or  to  aell  a  lease, 

sp  long  as  it  remains  in  tjbe  debtor's  hands,  as  appeals  ia  the 

(a)  Bi.Exccut.  books  of  (a)  31  A89.  p.  6.   38  Ass.  p.  4.   44  E.  3.  16.   7  H.  6. 

84.  Br.  Assise   g,  ^,  yet  h  was  reftoJi?ed,  that  the  said  sale  of  thp  term  sboald 

^tiS^entlT  ^^^  ^^  ^^^S.9  because  the  term  was  hat  a  chattel,  and  Am 

(6)  Br.  Assise    w^s  no  coTin  in  the  case,  an.d  a  sale  (c)  botrnjide  of  chattels  19 

^7'nn  11  irf  S<^  aflfir  judgmeat,  but  not  (d)  after  execation  awarded  (A)y 

Sc^tlol:  aeappe.rsm2H.4.  14.perc«r'   pH.6  68.  11  H.4.7.  .«* 

Cro.  £2. 174,     q(  the  freehold  or  inheritance,  waica  he  has  at  .tba  tune  of  tae^ 

^^i*i1^?U       (O  judgment,  in  case  of  a  oan^maa  person,  aad  from  the  tiqie 

c^  ck^  149.    9ne  becomes  the  ICins's  debtor,  5  Sliz.  |>yer  694,  8^6.  Sir 

I  LcoD.  145, '  William  (/)  Cavendidi's  casp.  Apd  the  case  in  (g^)  60  Ap^ 
ic\  fl7  ^'  ^*  ^^  urged  to  the  contrary,  where  the  King's  debtor  taak 
29CBr.2,%.3.  ^  ^^^^e  to  bim  and  his  wife  for  years,  and  hefora  execiitioii  Iha 
Moor  352, 873.  husband  died,  execution  was  sued  agaiasl^  the  .wife,  for  it  waa 

(*  171  b.  ]  the  act  of  the  husband,  and  be  bad  power  of  tl^e  |Brtn  ^at^^ 
Roll.  893.  time  of  his  death,  and  the  wife  came  to  it  without  valuable 
^52^7  H.^^!  2V  consideration,  and  quodammodo  continued  in  of  the  interest  of 
Cr.  Car.  149.  her  husband.  And  Coke,  Chief  Justice,  said,  that  a  receiver, 
Kelw.  87  a.  or  other  accomptant  who  is  indebted,  shall  not  be  in  a  worse 
^f?Co  12  b.   ^°^®  ^^^^  *  ^^^  felon  or  traitor,  who  may,  after  the  felony  or 

II  Co.  93  a.  treason,  and  before  conviction,  sell  bona  fide  for  his  suste- 
Plowd.  321  a.     nance,  &c.  his  chattels,  be  they  real  or  personal  (b). 

Godb.292  297.  ^  j  r  n    ^ 

2  Roll.  Rep.  300, 302.  Hard.  25, 26.  Dyer  224,  225.  pi.  32,  33.  (g)  1  RoU.  346.  2  RoH.  156, 157. 
Flowd.  261  a.  50  Ass.  pi.  3.  Fitz.  Bxecut.  1 13.  Br.  Execution  148.  Po.  Lit.  136  a.  {k)  f^  Ut. 
391  a.    Flowd.  68  a.  Antea  270  a. 


(a)  Tid.  note  (a)  LiUingstonU  case,  ante,  consideration  had  been  f^ood,  because  the 

p.  129.  And  as  to  whether  under  the  word  party  had  a  property  in  the  goods  till  coo- 

gooda  in  the  stat.  29  Car.  2.  c.  3.  leaseholds  vtction,  and  ought  to  be  reaium^j  p^ 

are  comprised,  vid.  Burdon  v.  Kennedy ^  3  tained  out  of  fhem»yet  tl^t  SM^h  %  ^ofivey* 

Atk.  739.    Sugden  on  Vendors,  656  et  seq.  ance  as  this  cannot  be  intended  lo  any  other 

6th  edit  purpose  than  to  prevent  a  forfeiture  and 

(d)  a  person  being  in  Newgate  for  rob-  defraud  the  King;  and  tins  ha  said  was  i 

bery  ana  burglary,  and  his   goods  beisg  frau4  at  the  comropn  law:,  /tuet  t*  ^^xi^* 

seised  by  the  defendant,  who  was  sheriff  of  ^kin.  357.    If  mxdi  a  convejaoce  is  i^  a 

London,  made  a  bill  of  sale  of  all  his  goods  fraud  at  common  law,  yet  it  seems  clearly 

to  his  son;  on  trover  brought  bv  the  son  to  be  a  fraud  within  stat   13  Eliz.  c  5. 

against  the  defendant,  it  was  held  by  Holt,  PauncefooCt  CMsCy   cited  in  T^fripic*^  ca¥l9 

C.  J.  that  the  bill  was  fraudulent,  and  that  Vol.  11.  p.  222.  4  ^lack.  Comm.  S88,    Vi^ 

though  a  sale  bona  fide  and  for  a  valuable  Vin.  Ab.  Forfeitore  P. 
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HALE'S  CASE,  [172..] 

Pasch.  8  Jacobi  1. 

The  heir  in  ward  to  the  Queen  at  his  full  tkge  tendered  his  livery,  and  was 
admitted  to  it;  and  then  bargained  and  sold  his  land  to  another  in  fee, 
and  died  within  the  usual  time  given  for  the  prosecution  of  the  livery^ 
Held,  the  King's  interest  is  determined  by  the  tender^  and  the  bar- 
gainee shall  not  answer  for  the  mesne  profits. 


Bv'  dffie^  after  the  death  of  Sir  James  Hale,  it  is  found  that  i  Leon.  157. 
he  died  seised  of  divers  lands  in  the  county  of  Kent  in  fee  Lit.  Rep. 340. 
simple,  whereof  part  was  held  of  Queen  Eliz.  by  knight's 
service  in  cnpile  (a),  and  that  Cheyny  Hale  was  his  son  and 
beir,  and  within  the  age  of  twenty-one  years,  and  in  ward  to 
the  Queen ;  and  afterwards  Cheyny  Hale  accomplished  his  full 
age,  as  appeared  by  the  computation  of  the  first  office,  and  sa 
he  was  in  truth,  and  he  tendered  his  livery,  and  was  admitted 
to  it,  and  within  the  usual  time  given  him  for  the  prosecutron 
oP  the  livery,  by  deed  indented  and  inrolled,  he  bargained 
arid  sold  part  of  bis  said  lands  to  another  in  fee,  and  died  also 
within  the  said  time.    And  two  questions  were  moved ;  1.  If 
the  livery  of  the  said  Cheyny  Hale  be  lost  by  his  death?    3. 
Whether  the  issues  and  profits  of  the  land?  so  aliened,  after 
(he  tender  of  the  livery  and  death,  are  to  be  answered  to  the 
King  for  want  of  livery,  and  for  what  time?     And  it  was 
agreed,  that  at  the  common  law,  the  King  shall  have  primer 
seisin  when  the  ancestor  dies,  his  heir  within  age,  and  was  in 
ward,  and  that  the  statute  of  Prcerogativa  Regis^  cap.  3.  is 
but  an  affirmance  of  the  common  law,  sciL  Rex  habebit  primam  Lit.  Rep.  340. 
seisinam,  post  mortem  eorum  qui  de  eo  tenent  in  capite  de  omni'  Stomf.  Prasf. 
bus  terris  de  quibusy  SfC.  cujuscunque  cetatis  hceredes  fuerintj  H^-l^,  &c. 
cap.  exitus,  Sfc.  donec^  8fC.  ceperit  homagium  hujusmodi  hceredis. 
For  when  he  has  been  in  ward,  he  upon  his  livery  shall  pay 
but  half  a  year's  profit;  and  when  he  is  of  full  age,  a  whole  Co.  Lit.  77a. 
year's  profit ;  and  that  was  the  common  law,  for  no  such  dis- 
tinction is  made  by  the  said  act.     And  it  appears  by  the  said 
act,  that  primer  seisin  is,  that  the  King  shall  take  the  profits 
of  the  land,  donee  ceperit  homagium^  which  is  as  much  as  *to  [  *  172  b.  ] 
say,  until  he  has  sued  livery,  for  upon   his  livery  he  doth 
homage;  so  that  the  King's  interest  is  subject  to  this  donec^ 

(*)  Tenures  by  knight's  service,  &c.  abolished,  18  Car.  S.  c.  84. 

2l8 


48t  Hale's  Caib.  Part  VIII.— 172  b. 

which  is  a  limitation  in  law ;  then  when  the  heir,  at  his  full 
age,  tenders  his  livery,  which  includes  tendering  of  his  ho- 
mage, it  is  all  that  the  heir  can  do ;  and  therefore  if  no  laches 
be  afterwards  in  the  heir  in  the  prosecution  of  his  livery,  he 
shall  have  as  much  advantage  by  his  tender,  as  if  he  bad  done 
homage,  and  had  had  his  livery  when  he  made  bis  tender,  and 
the  convenient  time  which  the  law  gives  the  heir  to  prosecute 
(a)  6  Moll  Lit.  bis  livery  out  of  the 'King's  hands  after  tender,  is  three  (a) 
Rep.  340.  months,  because  many  things  are  requisite  and  necessary,  with 

great  care  and  diligence,  to  be  well  and  duly  pursued  in  the 

prosecution  thereof,  than  when  the  heir  dies  within  the  said 

time :  so  that  the  doing  of  his  homage,  and  suing  out  his  livery 

without  fault  in  him,  is  become  impossible  by  the  act  of  God, 

(&)4Co.ila.    (b)  impotenlia  in  hoc  casu  excusat  legem^  and  in  judgment  of 

5  Co.  22  a.        law,  (c)  the  King's  interest  by  the  said  limitation  is  deter- 

1  Co.  98  a.    ^   mined,  as  if  the  King  had  taken  the  homage  of  the  heir  when 

9  Co.  I3ly         he  made  the  tender.     And  with  this  resolution  agree  all  the 

132  b.  precedents  of  the  court ;  and  therefore  when  the  heir  tenders 

f  C^.*9^8  a.         ^^^  livery,  the  Court  of  Wards,  for  fear  of  death,  have  used 

Co.  Lit.  29  a.     to  take  collateral  assurance  for  that  which  is  due  to  the  Kin?. 

(c)  9  Co.  132  a.  Qut  if  the  heir,  after  be  comes  of  full  age,  or  if  he  be  of  full 

Co. Lit.  77  a.      age  at  the  time  of  the  death  of  his  anceHtor,  dies  without  any 

9 Co.  132a.        tender;  the  livery  is  gone,  as  is  aforesaid.     But  the  King 

shall  have  all  the  mesne  profits  until  the  death,  for  default  of 
tender;  but  the  tender,  if  it  be  pursued,  or  if  within  the  time 
it  becomes  impossible,  by  the  act  of  God,  5ci7.  the  death  of  the 
heir,  there  the  King  by  law  is  barred  from  having  the  mesne 
profits,  as  is  aforesaid.  Vide  Stamford  Prasrog.  12,  13,  ik. 
And  it  was  resolved,  that  in  this  case  the  King's  interest,  by 
the  said  limitation  and  act  in  law,  was  determined  by  the 
death  of  the  heir,  so  that  the  bargainee  might  enter  and  occupy 
the  land  without  any  Alonsirans  de  droit^  or  Amoveas  manum^  S^c. 


'•J 
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SIR  HENRY  CONSTABLE'S  CASE,       [i79t-] 


Pasch.  8  Jacobi  1. 


The  soQ  of  oue  who  held  land  of  the  King  by  kDigbt*s  service  in  capite  was 
knighted,  the  father  died,  the  son  within  age  tendered  his  livery,  and 
continued  it.  Held,  the  mesne  profits  and  rates  of  his  nonage  are 
saved. 


Sir  Henrv  Constable,  Knight,   15   Decembris^  anno  5  Jae. 

died  seised  of  an  estate  in  fee-simple  of  lands  held  of  the  Rins^ 

by  knight's  service  in  capite  (a)^  Henry  Constable  his  son  and 

heir  being  within  age,  and  made  a  knight  in  the  life  of  his 

father,  1  Julii^  anno  7  Jac.  Henry  the  son  accomplished  his  5  q^^  73  ^^^ 

age  of  twenty-one  years.     Henry  the  son  tendered  his  livery 

atler  the  death  of  his  father  before  his  age  of  twenty-one  jears^ 

and  continued  it :  and  the  questions  were,  1.  Whether  the 

proBts  of  the  land  should  be  saved  to  him  by  the  said  tender 

and  continuance?     2.  Whether  the   King  should   have  the 

rates  within  the  age  of  twenty-one  years?   And  both  questions 

were  clearly  resolved  against  the  King,  and  that  the  King 

should  have  primer  seisin,  as  if  he  had  been  of  twenty«one 

years  at  the  time  of  the  death  of  his  father,  because  the  King,  («)  Lit.  sect. 

being  the  sovereign  of  knighthood,  has  adjudged  him  of  full  74^b  rd'b^^' 

age  to  {a)  do  knight's  service  in  the  life  of  his  father,  for  the  78b.Cr.  Jac. 

reasons  reported  at  large  in  Sir  Drue  Drurie^s  case^  in  the  i&6,389.  sCo. 

Sixth  Part  of  my  Reports,  fol.  73.    All  which  were  affirmed  l\  ^g  q^)'^1' 

for  good  law  by  the  Chief  Justices,  and  Chief  3aron.  piowd.  268  lu 


(a)  Tenures  by  knight's  serYice,  &€.  abolished,  18  Car. «.  c  94. 


4m:  Part  VIIL— '19^^ 


L 173  b.  ]  VIRGIL  PARKER'S  CA5E, 

Trin.  8  Jac.  1. 

The  King^s  tenant  conveys  half  his  land  for  the  jointure  of  his  wife,  the 
other  half  for  the  paymentof  hie  debts.  Held^-the  Kiqg'«>  third  AM 
be  taken  equally,  out  of  the  whole. 


(a)i0Co.84      Virgil  Parker,  (a)  seised  of  the  manor  of  Fushil  in  fee, 
^^*  held  of  the  King  by  kniglu!8-  service  (a)  as  of  his  duchy  of 

Lancaster,  anno  27  Eliz.  made  a  feoffment  of  one  half  of  the 
said-manor  to  John  CoxWeli',  and  others,  befbre  marriage,  to 
the  use' of  hinnself  for  lifb,  atld  after wardfa  to  the  use  of  Mary 
Coney;  whom'  he  then  intetided  to  marry,  fbr  life,  for  her 
jointure,  and  afterwards  to  the  use  of  himself  in  tail,  with 
divers' remtfiffders  over,  atid  'tfft^w^rds  he  married  the  said 
BAary;  after  which 'marriage,  sd:  S9'Eliz.  tlle^id  Virgil  leased* 
the  other  half  of  the  said  Inanor  to  the  said  John  Coxwell,  and' 
BfKrard  ILfOiig,  for  diters  years;  for  payment  of  his  debts  and 
loftaciesj  and'  afterwards  made  his  will,  and  thereby  devised 
IMO/.  ill  poffioRsto  his  younger  children,  and  died,  his  son 
aiid<befr<witliin«i^.    AYid  the  qoe8tion'wi&s,'if  the  King  should 
iMve  the  third' pert  out  of  the 'half  of  the  nianor  in  lease  only, 
or  out  of  the  wife's  half  and  this  half  also?    And  it  was 
resolved,  that-forasmuch  as  th^  advancement  of  his  wife  is  as 
(»)Co.LU.76'  well  within  the 'Statute,  as  (6)  payment  of  his  debts,  and  pre- 
^*^^^  ferment  of  hw  children,  and  forasmuch  as  the  operation  of  the 

statute  principally  takes  its  effect  by  the  death  of  the  Kin^^s 

tenant ;  for  this  reason,  although  the  estate  of  the  wife  has  the 

precedency,  it  wasresolved,  that  the  King's  third  part  should 

(e>-ie^<3o.-84-    De-taken- (e)  equally  out  of  both  halves,  and  not  out  of  the 

a.  b.  9  Co.  133    half  soJjtased  only.    And  so  vras  it  resolved  in  -  Mich.  41  &  42 

7i6^^'  ^^^'     Eliz.  betwixt  Remington  and  Savage,  and  23  Eliz.  in  Thynne's 

case ;  and  therewith  agrees  the  common  experience  of  the 
Court  of  Wards, 


(a)  The  power  of  a  disposition  by  will  of    not  confined  since  the  statute  for  the  aboli- 
freehold  lands  of  inheritance  is  general,  and    tion  of  the  feudal  tenures. 


END  OF  VOL.  IV. 


J.  AND  T.   CLARKE,   PRINTERS,   ST.   JOUH-SQUARE,  LONDON* 
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